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DANIELS  V.  HABBIS.  1874 

Marine  Insurance — SeaworihinesB — Deck  Cargo.  *   ' 

The  warranty  of  seawortbiness  implied  in  a  contract  of  marine  insurance  is  a 
vananty  that  the  ship  is  seaworthy  for  the  parposes  of  the  particular  subject- 
matter  of  the  insurance.  Therefore,  in  the  case  of  a  policy  of  insurance  on  deck 
cargo,  it  is  not  a  compliance  with  the  warranty  of  seaworthiness  that  the  ship 
is  fit  to  encounter  ordinary  rough  weather  with  safety  to  herself  because  the 
deck  caigo  is  such  as  may  be  readily  Jettisoned  in  such  weather. 

Action  upon  a  policy  of  marine  insurance.  The  facts,  plead- 
ings, and  arguments  of  counsel  sufiSciently  appear  from  the  judg- 
ment. At  the  trial  before  Brett,  J.,  the  jury  found  a  verdict  for 
the  plaintiff  for  the  amount  claimed. 

A  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection  was 
obtained,  against  which 

Benjamin,  Q.C.,  and  Arhuthnot,  shewed  cause. 
Sir  J.  Kardake,  Q.G.,  Butt,  Q.O.,  and  Cohen,  Q.O.,  supported 
the  rule. 

[The  following  authorities  were  cited :  Foley  r.  Tabor  (1) ;  Bur- 

(1)  2  F.  &  F.  663. 
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1874       gea  y.  Wiekham  (1);   QfjiAee   Marine  Inmranee  v.  Commercial 

Dj^xaijB     Bank  of  Canada  (2) ;  Weir  v.  Aberdeen  (3) ;  Lidgett  v.  Seere- 

^'         tan  (4) ;  Bieeard  v.  Shepherd  (5) ;  Oibon  v.  iS^moS  (6) ;  Bouillon 

V.  Xupfo^i  (7) ;   Lyon  v.  IfeOi  (8) ;  Stanton  v-  Bichardaon  (9) ; 

Preecott  v.  I7m(w  Inatwance  Company.  (10)] 

I  (7tfr.  ait;.  t;tttt. 

Nov.  2.  The  judgment  of  the  Court  (Lord  Coleridge,  C.J., 
Brett  and  Denman,  JJ.),  was  delivered  by 

Brett,  J.  In  this  case  the  action  was  brought  on  a  policy  of 
insurance,  to  recover  an  alleged  total  loss  by  jettison  of  wine, 
valued  at  7000Z.,  loaded  on  board  the  steamship  MuriUo. 

The  policy  was  *'  at  and  from  St.  Lucar,  on  wine  in  casks  on  or 
under  deck."  The  wine  insured  was  all  on  deck,  so  loaded  at  St. 
Lucar  after  the  ship's  hold  had  been  filled  up  with  other  cargo. 
The  insured  wine  was  jettisoned  in  bad  weather  by  staving  in  the 
casks.    The  ship  and  under-deck  cargo  arrived  safe. 

The  defendants  pleaded,  with  other  pleas,  ^'  that  the  said  ship  at 
the  commencement  of  the  said  insured  voyage  in  the  said  policy 
mentioned  was  not  seaworthy." 

In  summing  up  the  case  to  the  jury  upon  this  plea,  Mr.  Justice 
Brett  commenced  by  telling  them  ''  that  the  question  w£ts  whether 
the  defendant  had  proved  that  the  ship  was  unseaworthy."  '^  But 
that  means^"  he  said  **  not  only  whether  the  mere  ship  as  a  built 
ship  was  seaworthy,  but  whether,  loaded  as  she  was  with  the  cargo 
which  she  had  on  board  stowed  in  the  way  it  was,  the  ship  was  fit 
to  undergo  all  the  ordinary  risks  of  the  voyage  upon  which  she 
was  to  sail,  at  the  time  of  year  at  which  she  was  to  sail.  If  the 
ship  was  not  seaworthy  in  that  sense,  then  the  policy  fails,  because 
the  assured  of  goods  is  taken  to  warrant  that  the  ship  is  seaworthy. 
It  signifies  not  whether  he  is  innocent,  whether  it  is  in  the  least 
degree  his  fault,  if  in  point  of  fact  the  shipowner  or  the  master 
makes  the  ship  by  stowage  or  otherwise  unseaworthy,  then,  in 
treating  the  case  as  between  the  two  innocent  parties,  the  assured 

(1)  3  a  &  S.  669 ;  33  L.  J.  (Q.B.)  17. 

(2)  Law  Rep.  3  P.  C.  234.  (7)  16  C.  B.  (N.S.)  113 ;  33  L.  J. 

(3)  2  B.  &  Aid.  320.  (C.P.)  37. 

(4)  Law  Bep.  6  C.  P.  616.  (8)  5  East,  428. 

(5)  14  Moo.  P.  0.  47L  (9)  Law  Bep.  7  C.  P.  421. 

(6)  4  H.  L.  G.  at  p.  419.  (10)  1  Whart  Penn.  899. 
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4uid  the  underwriter,  it  is  the  assured,  and  not  the  underwriter,  who       1874 

has  to  lose.    The  question  is  not  whether  the  goods  themselves     danhxs 

were  at  more  than  ordinary  risk:  goods  on  deck  are  always     ^^^^^^ 

assumed  to  be  at  more  than  ordmary  risk.    If  the  fact  of  their 

being  on  deck  does  not  affect  the  safety  of  the  ship,  their  own 

additional  risk  is  inmiaterial :  the  question  is  whether  the  putting 

the  goods  on  deck  did  or  did  not  make  the  ship  unseaworthy. 

The  question  for  you  is  whether  the  ship,  that  is,  including  the 

caigo  on  and  under  deck,  was  in  a  fit  condition  on  leaving  St. 

Lucar  to  encounter  with  safety  the  ordinary  perils  of  an  ordinary 

voyage  from  St.  Lucar  to  England  at  that  time  of  the  year.   Your 

answer  must  depend  upon  the  view  you  take  of  the  evidence,  and 

upon  the  exercise  of  your  own  knowledge  and  judgment" 

The  learned  judge,  in  commenting  on  the  evidence,  said :  *'  No 

one  would  be  of  opinion  that  either  for  the  cargo  itself  or  for  the 

ship  it  is  as  good  a  way  to  load  cargo  on  deck  as  to  put  it  under 

deck :  but  does  it  or  does  it  not  make  a  great  difference,  in  your 

judgment,  what  kind  of  deck  cargo  there  is  ?    If  the  deck  cargo 

had  been  stiff  machinery,  heavy  rigid  machinery,  which  could  not 

have  been  got  rid  of  from  off  the  deck  in  bad  weather,  if  the 

weight  of  such  a  cargo  had  been  anything  like  the  weight  of  this 

wine,  you  would  probably  say  that,  with  such  a  weight  on  deck, 

and  the  impossibility  of  getting  rid  of  it,  the  state  of  things  would 

have  been  very  dangerous  for  the  ship :  but  then  the  real  point  for 

you  18,  whether  you  think  it  makes  a  difference  in  that  respect  that 

the  cargo  could  be  dealt  with  as  this  cargo  could  be.    The  weight 

of  it,  as  weight,  was  liquid.    How  would  you  get  rid  of  wine 

incumbering  the  ship  on  deck  ?    How  long  would  it  take  the  ship's 

carpenter  and  his  men  to  stave  the  casks  ?    What  would  be  the 

effect  on  the  ship  of  letting  the  wine  run  out  ?    The  question  is, 

not  of  danger  to  the  wine,  but  of  danger  to  the  ship.   I  apprehend 

myself  that  you  will  all  be  of  opinion  that  having  this  deck  cargo 

did  add  to  the  difficulties  of  the  ship,  and  that,  unless  it  could  have 

been  got  rid  of,  and  with  tolerable  quickness,  it  would  have  been 

a  danger  to  the  ship  to  the  extent  of  making  her  unseaworthy. 

Bat  the  question  is,  what  is  the  effect,  in  your  judgment,  of  the 

facility  of  starting  the  wine.    I  cannot  help  thinking  that  the  fact 

of  having  a  deck  cargo  does  necessarily  add  to  the  danger  of  a 
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1874       ship ;  but  the  question  is,  whether  it  puts  her  into  so  much  danger 


Dastelb     as  to  make  her  unseaworthy,  that  is  to  say,  whether  it  puts  her  in* 
Habbib      danger  of  being  unable  to  meet  the  ordinary  rough  weather  of  the 
Yoyage  on  which  she  is  sailing." 

Speaking  of  what  would  be  an  ordinary  voyage  in  this  case,  the- 
learned  judge  said :  ^  It  would  not  be  right  to  say  that,  for  a  ship 
coming  across  the  Bay  of  Biscay  in  February,  an  ordinary  yoyage 
means  a  yoyage  without  rough  weather.  It  is  clear  that,  coming 
across  the  Bay  of  Biscay  and  up  the  English  Channel  at  that 
season,  you  must  meet  with  rough  weather.  Therefore  it  is  not  to 
be  taken  to  be  sufficient  that  the  ship  w  ould  be  able  to  encounter 
without  danger  smooth  or  fair  weather,  but  the  question  is  whether 
she  would  be  able  to  encounter  without  danger  rough  weather  alsa. 
But  there  is  at  every  season  of  the  year  some  weather  rougher  than 
the  ordinary  rough  weather  of  that  season ;  and,  although  the  ship 
ought  to  be  able  to  stand,  not  only  the  smooth,  but  also  the  ordi- 
nary  rough  weather  of  the  season  in  which  she  sails,  yet  the  value 
of  insurance  is  that  it  insures  against  damage  or  loss  by  reason  of 
the  rougher  weather  than  the  ordinary  rough  weather  of  the- 
season.  Therefore  you  are  not  to  consider  whether  this  ship- 
would  haye  been  safe  without  rough  weather :  she  was  bound  when 
she  left  St.  Lucar  to  be  in  such  a  condition  with  regard  to  herself 
and  her  cargo  as  to  be  able  to  surmount  the  ordinary  occurrences 
of  an  ordinary  voyage  in  that  season,  including  the  rough  weather, 
which  must  be  anticipated  at  that  time  of  year :  and  the  question 
for  you  is  this, — ^It  being  a  fact  clearly  proved,  as  I  think,  that,  if 
the  cargo  could  not  have  been  got  rid  of,  the  ship  would  have  been 
in  great  danger  in  a  voyage  with  the  ordinary  rough  weather  of 
the  season,  the  question  is  whether  your  yiew  of  that  state  of 
things  is  modified  by  a  consideration  of  what  kind  of  cargo  it  wa& 
«  on  deck,  and  the  mode  in  which  such  a  cargo  could  be  got  rid  oi 
If  you  are  of  opinion  that  that  kind  of  cargo,  although  it  was  too* 
heavy  for  the  comfort  of  the  ship,  and  as  long  as  it  existed  of  that 
weight  was  a  danger  to  the  ship,  yet,  when  ordinary  danger  came 
on,  that  is,  the  ordinary  rough  weather  came  on,  it  could  be  got 
rid  of  so  quickly  that  practically  it  did  not  endanger  the  ship^ 
although  it  endangered  itself;  then  you  may  say  that  the  ship  was 
seaworthy,  notwithstanding  the  weight  of  the  cargo  on  deck.   But,. 
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if  you  think  that  the  cargo  was  such  that,  with  such  weather  as        1874 
•ought  to  have  been  anticipated  on  such  a  yoyage,  it  could  not  have     DANmT 
been  got  rid  of  before  the  ship  would  be  in  danger,  then  I  think     hamos. 
you  would  say  that  the  ship  was  unseaworthy  at  starting.    If  you 
4hink  the  ship  was  not  seaworthy  at  starting  from  St.  Lucar,  within 
the  definition  I  have  given,  you  will  find  for  the  defendant ;  other- 
wise for  the  plaintiff." 

The  jury  having  found  a  verdict  for  the  plaintiff,  a  rule  was 
moved  for  and  granted  on  the  ground  of  misdirection ;  and  the 
case  was  argued  in  Easter  Term  last. 

The  first  point  to  be  considered  seems  to  be,  what  would  be  the 
exact  import  conveyed  to  the  jury  by  this  summing-up.  In  lay- 
ing down  the  propositions  of  law,  as  such,  we  are  of  opinion  that 
the  direction  was  correct.  The  first  proposition  laid  down  as  to 
seaworthiness  seems  to  us  to  be  entirely  right.  The  terms  of  the 
proposition  as  to  what  is  to  be  considered  an  ordinary  voyage 
seem  to  us  to  be  right.  The  question  is,  what  is  the  effect  of  the 
remarks  made  during  the  comment  on  facts.  We  are  of  opinion, 
upon  consideration,  that  they  would  lead  the  jury  to  conclude  that 
ihey  w^e  directed,  as  matter  of  law,  that,  although  they  should 
find,  as  matter  of  fact,  that,  if  the  deck  cargo  were  not  got  rid  of, 
the  ship  with  the  cargo  under  and  on  her  deck  would  be  in  danger 
ef  destruction  in  the  ordinary  rough  weather  of  the  voyage 
insured,  yet,  if  the  deck  caxgo  could  in  such  weather  be  got  rid  of 
so  easily  that  by  reason  of  the  facility  of  its  destniction  the  ship 
and  the  rest  of  the  cargo  were  in  no  danger  in  an  ordinary  voyage, 
they  might  find  that  the  warranty  that  the  ship  was  seaworthy  was 
satisfied  in  point  of  law.  The  real  question  therefore  is,  whether 
such  a  proposition  is  correct  in  point  of  law. 

The  stipulation  as  to  seaworthiness  is  a  warranty,  not  expressed, 
but  implied.  It  is,  unless  expressly  or  by  necessary  implication 
n^atived,  to  be  implied'  in  every  marine  voyage  policy  of  insur- 
ance, whether  the  subject-matter  of  insurance  be  ship,  cargo, 
freight^  profits,  commission,  or  other.  The  warranty  thus  implied 
has  always  been  stated  in  all  decided  cases  and  in  all  works  of 
authority  in  the  same  terms.  Those  terms  are,  '*  that  the  assured 
warrants  that  at  the  time  when  the  policy  attached  or  should 
have  attached  the  ship  was  seaworthy."    It  is  not  ^'that  the 
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1874  snbjeclrmatter  of  insurance  would  be  in  no  danger  on  an  ordinary^ 
j)Asm£  voyage :"  the  terms  which  have  been  used  are  not,  in  a  policy  oa 
gj^^J^jg^  cargo,  for  example,  "that  such  cargo  will  be  in  no  danger,  if  the 
voyage  be  an  ordinary  voyage;"  but  they  have  been  that,  for 
such  a  voyage,  ''the  ship  was  seaworthy."  The  same  terms  being 
so  used  with  regard  to  all  policies,  do  they  mean  the  same  thing  in 
all  policies  ?  If  they  were  express  words  in  the  policy,  being  the 
same  words  used  in  documents  in  pari  materia,  it  should  seem 
that  they  should  bear  the  same  meaning  in  all.  Is  it  different 
because  the  warranty  is  an  implied  one,  and  the  terms  which  have 
been  used  have  not  been  the  phraseology  of  the  parties  to  the 
contract^  but  of  those  who  have  declared  or  treated  of  the  law  ? 

When  one  asks  whether  the  warranty  has  the  same  meaning  in 
all  the  policies,  the  question  is  whether  the  same  warranty  in 
extent  and  effect  is  to  be  implied  in  every  policy.  In  considering 
this  question,  we  must  proceed  as  in  all  the  other  questions  which 
are  for  ever  raised  for  judicial  decision  by  the  never-ceasing  variety 
of  commercial  transactions :  we  must  proceed  according  to  autho- 
rity so  far  as  it  goes,  and  then,  if  the  case  in  hand  be  outside  and 
beyond  the  authorities,  by  applying  to  it  the  'principles  to  be 
extracted  from  the  authorities,  that  is  to  say,  the  principles  which 
were  applied  to  them  in  their  time. 

First,  then,  according  to  the  authorities,  has  the  implied 
warranty  been  the  same  in  extent  and  effect  in  all  policies?  It 
has  not.  With  regard  to  policies  on  the  same  subject-matter,  as,  on 
ship,  the  extent  of  the  warranty  as  to  the  condition  of  the  ship  has 
been  held  to  be  different  for  different  voyages,  for  the  same  voyage 
at  different  seasons,  for  the  same  voyage  at  the  same  season  ac- 
cording to  whether  the  same  ship  was  in  ballast  or  loaded  with 
one  kind  of  cargo  or  another.  The  required  condition  of  the  ship 
has  been  held  to  be  different  when  the  ship  was  to  enter  under 
policy  in  port  from  what  it  must  be  when  going  to  sea  under  the 
same  policy.  It  has  been  held  to  be  different  for  a  coasting 
voyage,  or  lake,  or  river,  or  canal  voyage,  from  what  it  must  be 
for  an  ocean  voyage  under  the  same  policy.  It  is  unnecessaiy  to 
cite  folly  well-known  authorities.  All  are  brought  forward  and 
discussed  in  Phillipps  on  Insurance,  ss.  695  to  728  inclusive.  In 
8.  719  it  is  said :  "  The  warranty  of  seaworthiness  varies  in  dif- 
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ferent  places :  a  vessel  considered  seaworthy  for  a  voyage  in  one  1874 
place  may  not  be  so  considered  in  another :  the  standard  of  sea-  danikls 
worthiness  also  varies  from  time  to  time  in  the  same  place."  In  habbib. 
8.  720,  ^  The  requisites  as  to  seaworthiness  depend  upon  the  in- 
tended use  and  service  of  the  vessel.  The  requisites  to  satisfy 
this  warranty  for  lying  in  port,  or  for  temporary  purposes,  short 
coasting  passages,  or  navigating  a  lake,  river,  or  canal,  are  dif- 
ferent from  those  demanded  for  navigating  the  open  sea  on  long 
voyages."  If,  therefore,  the  warranty  were  set  out  in  detailed 
terms,  instead  of  in  the  comprehensive  description  *'  that  the  ship 
must  be  seaworthy,**  it  is  obvious  that  the  terms  of  the  warranty 
as  to  each  of  the  voyages,  or,  as  it  were,  parts  of  voyages,  or  con- 
ditions of  things  mentioned  in  these  sections,  would  and  must  be 
different  If,  then,  the  implied  warranty  is  as  to  its  extent  and 
effect  different  in  different  policies,  with  regard  to  the  same 
subject-matter,  it  might  be  not  unreasonably  predicated  that  it 
might  be  also  different  in  different  policies,  with  regard  to  dif- 
ferent subjects.  It  might  be  different  with  regard  to  the  same 
voyage  to  be  made  at  the  same  season,  if  applied  to  two  different 
subjects  of  insurance.  There  seems  to  be  authority  for  saying  that 
there  is  a  difference.  In  Phillipps  on  Insurance,  s.  721,  it  is  said : 
**  It  follows,  if  we  apply  the  same  criterion,  that  there  may  be  a 
compliance  with  this  warranty  in  a  policy  on  the  ship  while  lying 
in  port,  and  not  one  upon  the  cargo  of  the  same  ship ;  for,  circum- 
stances may  be  readily  imagined,  and  often  occur,  in  which  the 
vessel  is  in  reasonable  security  in  port,  though  goods  on  board 
would  not  be  so."  In  s.  723 :  **  There  are,  then,  two  distinctions  in 
the  insurance  on  the  ship  and  that  on  cargo  and  freight, — first,  in 
respect  of  what  is  seaworthiness  in  port, — ^and  second,  as  to  the 
time  when  the  policy  attaches :  and  these  two  distinctions  have 
place,  though  all  these  interests  are  insured  in  the  same  policy 
made  or  having  reference  to  the  time  before  the  cargo  is  on 
board.''  Mr.  Phillipps  then  points  out  that,  in  two  cases  deter- 
mined in  Massachusetts  on  a  policy  on  ship,  freight,  and  cargo  at 
and  from  a  port>  the  policy  on  the  ship  attached  because  the  ship 
was  seaworthy  in  port ;  but  the  policy  did  not  attach  as  .to  the 
cargo  or  freight,  because  the  ship  was  not  seaworthy  for  the  sea 
voyage, — ^the  warranty  as  to  seaworthiness  being  as  to  all  the  risks — 
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1874        the  warranty  to  be  implied  ia  the  one  policy.    These  are  autho- 

Daholb     rities  for  saying  that  there  is  a  difference  in  extent  and  effect  in 

Hakbib.     ^^^  warranty  of  seaworthiness  of  the  ship  in  different  policies  iu 

which  the  subject-matter  of  insurance  is  different :  but  there  is  no 

authority  which  decides  what  is  the  extent  and  effect  of  that 

warranty  in  the  case  of  a  policy  on  goods. 

The  real  question,  therefore,  is,  what  is  the  principle  to  be 
applied ;  and  upon  this,  first,  what  is  the  principle  which  goyems 
the  Courts  in  determining  whether  any  terms  are  to  be  implied  in 
contracts,  and,  if  so,  what  those  terms  are  to  be.  When  and  to 
what  extent  is  a  Court  of  law  bound  to  hold  that  there  is  an  im- 
plied term  in  a  contract?  Whenever  there  is  something  not 
expressed  which  it  is  dear  to  all  men  of  ordinary  intelligence 
and  knowledge  of  business  must  have  been  either  latently  in  or 
palpably  present  to  the  minds  of  both  parties  to  the  contract  when 
it  was  made ;  for,  otherwise,  their  contract  would  be,  as  a  business 
transaction,  insensible  or  contrary  to  the  universal  course. 

Applying  the  authorities,  so  far  as  they  go,  and  this  principle, 
to  the  present  case,  it  would  seem  that,  if  the  policy  had  been  on 
the  ship,  it  might  well  have  been  held  that  the  extent  and  effect  of 
the  implied  warranty  would  only  have  reached  the  safety  of  the 
ship,  that  is  to  say,  if  the  cargo  on  deck  would,  however  treated, 
have  been  a  danger  to  the  ship  in  an  ordinary  voyage,  the  warranty 
of  seaworthiness  would  not  have  been  satisfied ;  but  if  the  deck 
cargo,  by  reason  of  the  facility  with  which  it  could  be  got  rid  of, 
would  have  caused  no  danger  to  the  ship,  the  warranty  would 
have  been  satisfied.  The  same,  if  the  policy  had  been  on  cargo 
other  than  the  deck  cargo;  for,  in  either  case,  upon  the  as- 
sumption, neither  ship  or  cargo  insured  would  have  been  in  any 
practical  danger  on  an  ordinary  voyage.  The  only  consideration 
against  the  affirmative  in  either  case  is,  that  the  safety  of  the  subject 
insured  is  made  to  depend  upon  a  breach  of  duty  by  the  shipowner 
to  the  owner  of  the  deck  cargo ;  yet  that,  as  between  the  parties 
to  the  contract  of  insurance,  would  be  res  inter  alios  acta,  and  the 
underwriter  would  not  be  the  legal  defender  of  the  owner  of  the 
deck  cargo.  Upon  either  of  the  policies  thus  suggested,  we  should 
have  thought  the  direction  which  was  given  in  this  case  to  have 
been  correct.    But  there  arises  the  final  question,  which  is, — can 
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the  same  effect  and  extent  be  given  to  the  warranty  with  regard        1874 
to  a  cargo  which  is  the  subject-matter  insured  ?    Can  it  be  sup-     Daniels 
posed  that  the  underwriter  would  insure  at  any  premium  cargo     habws 
which  upon  the  assumption  must  be  jettisoned  if  the  ordinary 
rough  weather  of  the  voyage  should  occur  ?  or,  on  the  contrary, 
may  it  not  be  said  to  be  clear  to  every  man  of  ordinary  intelli- 
gence and  knowledge  of  business,  that  neither  the  assured  or  the 
underwriter  on  such  a  policy  could  have  had  in  his  mind  when  the 
contract  was  made  the  supposition  that  this  underwriter  would 
pay  for  the  loss  by  inevitable  jettison  of  the  subject  insured  ?    In 
other  words,  must  not  the  extent  and  effect  of  the  warranty  in 
such  a  policy  on  goods  be,  that  the  ship  will  be  safe  on  an  ordinary 
voyage^  without  being  put  to  sacrifice  the  insured  cargo? 

We  are  of  opinion,  upon  consideration,  that  the  extent  and 
effect  of  the  warranty  that  the  ship  is  seaworthy,  in  a  policy  on 
cargo,  can  never  be  implied  to  be  so  great  as  to  be  considered  to 
contemplate  the  destruction,  in  order  to  save  the  ship,  in  an 
ordinary  voyage,  of  that  very  cargo  which  is  the  subject-matter  of 
insurance.  Such  a  supposition  makes  the  contract  as  a  business 
transaction  insensible.  The  extra  premium  invariably  paid  in 
respect  of  a  deck  cargo  applies  to  the  extra  danger  to  the  cargo 
in  case  of  weather  more  rough  than  the  ordinary  rough  weather  of 
the  voyage  insured* 

We  are,  therefore,  of  opinion  that  the  direction  in  this  case  was 
wrong,  as  applied  to  the  policy  before  the  Court.  It  was  right  in 
saying  that  the  question  was  not  whether  the  cargo  would  be  safe 
on  an  ordinary  voyage,  but  whether  the  ship,  including  the  cargo, 
would  be  safe.  It  was  right  in  saying  that,  in  considering  that 
question,  the  jury  should  consider  the  nature  of  the  cargo.  But 
it  was  wrong  in  leading  or  leaving  the  jury  to  understand,  that,  if 
the  ship  could  only  be  made  safe  for  or  in  an  ordinary  voyage  by 
the  destruction  of  the  insured  cargo,  they  might  nevertheless  say 
that  the  ship  was  seaworthy. 

The  rule  must  be  made  absolute  for  a  new  triaL 

BvJe  absolute.   ! 

Attorneys  for  plaintiff:  Argfes  A  Rawlins. 
Attorneys  for  defendant :  Eollams,  Sony  A  Coward. 
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1874  '  ELLIS  V.  THE  LOFTUS  IRON  COMPANY. 
! !_                   TrespoAs — Animal,  Owner  liahU/or  trespass  of—'NegUgence. 


The  defendants'  horse  having  injured  the  plaintifiTs  mare  by  biting  and  kicking 
her  through  the  fence  separating  the  plaintifTs  land  from  the  defendants' : — 

Mdd,  that  there  was  a  trespass  by  the  act  of  the  defendants'  horse,  for  which 
the  defendants  were  liable,  apart  from  any  question  of  n^ligence  on  the  part 
of  the  defendants. 

Appeal  from  the  county  court  judge  of  Glamorganshire. 

The  case  as  stated  on  appeal  was  as  follows : — 

The  action  was  brought  to  recover  507.  for  injuries  to  the  plain- 
tiff's mare  caused  by  the  defendants'  negligence. 

The  plaintiff  was  the  occupier  of  a  fiBtrm  in  the  parish  of  Llan- 
sarran,  and  by  arrangements  between  the  plaintiff's  landlord,  the 
plaintiff,  and  the  defendants,  a  portion  of  a  field  of  the  plaintiff's 
farm  was  let  to  the  defendants  for  the  execution  of  certain  works, 
and  a  plot  was  fenced  in  by  the  defendants  by  means  of  a  wire 
fencing. 

The  plaintiS^s  land,  which  adjoined  the  part  taken  by  defend- 
ants, was  used  by  him  as  grazing  land  for  horses  and  cattle  to  the 
knowledge  of  the  defendants. 

The  defendants  were  possessed  of  an  entire  horse,  used  by  them 
as  a  draught  cart-horse,  and  on  Sunday,  the  18th  of  August,  this 
horse  was  turned  into  the  plot  occupied  by  the  defendants.  The 
plaintiff  had  full  knowledge  of  the  condition  of  the  fence  sur- 
rounding it.  The  mare  grazed  in  the  remaining  portion  of  the 
field  adjoining  that  portion  occupied  by  the  defendants.  The  de- 
fendants' horse  had  been  turned  out  on  former  occasions  on  the 
same  plot  and  had  always  been  watched.  The  horse  of  the  de* 
fendants  and  one  of  the  plaintiff's  mares  got  close  together  on 
either  side  of  the  wire  fence,  and  the  horse  by  biting  and  kicking 
the  mare  through  the  fence  committed  the  injury  complained  of, 
the  damage  being  taken  at  15Z. 

It  was  proyed  that  the  defendants'  horse  did  not  trespass  on  the 
land  of  the  plaintiff  by  crossing  the*  fence.  Both  animals  were 
dose  to  the  fence  when  the  injury  happened.    There  was  no 
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evidence  that  the  horse  was  of  a  vicious  temper,  or  had  bitten  or  1874 
kicked  any  animal  before ;  on  the  contrary,  it  was  stated  that  the  ellts 
horse  ^  as  quiet  a  temper  as  you  would  erer  wish  a  horse.  ^^, 

The  plaintiff  had  warned  the  defendants  to  keep  the  horse  away     ^^^  ^* 
from  his  mares. 

The  jadge  being  of  opinion  there  was  no  trespass,  and  that  the 
damage  was  too  remote,  held  there  was  no  case  for  the  jury. 

The  question  for  the  Court  was,  whether  the  plaintiff  was 
entitled  to  recover  from  the  defendants  for  the  injuries  caused  as 
aforesaid,  the  horse  being  a  stallion. 

Fidd^  Q.C.  (with  him  B.  Francis  Williams),  for  the  plaintiff. 
There  was  certainly  a  trespass  in  this  case,  and  the  damages  were 
not  too  remote.  It  is  clear  that  some  portion  of  the  horse's  body 
passed  over  the  boundary  line  between  the  plaintiff's  and  the 
defendants'  land  when  the  injury  was  inflicted.  The  law  is  well 
established  that  the  owner  of  an  animal  is  responsible  if  the 
animal  does  that  which  if  done  by  the  owner  himself  would  have 
been  a  trespass  apart  from  any  question  of  negligence.  [He  cited 
LsB  V.  BUey  (1) ;  Cox  v.  BwUdge  (2) ;  Bead  v.  Edwards  (3) ; 
Com.  Dig.  title  Trespass,  C. ;  Chitty  on  Pleading,  7th  ed.  voL  i. 
p.  93.] 

Qrantham  (with  him  Charles  Hall),  for  the  defendants.  The 
authorities  which  appear  to  bear  out  the  plaintiff's  proposition  are 
cases  of  acts  done  by  animals  in  consequence  of  dangerous  or 
vicious  propensities,  either  natural  to  the  animal  or  known  by 
the  defendant  to  exist;  such  cases  are  distinguishable  from  the 
present.  In  such  cases  it  is  negligence  on  the  part  of  the  de- 
fendant not  to  insure,  by  the  necessary  precautions,  against  the 
animal's  doing  the  act.  It  is  natural  to  an  animal  to  stray,  there- 
fore the  owner  must  keep  him  in.  It  is  contended  that  negligence 
is  necessary  to  render  the  owner  of  the  animal  liable  for  the 
animal's  act.  Here  there  is  no  evidence  of  negligence  on  the 
defendants'  part  The  plaintiff  was  equally  guilty  of  negligence 
if  there  were  any  on  either  side.     [He  cited  Star  v.  BooJce^  (4)  ; 

(1)  18  C.  B.  (N.S.)  722 ;  34  L.  J.  (3)  17  C.  B.  (N.S.)  245 ;  34  L.  J. 
(CP.)  212.  (C.P.)  31. 

(2)  13  C.  B.  (N.8.)  430;  32  L.  J.  (4)  1  Salk.  335. 
(CP.)  89. 
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1874       Blachman  v.  Simmons  (1) ;  Erskine  v.  Adeane  (2) ;    JenJcim  v. 
'  ~Elli8       Twrtwr.  (3)] 

Fielij  Q.C.,  in  reply. 


V. 

Lorrus 
Iron  Co, 


Lord  Coleridqe,  C  J.  The  judgment  of  the  oonnty  court  judge 
musty  I  think,  be  reversed,  on  the  ground  that  there  was  eyidence 
of  a  trespass,  and  the  damages  were  not  too  remote.  I  cannot  say 
I  entertain  any  doubt  in  the  matter.  It  is  clear  that^  in  deter- 
mining the  question  of  trespass  or  no  trespass,  the  Court  cannot 
measure  the  amount  of  the  alleged  trespass;  if  the  defendant 
place  a  part  of  his  foot  on  the  plaintiff's  land  unlawfully,  it  is 
in  law  as  much  a  trespass  as  if  he  had  walked  half  a  mile  on  it.  It 
has,  moreover,  been  held,  again  and  again,  that  there  is  a  duty  on  a 
man  to  keep  his  cattle  in,  and  if  they  get  on  another's  land  it  is  a 
trespass ;  and  that  is  irrespective  of  any  question  of  negligence 
whether  great  or  smalL  In  this  case  it  is  found  that  there  was 
an  iron  fence  on  the  plaintiff's  land,  and  that  the  horse  of  the 
defendants  did  damage  to  that  of  the  plaintiff  through  the  fence. 
It  seems  to  me  sufSciently  clear  that  some  portion  of  the  defend- 
ants' horse's  body  must  have  been  over  the  boundary.  That  may 
be  a  very  small  trespass,  but  it  is  a  trespass  in  law.  The  only 
remaining  question  is,  whether  the  damages  were  too  remote  ?  I 
cannot  see  that  they  were ;  they  were  the  natural  and  direct  con- 
seqnenoe  of  the  trespass  committed.  These  considerations  would 
dispose  of  the  case,  but  apart  from  any  technicalities  of  law, 
it  seems  to  me  that  the  merits  are  in  the  plaintiff's  £etvour.  It 
appears  that  a  piece  of  land  was  railed  off  for  the  defendants' 
convenience,  and  the  plaintiff  being  in  the  habit  of  keeping  mares 
on  the  adjoining  land  previous  to  this  accident,  the  defendants' 
stallion  had  always  been  watched.  Therefore  without  saying  that 
there  was  any  gross  negligence  or  carelessness  on  defendants'  part, 
I  think  there  was  some  defeult  on  their  part,  without  which  the 
accident  would  not  have  happened.  It  is  not  necessary  for  me  to 
discuss  the  authorities  that  have  been  cited  at  length.  I  will 
only  say  that  Lee  v.  Btley  (4)  is  a  very  strong  authority  for  our 

(1)  3  C.  &  P.  138. 

(2)  Law  Rep.  8  Ch.  App.  756.  (4)  18  C.  B.  (N.S.)  722 ;  34  L.  J. 

(3)  1  Ld.  Raym.  109.  (CP.)  212. 
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preeent  decision.    For  these  reasons  I  am  of  opinion  that  our        1874 
judgment  ahoold  be  for  the  plaintiff.  Eu:.^ 

V. 

Keatinq,  J.  I  am  of  the  same  opinion.  The  county  court  i^Joo. 
judge  appears  to  have  held  that  the  facts  as  stated  did  not  amount 
to  eridence  of  an  actionable  wrong  on  the  part  of  the  defendants. 
There  seems  to  me,  however,  to  be  abundant  evidence  that  the 
defendants'  horse  committed  a  trespass  for  which  the  defendants 
are  liable.  The  horse,  it  is  found,  kicked  and  bit  the  mare  through 
the  fence*  I  take  it  that  the  meaning  of  that  must  be  that  the 
horse's  mouth  and  feet  protruded  through  the  fence  over  the 
p1aintiS*s  land,  and  that  would  in  my  opinion  amount  in  law  to  a 
trespass.  K  evidence  of  negligence  was  necessary  to  constitute  a 
trespass  in  this  case,  in  my  opinion  there  is  abundant  evidence  of 
n^ligence  on  the  defendants'  part,  and  none  on  that  of  the  plaintiff. 
The  defendants  erected  the  fence,  and  turned  the  horse  into  the 
field  for  their  own  convenience ;  they  had  ample  warning  with 
respect  to  the  danger,  and  in  consequence  of  such  warning  they 
had  the  horse  watched  on  previous  occasions,  but  failed  to  do  so 
on  the  occasion  when  the  damage  was  caused. 

Brett,  J.  I  must  confess  I  did  entertain  some  doubt  on  this 
matter.  The  questions  are  whether  there  was  any  evidence  of  a 
trespass  on  the  plaintiff's  land,  for  which  the  defendants  would  be 
liable,  and  if  there  was,  then,  whether  the  damage  is  too  remote. 
I  had  no  doubt  that  if  there  was  evidence  of  negligence,  and  as  a 
result  of  such  negligence  an  animal  of  the  defendants  passed 
wholly  or  in  part  on  to  the  plaintiff*s  land,  such  a  circumstance 
would  constitute  a  trespass ;  but  what  I  did  doubt  for  some  time 
was,  whether,  where  there  was  no  negligence  at  all  on  the  part  of 
the  defendants,  the  same  consequence  would  follow.  Having 
looked  into  the  authorities,  it  appears  to  me  that  the  result  of 
them  is  that  in  the  case  of  animals  trespassing  on  land  the  mere 
act  of  the  animal  belonging  to  a  man,  which  he  could  not  foresee, 
or  which  he  took  all  reasonable  means  of  preventing,  may  be  a 
trespass,  inasmuch  as  the  same  act,  if  done  by  himself,  would  have 
been  a  trespass.  Blackstone,  16th  ed.  vol.  iii.  c.  12,  p.  211 ;  Chitty 
on  Pleading,  7th  ed.  vol.  i.  p.  98;  and  Comyns'  Digest,  title 
Trespass  C.  are  all  authorities  to  this  effect.    If,  however,  it  were 
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1874       necessary  that  there  should  be  evidence  of  negligence,  I  cannot 
Bu^,g       say  that  I  should  go  the  length  that  my  Brother  Keating  did  in 
Lo^*         saying  that  there  was  abundant  eyidence  of  negligence,  though  I 
Ibokco.     think  there  was  some  evidence.     That  would  be  sufficient   to 
support  our  judgment  in  any  view  of  the  law,  but  I  put  my  judg- 
ment on  the  ground  that  by  law  there  was  a  trespass  in  this  case 
without  evidence  of  negligence.     That  being  so,  the  question 
remains  whether  the  damages  were  too  remote.    The  case  of  Lee  r/ 
RUey  (1),  is  a  distinct  authority  to  the  contrary,  and  the  American 
case  of  Vand&nhurgh  v,  Truax  (2),  quoted  in  the  notes  to  Vicars 
V.  Wilcochs  (3),  is  to  the  same  effect. 

Denman,  J.  I  rather  agree  with  my  Brother  Brett  as  to  the 
amount  of  the  evidence  of  negligence  in  this  case.  I  am  by  no  means 
clear  that  there  was  such  evidence  of  negligence,  as,  if  it  was  neces- 
sary to  prove  negligence,  would  have  properly  entitled  the  plain- 
tiff to  a  verdict.  The  county  court  judge  appears  to  have  non- 
suited the  plaintiff  on  the  ground  that  there  was  no  trespass,  and 
the  damages  were  too  remote.  Now,  during  the  early  part  of  the 
argument  I  thought  it  a  very  strong  thing  to  say  that  whenever 
any  part  of  an  animal  passed  over  or  through  a  fence,  inasmuch  as 
the  same  act,  if  done  by  a  man,  might  technically  be  a  trespass, 
therefore  there  was  a  trespass  on  the  part  of  the  owner  of  the 
animal.  But  after  hearing  the  authorities  cited,  and  especially 
the  case  of  Lee  v.  Biley  (1),  and  the  passages  from  Comyns' 
Digest  and  Ghitty  on  Pleading,  it  appears  to  me  that  they  un- 
doubtedly bear  out  that  view. 

It  seems  hard,  when  two  parties  have  adjoining  lands  with  a 
fence  between  them,  and  a  quarrel  arises  between  the  n-nimfrlg  on 
either  side  of  the  fence,  one  party  should  be  liable  for  the  conse- 
quences, though  not  in  reality  guilty  of  default  or  neglect  any 
more  than  the  other  party,  by  reason  of  the  application  to  the 
mere  act  of  an  animal  of  the  technical  rule,  Cujus  est  solum  ejus 
est  usque  ad  caelum.  I  must  say,  however,  that  I  caxmot  see,  upon 
the  authorities,  any  escape  from  the  conclusion  that  it  must  be  so. 
The  only  remaining  point  is  whether  the  damages  were  too  remote. 

(1)  18  C.  B.  (N.S.)  722 ;  34  L.  J.         (2)  4  Denio,  464. 
(C.P.)  212.  (8)  2  Sm.  L.  C.  p.  499,  6th  ed. 
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Aa  to  that,  I  agree  with  the  rest  of  the  Court  that  the  case  of  Lee       1874 


y.  jBtZsy  (1)  is  conclnsiye.  (2)  ^^^g 

Judgment  far  the  plaintiff.  v, 

LOFTCB 

Attorneys  for  plaintiff:  Bidsdale,  Craddock,  dt  RidsdcUe.  ^^^  ^- 

Attomeys  for  defendants :  Benshato  dk  Bolph. 


MORGAN  AKD  Anotbeb  v.  BAIN  and  Akotheb.  Nov.  22. 

Sale  of  Goods — Insolvency — Bescission, 

The  defendants  had,  on  the  5th  of  Febroary,  sofd  to  the  plaintififs  200  tons  of 
inm,  to  be  delivered  twenty-five  tons  monthly  at  52.  per  ton,  net  cash,  or  by  four 
months  biU  with  2«.  6d.  per  ton  added.  By  the  usage  of  trade  no  delivery  was 
due  under  this  contract  till  the  1st  of  April.  On  the  12th  of  March  the  plaintiffs 
found  themselves  to  be  insolvent,  and  they  gave  notice  of  the  fact  to  the  defend- 
ants. On  the  16th  of  March  they  filed  a  petition  in  the  bankruptcy  court  for 
liqaidatkm  by  arrangement  or  composition.  The  usual  course  of  business  under 
pvevkms  contracts  between  the  parties  of  a  similar  description  was  for  the  de- 
fendants to  deliver  upon  such  contracts  without  further  demand  of  delivery.  No 
deliveiy,  however,  was  made  by  the  defendants  or  claimed  by  the  plaintifis  in 
ApriL  On  the  5th  of  April,  at  the  first  meeting  of  the  creditors,  a  resolu- 
tion was  pained  to  accepts  composition  of  five  shillings  in  the  pound.  Though 
the  eadstence  of  the  contract  was  mentioned  at  the  meeting,  no  mention  was  made 
of  il  in  the  written  statement  of  the  plaintififs*  affairs.  No  step  was  taken  in 
relation  to  the  contract  by  either  party  until  the  13th  of  May,  when  the  market 
fior  iran  having  risen,  the  plaintifiEB  claimed  the  delivery  of  iron  in  fulfilment  of 
the  contract,  offering  and  being  ready  to  pay  cash  for  it.  The  defendants  replied, 
stating  that  the  plaintiffs  having  failed  to  perform  their  part  of  the  contract  there 
was  an  end  of  it.  The  plaintiffs  thereupon  brought  an  action  against  the  defend- 
ants for  non-delivery  of  the  iron : — , 

Bddf  that  the  effect  of  the  facts  was  that  there  had  been  a  rescission  of  the 
oontiact  before  the  13th  of  May,  the  conduct  of  the  plaintiffs  having  been  such 
u  to  justify  the  defendants  in  the  belief  that  the  plaintiffs  intended  to  abandon 
the  contract  upon  their  insolvency,  and  there  being  evidence  that  the  defendants 
in  such  belief  had  likewise  abandoned  it. 

Bk  parte  Chaimera  (Law  Bep.  8  Gh.  289)  followed. 

Special  case,  of  which  the  facts  were  in  substance  as  follows : — 
The  action  was  brought  to  recover  damages  for  the  breach  by  the 

CI)  18  C.  B.  (N.S.)  722 ;  34  L.  J.  shew  that  the  doubt  indicated  by  Brett 

(CP.)  212.  and  Benman,  JJ.,  existed  also  at  the 

(2)  The  cases  of  MUlen  y.  Faudrye^  time  when  those  cases  were  decided, 

Poph.  161,  and   Qlenham  v.  Eatiby^  though  from  the  reports  of  the  two 

1  Ld.  Raym.  739,  and   the  dictum  first-mentioned  cases  it  is  difiScult  to 

attributed  to  Holt,  C.J.,  in  Mason  v.  gather  what  exactly  was  the  point  in- 

Kedimg^  1  Ld.  Raym.  608,  seem  to  volved. 
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1874  defendants  of  ^a  contract  for  the  delivery  to  the  plainiifii9  of  200 
MoBOAN  tons  of  haematite  pig  iron,  at  the  price  of  5L  per  ton*  The  plain- 
Baut.  ^^^^  ^^'^^^  manufacturers  of  sheet  iron  and  tin  plate  at  Kidder- 
minster, and  the  defendants  were  manufacturers  of  haematite  pig 
iron  at  Harrington,  Cumberland.  The  contract  was  made  by  the 
following  letters : — ^Defendants  to  plaintiffs,  3rd  February,  1872 : — 
**  As  we  have  now  a  small  stock  of  your  quality  of  pigs  at  Salbuiry, 
if  you  wish  for  more  than  the  twenty-five  tons  for  this  month 
please  advise  us.  There  is  a  likelihood  of  a  further  advance  in 
price,  but  if  you  wish  us  to  book  100  or  200  tons  more  at  last 
figurei  on  hearing  from  you  by  return  we  shall  do  so."  Plaintiffn. 
to  defendants,  5th  February,  1872 :— ''  Please  send  us  200  tons  of 
our  usual  quality  of  pigs,  delivered  at  twenty-five  tons  monthly ; 
acknowledgment  of  this  will  oblige."  Defendants  to  plaintiffs, 
6th  February,  1872: — "We  are  favoured  with  your  order  of 
yesterday  for  200  tons  No.  3  haematite  pig  iron,  and  which  shall 
have  our  most  careful  attention."  The  price  spoken  of  in  the  de* 
fendants'  letter  of  the  3rd  of  February  as  "  last  figure  "  was  5L 
per  ton  net  cash,  or  by  four  months  bill  with  28.  6(2.  per  tov 
added. 

Before  the  making  of  this  contract  the  defendants  had  sold  and 
delivered  other  iron  to  the  plaintiffs,  and  on  the  1st  of  March,. 
1872,  they  delivered  to  the  plaintiffs  twenty-five  tons  of  iron, 
which  completed  the  deliveries  due  under  contracts  previous  to 
the  one  in  question  in  this  action.  On  the  7th  of  March,  the  de*^ 
fendants  drew  upon  the  plaintiffs  a  bill  of  exchange  for  148/.  15«., 
payable  four  months  after  date  for  the  price  of  the  said  twenty-five 
tons  of  iron  and  carriage  of  the  same,  and  this  bill  the  plaintiffa 
accepted,  and  returned  on  the  8th  of  March. 

At  the  time  of  the  making  of  the  contract  in  question,  the 
plaintiffs  were  insolvent.  They  were  aware  during  the  time  that 
they  were  in  difficulties,  but  it  was  not  till  the  12th  of  March 
that  they  found  that  they  could  not  meet  their  liabilities.  On  the 
said  12th  of  March  they  determined  to  suspend  payment.  The 
following  correspondence  then  passed  between  the  plaintiffs  and 
Messrs.  Day  &  Ivens,  their  solicitors,  and  the  defendants. 
Plaintifis  to  defendants,  14th  March,  1872 :— «  We  regret  to  inform 
you  that  an  investigation  into  our  affairs  has  convinced  us  of  the 
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necessity  of  suspending  payment  A  statement  will  be  submitted  1874 
to  you  at  the  earliest  possible  moment.  In  the  meantime  our  moboj^^ 
eolicitorsy  Messrs.  Day  &  IvenSy  will  furnish  you  with  any  infor- 
mation." Defendants  to  plaintiffs,  15th  March,  1872 : — **  We  have 
yours  of  yesterday,  and  are  very  much  surprised  at  what  you 
«tate.  We  write  by  same  poet  to  your  solicitors."  Defendants  to 
Messrs.  Day  &  Ivens,  15th  March,  1872 : — **  Those  gentlemen  of 
whom  we  are  creditors  inform  us  that  they  are  obliged  to  suspend 
payment,  and  refer  us  to  you  for  information.  Will  you  therefore 
kindly  advise  us  what  the  estate  is  likely  to  shew  ?"  Day  &  Ivens 
to  defendants,  16th  March,  1872 : — ^*  As  the  accounts  are  as  yet 
only  made  out  up  to  Christmas,  we  cannot  say  exactly  what  the 
estate  shews,  but  do  not  think  it  can  exceed  6s.  8(2.  in  the  pound. 
This  is  after  making  allowance  for  payment  of  the  secured  creditors. 
The  bank  is  fully  secured  by  mortgage  on  the  works  and  some 
policies.  The  ordinary  liabilities  on  bills  are  7500Z.,  on  open 
aooount  4000Z.  We  shall  be  happy  to  furnish  you  with  further 
information  if  you  wish  it  as  soon  as  the  accounts  are  ready." 

On  the  16th  of  March  the  plaintiffs  filed  a  petition  in  the  form 
^yided  by  the  general  rules  made  in  pursuance  of  the  Bank- 
roptcy  Act,  1869,  and  as  provided  by  the  said  Act,  stating  that 
4hey  were  unable  to  pay  their  debts,  and  were  desirous  of  institut- 
ing proceedings  for  liquidation  of  their  affitirs  by  arrangement  or 
oomposition  with  their  creditors.  At  the  time  of  the  filiog  of 
the  said  petition  the  plaintifis  had  made  no  demand  for  the 
delivery  of  any  iron  under  the  contract  in  question,  and.  none  had 
been  delivered.  For  the  purposes  of  this  argument  it  was  to  be 
taken  that  it  was  the  usual  practice  of  the  defendants  in  their 
dealings  with  the  plaintiffs  to  deliver  iron  under  such  contracts 
without  any  further  demand. 

On  the  16th  of  March,  by  order  of  the  Bankruptcy  Court, 
George  King  Patten,  an  accountant,  was  appointed  to  collect,  get 
in,  and  receive  the  property  and  to  manage  the  business  of  the 
plaintifis,  and  by  the  same  order  it  was  ordered  that  he  should 
take  immediate  possession  of  such  property  and  business,  and  that 
be  should  pass  his  accounts  at  such  time  as  might  be  directed  by 
the  registrar  of  the  court.  Mr.  Patten  at  once  proceeded  to  take 
possession,  and  act  under  this  order,  and  to  carry  on  the  business. 

You  X.  0  2 
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1874  On  the  5th  of  April,  at  the  first  meeting  of  the  creditors  of  the- 
MoBOAN  plaintiffi,  duly  summoned,  convened,  and  held  under  and  in  pur- 
^2^  suance  of  the  said  Act  and  rules,  a  resolution  to  accept  a  composi- 
tion of  58.  in  the  pound,  payable  by  instalments  on  the  19th  of  July 
and  the  19th  of  October  respectively,  was  duly  carried  and  filed^ 
and  at  a  second  meeting  duly  summoned  and  held  on  the  18th  of 
April,  this  resolution  was  confirmed  in  manner  by  the  said  Act  and 
rules  required,  and  such  confirmation  was  duly  filed.  The  do* 
fendants  proved,  previously  to  the  first  meeting,  for  the  full  amount 
of  the  bills  of  exchange  of  the  plaintiffs  held  by  them  as  aforesaid, 
that  is  to  say,  for  the  sum  of  884Z.  128.  Ad.  and  their  proof  was 
filed  with  the  proceedings,  and  110?.  lis.  Qd.  being  the  first  instal- 
ment of  the  said  composition,  was  upon  the  said  9th  of  July  last 
paid  to  them  upon  the  amount  of  their  said  debt,  and  on  the  4th 
of  October,  1872,  llOZ.  lis.  6(2.,  being  the  second  and  last  instal- 
ment of  such  composition,  was  paid  to  them. 

The  plaintifis  did  not  in  their  written  statement  of  affairs  make- 
any  mention  of  the  contract  now  sued  upon,  or  any  claim  in 
respect  of  it,  but  the  contract  was  mentioned  at  the  first  meeting 
of  creditors,  and  known  to  those  present  at  that  meeting.  The 
defendants  were  not  present  or  represented  at  that  meeting. 

On  the  1st  of  May,  three  new  partners  joined  the  plaintiffs  in 
their  business,  and  the  name  of  the  firm  was  changed,  but  the- 
business  was  continued  as  before. 

On  the  13th  of  May,  the  plaintiffs'  attorneys  sent  the  following 
letter  to  the  defendants.  **  There  are  150  tons  of  pigs  purchased 
of  you  by  Morgan  dr  Bansom  in  February  last  yet  to  be  delivered  r 
be  good  enough  to  let  them  be  sent  as  early  as  possible  to  the* 
Stour  Yale  Works,  and  cash  will  be  sent  on  receipt  of  invoice." 

The  defendants  replied  as  follows :  ''  In  reply  to  yours  of  yes* 
terday,  the  bankrupts  having  failed  to  perform  their  part  of  the- 
contract,  there  is  an  end  to  it." 

In  the  letter  of  the  13th  of  May,  150  tons  was  an  error  for  200^ 
and  this  was  corrected  by  letter  soon  after. 

The  defendants  have,  ever  since  the  14th  of  May,  totally  repu- 
diated the  contract.  The  plaintiffs  were  ready  and  willing  to  pay 
cash  for  the  iron  if  the  defendants  had  delivered  it  in  accordance 
with  the  request  contained  in  the  above  letter  of  the_13th  of  May.. 


V. 

Bain. 


VOL.  X.]  MIOH.  TERM,  XXXYIH  YIOT.  19^ 

The  market  prices  of  similar  iron  to  that  which  was  so  contracted        1874 
for  as  aforesaid  were  as  follows :  In  March  5Z.  10s.  per  ton ;  in     mobqan 
April  and  May  61.  per  ton ;  in  June  and  July  7Z.  per  ton ;  and  in 
August^  September,  and  October,  67.  per  ton. 

The  questions  for  the  opinion  of  the  Court  were : 

L  Whether  the  plaintiffs  were  entitled  to  maintain  the  action  in 
respect  of  the  defendants'  refusal  to  deliver  subsequent  to  the  filing 
of  the  plaintiffs'  petition. 

2.  Whether  the  plaintiffs  were  entitled  to  maintain  the  action 
in  respect  of  the  non-delivery  of  iron  prior  to  the  filing  of  the 
petition. 

The  Court  were  to  have  power  to  draw  all  inferences  of  fact.  (1) 

DowdeaweO,  Q.C.  (Jelf,  with  him),  for  the  plaintiffs.  The  con- 
tract was  a  subsisting  contract  on  the  13th  of  May.  The  mere 
failure  to  pay  for  one  instalment  of  a  quantity  of  iron  to  be  deli- 
vered monthly  does  not  put  an  end  to  the  contract :  Freeth  v. 
Burr  (2) ;  Simpson  v.  Crippin.  (3)  So,  also,  insolvency  and  the 
proceedings  for  a  composition  did  not  put  an  end  to  the  contract. 
To  hold  that  they  did,  would  be  to  prevent  one  of  the  principal 
objects  of  the  clauses  of  the  Bankruptcy  Act  providing  for  compo- 
sitions. The  intention  was  that,  if  such  an  arrangement  were 
considered  beneficial  by  the  creditors,  the  business  of  the  insolvent 
should  be  carried  on.  If  the  effect  is  to  be  that  all  persons  with 
whom  the  insolvent  has  made  contracts  in  the  course  of  business 
are  released,  it  is  impossible  that  the  business  should  be  carried 
<m.  The  effect  of  the  insolvency  is  only  to  give  the  vendor  a 
r%ht  to  refuse  delivery  on  credit,  and  to  hold  the  goods  unless 
cash  be  tendered :  Otbson  v.  Carruthers.  (4) 

[He  also  cited  Wilkes  v.  Reynolds  (5) ;  Bloomer  v.  Bernstein  (6) ; 
Lanprmyce  v.  Knowles.  (7)] 

StoMiey  HUl,  Q.C.  (J.  0.  OriffiU,mth  him),  for  the  defendants. 
AdmittiBg  that  insolvency  would  not  per  se  put  an  end  to  the  con-' 

(1)  In  addition  to  the  al)oye  facts  it  (2)  Law  Bep.  9  C.  P.  208. 

admitted  in  argament  that  by  the  (8)  Law  Bep.  8  Q.  B.  14. 

of  the  iron  trade  no  delivery  (4)  8  M.  &  W.  821. 

voald  be  due  on  the  contract  until  the  (5)  2  B.  &  Ad.  882. 

Ut  of  ApriU  (6)  Law  Bep.  9  C.  P.  588. 

(7)  5  BiDg.  N.  C.  899. 

C  2  2 
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1874  iracti  the  qaestion  here  is,  whether  the  facts  do  not  shew  that 
MoBOAK  npon  the  insolyency  the  parties  intended  to  rescind  the  contract* 
Bias.  ^^^  ^^^  ^^^  ^^  claim  was  ever  made  by  the  plaintiffs  or  by  the 
receivery  and  that  the  contract,  thongh  mentioned  at  the  meeting 
of  creditors,  was  never  introduced  into  the  statement  of  affairs,  is 
enongh  to  shew  that  the  plaintiffs  did  not  intend  to  go  on  with  the 
contract  in  April.  If  the  plaintiffi  upon  their  insolyency  intended 
to  go  on  with  the  contract,  they  ought  to  have  intimated  to  the 
defendants  that  they  should  be  prepared  to  do  so,  and  to  pay  cash 
for  the  iron.  As  they  did  not  do  so,  the  defendants  might  reason- 
ably presume  that  they  could  not  and  did  not  intend  to  proceed 
with  the  contract.  The  question,  according  to  the  effect  of  the 
authorities  in  such  a  case,  is  whether  the  purchaser  has  by  his 
conduct  given  the  vendor  reasonable  grounds  for  supposing  that 
he  intended  to  abandon  the  contract.  If  so,  the  vendor  is  en- 
titled to  rescind.  JEx  parte  Chalmers  (1)  is  a  strong  authority  in 
the  defendants*  favour. 

Bowdeswett^  Q.O.^  in  reply.  The  facts  do  not  amount  to  evidence 
of  a  rescission.  The  notice  of  insolvency  given  by  the  plaintiffs 
only  applied  to  inability  to  meet  present  debts :  it  was  no  declara- 
tion of  inability  to  carry  on  business  in  future.  The  very  object 
of  an  arrangement  by  composition  is  that  the  business  should  be 
carried  on.  The  fEtct  that  the  receiver  made  no  claim  under  the 
contract  is  immaterial ;  he  was  not  to  be  a  trustee  in  bankruptcy ; 
no  property  vested  in  him.  He  is  only  to  exercise  some  super- 
vision over  the  estate  in  the  interests  of  the  creditors.  The  non« 
introduction  of  the  contract  into  the  statement  exhibited  at  the 
meeting  proves  nothing ;  that  is  merely  a  statement  of  assets.  If 
the  defendants  had  offered  delivery  on  the  18th  of  May,  and  the 
plaintiffs  had  refused  it,  what  defence  could  the  plaintiffs  have 
had  to  an  action  for  such  refusal  ? 

LoBD  CoLEBiDGE,  C.J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  defendants.  Assuming  that  what  was  stated  in 
the  course  of  the  argument  as  to  the  usage  of  the  iron  trade  was 
correct,  and  that  the  first  monthly  delivery  under  the  contract 
would  not  be  due  until  the  1st  of  April,  it  is  clear  that  on  that 

(1)  Law  Rep.  8  Ch.  289. 
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date  one  instalment  became  dae.  No  demand  was  made  for  the  1874 
deliyerj  of  any  iron,  and  none  was  delivered ;  but  it  is  found  by  '  Mobgan 
the  case  that  up  to  that  time  the  custom  of  the  defendants  in  ^^ 
their  dealings  with  the  plainti£b  had  been  to  deliver  iron  under 
such  contracts  without  any  further  demand.  On  the  1st  of  April, 
therefore,  one  delivery  became  due  from  the  defendants,  and  the 
plainti£b  became  liable  to  accept  and  pay  for  the  iron  if  delivered. 
Xow  it  is  clear  upon  the  authorities  that  mere  non-delivery  of  one 
or  even  two  instalments  of  the  iron,  on  the  one  side,  and  non- 
payment of  the  price  of  such  instalment  or  instalments,  on  the 
other,  would  not  per  se  amount  to  a  rescission  of  the  contract  in 
the  absence  of  any  question  of  insolvency,  or  other  evidence 
pointing  towards  resciBsion.  Either  party  might  afterwards  have 
nevertheless  insisted  on  fulfilment  of  the  contract.  But,  in  this 
case,  insolvency  supervened  on  the  12th  of  March.  It  is  neces- 
sary, therefore,  to  consider  what  effect  the  insolvency  and  other 
circumstances  connected  with  it  had  upon  the  contract  in  this 
ease.  It  was  not  disputed  that  upon  the  occurrence  of  insolvency 
the  vendor  would  not  be  bound  to  deliver  to  the  insolvent 
purchaser  an  instalment  of  the  iron  becomi^  due  without  a 
tender  of  the  price.  Now,  on  the  1st  of  April  the  state  of 
things  was  this:  the  plaintiffs  had  become  insolvent;  and  one 
instalment  of  the  iron  being  due,  neither  the  plaintiffs  nor  any 
persons  representing  them  had  demanded  or  tendered  payment 
for  such  instalment,  nor  had  the  defendants  offered  to  deliver 
any  iron,  or  asked  for  payment.  That  being  the  state  of  things, 
on  the  5th  of  April  the  meeting  of  creditors  took  place,  by 
which  a  resolution  to  accept  a  composition  of  5a.  in  the  pound 
was  passed.  At  that  meeting'  a  statement,  not  of  assets  merely, 
but  of  affairs,  was  laid  before  the  creditors,  in  which  state- 
ment no  mention  whatever  was  made  of  this  contract,  nor  any 
claim  put  forward  in  respect  of  it  The  omission  of  all  refer- 
ence to  it  must  moreover  be  taken  to  have  been  intentional,  not 
through  inadvertence  or  ignorance,  for  it  is  expressly  stated  in  the 
case  that  the  existence  of  the  contract  was  mentioned  at  the  meet- 
ing, and  was  known  to  those  present  at  it.  On  the  1st  of  May,  at 
which  date  three  new  partners  joined  the  plaintiffs*  firm,  another 
instalment  of  the  iron  became  due,  if  the  contract  were  still  in 
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1874       existence.    There  was  not,  however,  any  demand  or  claim  in 
MoBOAN     respect  of  it  on  either  side.     On  the  13th  of  May,  the  plaintiffs 

3]^  daim  the  performance  of  the  contract  to  its  conclusion,  tendering 
cash  on  receipt  of  invoice.  It  may  be  observed  that  the  terms  of 
their  claim  were  not  in  accordance  with  what  in  any  point  of 
view  they  were  entitled  to,  bat  their  claiming  too  much  oonld  not 
deprive  them  of  that  to  which  they  were  really  entitled. 

The  question  that  is  raised  for  our  consideration  is,  whether,  on 
the  13th  of  May,  there  had  been  a  rescission  of  the  contiact. 
Bescission  mnst  be  by  both  parties ;  either  both  must  have  intended 
to  rescind,  or  one  mnst  have  so  acted  as  to  justify  the  other  in 
thinking  that  he  intended  to  rescind.  It  is  clear  that  the  omission 
to  perform  certain  acts  incumbent  upon  a  party  to  a  contract  may 
justify  the  other  party  in  coming  to  the  conclusion  that,  in  point  of 
fact,  the  party  guilty  of  the  omission  intends  to  abandon  the  con- 
tract, and  is  himself  treating  it  as  abandoned,  and  rescinding  it. 

Non-payment  for  one  or  two  instalments  of  the  iron  would  not 
be  per  se  conduct  justifying  the  conclusion  on  the  vendor's  part 
that  the  purchaser  intended  to  abandon  the  contract.  There  might, 
however,  be  additional  circumstances  in  connection  with  which 
such  non-payment  would  be  sufficient  to  justify  such  a  conclusion 
on  the  vendor's  part.  Here  the  purchaser  was  insolvent.  It 
would  be,  it  appears  to  me,  in  accordance  with  what  I  have  before 
said  as  to  the  law  on  this  subject^  the  duty  of  the  insolvent 
purchaser,  if  he  meant  to  insist  on  the  contract^  to  claim  delivery 
of  the  instalments  from  time  to  time  as  they  became  due,  and  to 
offer  cash  in  payment  for  them.  This  the  plaintifb  did  not  do, 
and  between  the  81st  of  March  and  the  2nd  of  May,  there  is 
nothing  to  shew  that  they  had  any  means  of  so  doing.  It  is  not 
until  the  13th  of  May — three  new  partners  having  then  come  into 
the  firm,  and  the  contract  having  become  very  valuable  by  reason 
of  the  rise  in  the  market — ^that  the  plaintiffs  found  themselves  in 
a  condition  to  offer  cash,  and  then  came  forward  to  claim  the 
benefit  of  the  contract  In  the  meantime,  they  took  no  steps 
whatever  to  inform  the  defendants  that  they  meant  to  stand  by  the 
contract ;  it  was  not  included  in  the  statement  of  affairs  made  to 
the  creditors,  and  no  claim  whatever  was  made  in  respect  of  it. 
The  circumstances  of  this  case  appear  to  me  to  come  within  the 
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•aathority  of  Ex  parte  Chalmers.  (I)  Here  the  plaintiffs  did  not  1874 
take  any  of  the  steps  suggested  by  Hellish,  J.,  in  his  judgment  Mobgan 
^(p.  294)  in  that  case  as  proper  to  be  taken  if  the  contract  is  to  be  q^^ 
insisted  on  after  the  insolvency  of  the  purchasers.  To  use  the 
words  of  that  learned  judge,  in  summing  tip  the  result  of  the 
decision,  they  practically  gave  notice  to  their  creditors  and  those 
with  whom  they  had  contracted  that  they  did  not  mean  to  pay 
any  of  their  debts  or  perform  any  of  their  contracts.  So  far  as 
to  the  purchasers,  but,  assuming  that  they  must  be  taken  to 
have  abandoned  the  contract,  the  question  remains  whether 
the  vendors  had  also  done  so.  On  two  dates,  when  in  the 
ordinary  course  of  things  they  would  have  delivered  without  de- 
mand, they  make  no  delivery ;  they  do  nothing  whatever,  after 
the  notice  of  insolvency,  to  shew  that  they  intend  to  stand  by  the 
•contract,  and  directly  they  are  informed  by  the  plaintiffs  that 
they  intend  to  hold  them  to  the  bargain,  they  write  and  say  that 
it  is  at  an  end.  To  sum  up,  therefore,  we  have  in  this  case  the 
fact  of  insolvency,  coupled  with  the  fact  that  upon  such  insol- 
vency the  insolvents  take  none  of  the  steps  essential  to  indicate 
that  they  meant  to  stand  by  the  contract.  That  is  evidence  from 
which  it  may  fairly  be  found  that  the  other  party  to  the  contract 
had  a  right  to  conclude  that  the  insolvents  had  abandoned  it,  and, 
if  they  did  so  conclude,  to  abandon  it  themselves,  and  there  is  also 
amply  sufficient  evidence  that  the  vendors  did  so  abandon  it.  In 
•coming  to  the  conclusion  at  which  we  have  arrived,  I  think  we 
are  well  within  the  authorities  on  this  subject.  These  are  all  dis* 
cussed  in  the  cases  of  Freeth  v.  Bwrr  (2)  and  Bloomer  w  Bertir 
Mein  (3),  the  circumstances  of  which  were  analogous  to  those  of 
the  present  case. 

Keahko,  J.  I  also  am  of  opinion  that  our  judgment  should 
be  for  the  defendants.  In  February,  1872,  there  was  clearly  a 
contract  between  these  parties  for  the  delivery  of  iron,  which 
must  have  existed  until  put  an  end  to  by  operation  of  law  or  by 
<x>n8ent  of  the  parties.  Now,  in  my  opinion,  nothing  occurred 
which  by  mere  act  and  operation  of  law  amounted  to  a  dissolution 

(1)  Law  Bep.  8  Ch.  289.  (2)  Law  Bep.  9  C.  B.  208. 

(3)  Law  Bep.  9  C.  P.  58a 
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1874  of  this  contract  I^either  the  insolvency  of  the  purchasers  nor 
MoBGAx  a^y  other  of  the  circumstances  of  the  case  would  have  that  effect. 
Bajs  '^^  ^^y  question,  therefore,  is  whethel^  the  facts  stated  in  the 
case  shew  that  after  the  making  of  the  contract  the  parties 
agreed  to  abandon  it  It  seems  to  me  that  they  do.  The  assent 
of  both  parties  is  necessary  to  the  rescission  of  the  contract* 
First,  then,  as  to  the  question  whether  the  purchaser  had  aban- 
doned the  contract.  Assuming  that  the  first  delivery  of  iron  was 
not  due  until  the  1st  of  April,  we  find  that  in  the  meanwhile,  so 
early  as  the  14th  of  March,  the  plaintiffs  discovered  that  thej 
were  in  a  state  of  insolvency,  having  been  so,  in  fact,  since  the- 
making  of  the  contract,  and  communicated  that  state  of  things  ta 
the  defendants.  It  is  true  that  the  plaintiffs  were  indebted  at 
that  time  to  the  defendants  on  former  transactions,  and  it  was 
probably  intended  that  the  announcement  of  insolvency  should 
refer  to  such  debt,  but  in  my  opinion  it  was  an  announcement 
which  the  defendants  had  a  right  to  consider  as  applicable  to  the 
*  state  of  all  transactions  between  the  parties  in  general.  On  the- 
5th  of  April  a  meeting  of  creditors  took  place,  and  in  the  mean- 
while a  person  was  appointed  to  manage  the  plaintiffs'  affairs  and 
collect  the  assets.  Mr.  Dowdeswell  would  have  us  lay  no  stress 
on  the  fact  of  this  person's  taking  no  steps  with  reference  to  this 
contract  as  a  circumstance  on  which  nothing  turns,  because  his 
o£Scial  position  did  not  call  on  him  to  do  so.  I  cannot  assent  to 
that  view.  It  seems  to  me  that  it  was  his  business  generally  to 
manage  the  aflhirs  of  the  plaintifb.  Again,  I  cannot  assent  to  the 
strictness  with  which  Mr.  Dowdeswell  sought  to  confine  the  duty 
of  the  plaintiffs  with  respect  to  their  statement  to  the  creditors 
to  making  a  mere  statement  of  assets  in  a  sense  which  would 
exclude  this  contract  If  they  considered  this  contract  as  a  bene- 
ficial  and  valuable  contract  and  intended  to  insist  on  it  in  future^ 
they  were  bound,  in  my  opinion,  to  introduce  it  into  their  state- 
ment of  affairs.  The  fact  of  its  existence  would  be  a  material 
element  for  the  creditors  to  consider  with  reference  to  the  amount 
of  the  composition  to  be  paid.  The  tact  of  its  not  being  intro- 
duced into  the  statement  of  affairs  seems  to  me  most  material, 
and  leaves  no  doubt  on  my  mind  that  the  plaintiffs  did  not  at 
that  time  contemplate  going  on  with  the  contract    Afterwards 
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new  partners  joined  the  firm^  and  the  market  haying  risen  very 1874 

oonsiderablyy  and  being  likely  still  further  to  rise,  the  plaintiffs  Moboak 
claimed  delivery  of  the  whole  200  tons.  It  seems  to  me  that  the  Baih. 
evidence  is  amply  sa£Scient  to  lead  to  the  conclnsion  that  the 
plaintiflh  had  intended  to  abandon  the  contract  Then,  as  it  is 
not  sufficient  that  the  plaintiffs  shonld  have  abandoned  the  con- 
tract, bat  the  defendants  mnst  have  assented  to  such  abandon- 
ment, what  is  the  evidence  as  to  the  defendants'  condnct?  I 
think  there  is  also  qnite  sufficient  evidence  of  their  intention  to 
abandon  the  contract.  Two  deliveries  were  due:  one  on  the 
Ist  of  April,  another  on  the  Ist  of  May,  and  the  defendants  having 
been  informed  of  the  plaintiffs'  insolvency,  did  not  deliver,  and 
when  the  delivery  was  claimed  on  the  18th  of  May  they  immedi-^ 
ately  repudiated  all  farther  liability.  I  do  not  think  that  the 
proper  construction  of  their  letter  is  that  they  then  for  the  first 
time  repudiated  the  contract,  but  as  an  announcement  of  the 
fiuA  that  they  had  abandoned  it  at  the  time  when  they  first  knew 
that  the  plaintiffs  could  not  perform  it. 

Bbett,  J.  The  contract  was  for  delivery  of  iron  in  monthly 
quantities,  the  first  delivery  being  due  on  the  1st  of  April, 
according  to  the  usage  of  trade,  which,  it  was  not  disputed,  was  to 
be  incorporated  in  the  contract.  The  price  of  each  delivery  was 
to  be  paid  in  cash  or  by  bill  at  four  months.  If  there  had  been 
no  insolvency,  the  defendants  could  not  have  resisted  making  a 
delivery  in  May  on  the  ground  that  the  plaintiffs  had  not  insisted 
on  any  delivery  in  April,  and  would  not  have  been  ready  to  take 
delivery  or  pay  the  price  of  the  iron  if  the  defendants  had  insisted 
on  delivering.  That  was  decided  in  Freeth  v.  Burr.  (1)  Un- 
less, therefore,  the  insolvency  or  some  other  circumstance  has 
absolved  the  defendants  from  their  liability  to  make  deliveries 
after  April,  this  action  is  maintainable.  But  after  the  making  of 
the  contract  the  plaintiffs  were  as  a  &ct  insolvent,  and,  moreover, 
they  gave  the  defendants  notice  of  the  insolvency,  which  I  take 
to  be  the  governing  fact  in  this  case  If  the  contract  had  formed 
the  purchaser's  only  outstanding  liability,  the  effect  of  such  a  notice, 
without  more,  would  have  been,  as  it  seems  to  me,  to  tell  the 

(1)  Law  Rep.  9  G.  P.  206. 


26  OOUBT  OF  COMMON  PLEAS.  [L.  B. 

1874  vendor  that  he  could  not  pay  for  the  goods  in  accordance  with  the 
"mobqan  contract*  In  this  case  the  plaintiffs  petitioned  the  Court  of  Bank- 
bIxs  I'^ptcjy  and  so  gave  notice  to  all  their  creditors  that  they  were 
insolvent.  Now,  whatever  may  have  been  thought  at  one  time  on 
this  subject^  it  appears  to  be  the  law  that  mere  insolvency  does 
not  per  se  put  an  end  to  the  contract.  But  the  plaintiffs  had 
become  insolvent,  and  had  informed  the  defendants  of  the  tact  I 
think  the  effect  of  the  judgment  of  Hellish,  L.J.,  in  the  case  of 
Ex  parte  Chalmers  (2),  is  not  that  insolvency  puts  an  end  to  the 
contract,  or  alters  it,  but  that  when  one  contracting  party  gives 
notice  to  the  other  that  he  is  insolvent,  and  does  nothing  more, 
the  other  party  has  a  right  to  assume  that  he  intends  to  abandon 
the  contract.  The  Lord  Justice  says,  '^  If  an  insolvent  has  any 
such  beneficial  contracts,  it  is  his  duty  to  inform  his  creditors  or 
the  court  of  bankruptcy,  if  the  case  be  within  its  jurisdiction,  of 
the  fact,  and  he  can  then  apply  to  have  a  sufficient  part  of  his 
assets  applied  for  the  completion  of  the  contracts ;  and  if  the  con- 
tracts were  beneficial,  this  would  no  doubt  be  allowed  by  his 
creditors  or  by  the  Court.  If  this  were  done,  and  due  notice  were 
given  to  the  creditor,  I  entertain  no  doubt  he  would  be  bound  to 
complete  the  contract  on  his  part,  and  would  not  be  allowed  to 
take  advantage  of  the  insolvency  of  the  other  party  to  put  an  end 
to  the  contract.  But  when  the  insolvent  or  his  trustee  does 
nothing  of  the  kind,  he  practically  gives  notice  to  hifiT  creditors 
and  to  those  with  whom  he  has  contracted  that  he  does  not  mean 
to  pay  any  of  his  debts  or  perform  any  of  his  contracts."  The 
meaning  of  this  seems  to  be  that  when  the  fact  of  insolvency  is 
communicated  to  the  vendor,  a  duty  arises  on  the  part  of  the 
insolvent  to  negative  the  presumption,  that  the  vendor  would  be 
otherwise  entitled  to  draw,  that  the  insolvent  intends  to  abandon 
the  contract. 

It  will  not,  however,  be  sufficient  to  put  an  end  to  the  contract, 
that  the  insolvent  should  intend  to  abandon  it ;  the  vendor  must 
assent  to  its  being  put  an  end  to.  It  is,  as  a  matter  of  practice,  most 
unlikely  that  the  vendor  would  insist  upon  the  contract  con- 
tinuing in  force.  In  the  case  of  a  contract  by  which  credit  is  to 
be  given,  as  in  this  case,  if  the  vendor,  notwithstanding  the  pur- 

(1)  Law  Rep.  8  Ch.  289. 
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chaser's  insolyencyy  chooses  to  insist  on  the  continuance  of  the       1S74 
oontracty  and  on  making  deliveries  under  it,  he  must  deliver,  it     juloboax 
iqppears  to  me,  on  the  terms  of  the  contract,  i.  e.  on  credit.    If  the       ^^ 
purchaser  insists  on  delivery,  the  vendor  may  refuse  to  deliver 
except  on  payment  in  cash.    But  if  the  vendor  insists  on  delivery, 
the  purchaser  not  wishing  to  go  on  with  the  contract,  I  take  it 
the  vendor  can  only  insist  on  delivering  in  accordance  with  the 
contract,  i.  a  he  must  give  credit  to  an  insolvent  party. 

It  is  pretty  certain,  in  such  a  case,  that  the  vendor  would 
abandon  the  contract  after  the  declaration  of  insolvency.  Very 
little  evidence  would  therefore,  I  think,  be  sufficient  from  which 
to  infer  an  abandonment  of  the  contract  by  the  vendor. 

What,  in  this  case,  is  the  conduct  of  the  parties  upon  the  in- 
solvency of  the  plainti£b?  A  meeting  of  the  creditors  is  called  at 
a  time  when  a  delivery  might  have  been  demanded  under  the 
contract.  If  it  had  been  thought  that  the  contract  was  a  beneficial 
contract,  and  one  which  it  would  be  for  the  advantage  of  the 
estate  to  carry  out,  why,  when  the  plaintifis*  afiairs  were  being 
arranged,  was  not  a  delivery  demanded  on  payment  of  the  price  ? 
If  it  was  intended  to  insist  on  the  contract,  it  ought  to  have  been 
put  before  the  creditors,  that  they  might  consider  whether,  if  it 
were  carried  out,  a  larger  composition  might  not  be  ultimately 
obtainable.  Nothing  of  the  kind  is  done,  and  a  statement  of 
affairs  is  made  which  contains  no  allusion  whatever  to  the  con- 
tract. That,  to  my  mind,  is  strong  evidence  that  the  plaintifi^ 
had  no  idea  of  holding  to  the  contract  After  the  meeting,  neither 
the  plaintiffi  nor  the  receiver  ever  made  any  demand  of  delivery. 
The  plaintiffs  left  the  matter  to  rest  entirely  on  the  mere  state- 
ment to  the  defendants  that  they  were  insolvent,  and  it  was  not 
until  the  13th  of  May  that  they  took  any  step  whatever  with 
respect  to  the  contract.  It  seems  to  me  that  these  facts  point 
most  strongly  to  the  conclusion  that  the  contract  was  abandoned 
by  the  plaintiffs,  and  that  the  demand  of  the  13th  of  May  was  a 
mere  afterthought. 

Abandonment  by  the  plaintiffs  would  not,  however,  be  sufficient 
by  itself  to  rescind  the  contract.  There  must  be  some  evidence  of 
mutual  rescission.    It  is  necessary  that  the  defendants  should  have 
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1874  made  up  their  minds  to  rescind  before  the  demand  of  the  13th  of 
Morgan  ~  ^^7  ^^  made  upon  them.  They  would  have  a  right  to  rescind 
Bain  ^^  ^^^  plainti£Ed  had  rescinded,  or  if,  the  plaintifis  having  so  behaved 
themselves  as  to  give  them  reasonable  grounds  to  conclude  that 
the  plaintifEs  had  abandoned  the  contract,  they  did  so  conclude. 
I  think  the  declaration  of  insolvency,  unaccompanied  by  any  sub- 
sequent intimation  of  any  intention  to  enforce  the  contract,  did 
give  the  defendants  such  reasonable  grounds ;  and  if  they  acted 
upon  them,  and  themselves  came  to  the  conclusion  to  rescind  the 
contract,  it  would  be  rescinded*  As  I  before  said,  I  think  the 
smallest  e?idence  would  be  sufBcient  of  their  having  done  so,  and 
I  think  it  is  supplied  by  the  iiEUst  that  they  did  nothing  to  shew 
that  they  wished  to  go  on  with  the  contract,  and  broke  from  what 
is  stated  to  have  been  their  ordinary  course  of  trade,  viz.  by  not 
delivering  as  usual,  without  any  demand  for  delivery. 

It  was  argued  by  Mr.  Dowdeswell  that  if  on  the  13th  of  Hay 
the  defendants  had  sued  the  plaintiffs  for  non-acceptance  of  iron 
tendered  to  them  under  the  contract,  they  would  have  had  no 
defence.  It  appears  to  me  that  in  that  case  precisely  the  same 
question  as  that  which  we  have  decided  would  have  arisen,  and  in 
my  opinion  the  conclusion  would  have  been  the  same. 

For  these  reasons  I  think  our  judgment  should  be  for  the 
defendants. 

Denman,  J.,  concurred. 

JudgmenifcT  the  defendantdL 

Attorneys  for  plaintiffs :  Day  &.  Haasard. 
Attorneys  for  defendants :  Edder  dt  Roberts, 
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FLITTERS  V.  ALLFREY.  1874 

EsUppd — Judgment  <f  an  Inferwr  Court  of  Competent  Jurtsdktum — County       ^ov»^' 
Court — Coats— Certificate  under  30  <fe  31  Vict,  c.  142, 8, 6,  not  affected  by  the 
Provision  in  19  <fc  20  Vict  c.  108,  «.  39. 

A,  occupied  a  cottage  under  R,  who,  on  the  14th  of  March,  1873,  proceeded 
against  him  before  magistrates,  under  statute  1  &  2  Vict.  c.  74,  for  not  quitting 
on  a  week's  notice,  and  obtained  a  warrant  or  order  for  his  eviction,  and  turned 
out  hizn«  his  family,  and  furniture  on  the  2l8t  of  April. 

B.  then  sued  A.  in  the  Reading  county  court  for  298.  alleged  to  bo  due  for 
twenty-nine  weeks'  "  rent  of  a  cottage,"  at  Is.  per  week ;  and  in  support  of  his 
claim  he  pat  in  an  agreement  signed  by  his  agent,  and  purporting  to  be  "  marked  " 
by  A.  A.  swore  that  his  tenancy  was  a  yearly  and  not  a  weekly  tenancy,  that 
the  agreement  produced  was  fraudulent,  and  that  the  mark  purporting  to  be  his 
was  not  put  thereto  by  him  or  by  his  authority.  The  judge  gave  judgment  for 
A., — affirming  the  tenancy  to  be  yearly. 

In  August,  1873,  A.  took  out  a  summons  in  the  county  court  against  B.,  to 
recover  damages  for  the  eviction,  and  for  injury  to  his  goods.  The  proceedings 
on  the  summons  were  stayed  by  B.,  by  giving  a  notice  and  making  a  deposit 
with  the  registrar  of  the  court,  under  19  &  20  Vict.  c.  108,  s.  39. 

A«  then  brought  his  action  in  this  Court.  The  pleadings  raised  the  question 
of  fact  whether  the  tenancy  was  a  yearly  or  a  weekly  tenancy ;  and  there  was 
also  a  replication  setting  up  the  judgment  of  the  county  court  by  way  of  estoppel ; 
and  at  the  trial  the  jury  found,  upon  the  evidence  before  them,  that  the  tenancy 
was  weeMy,  The  judge,  hojrever,  ruled  that  the  judgment  of  th^  county  court 
(on  proof  that  the  matter  tried  in  that  court  was  the  same  as  that  in  issue  in  this 
Court)  was  a  conclusive  estoppel  against  the  defendant ;  and  thereupon  he  directed 
a  verdict  to  be  entered  for  the  plaintiff  (the  damages  being  assessed  by  the  jury  at 
51),  reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  be  was  not  oonduded  by  the  trial  and  judgment 
in  the  county  court : — 

Hdd^ — upon  the  argument  of  the  rule  and  of  a  demurrer  to  a  rejoinder  of  nul  tiel 
record, — that  the  judgment  of  the  county  court,  being  a  court  of  competent  juris- 
diction, was  conclusive  as  an  estoppel. 

At  the  trial  the  judge  declined  to  certify,  under  30  &  31  Vict  c.  142,  s.  5, 
that  '*  there  was  sufficient  reason  for  bringing  the  action  in  the  superior 
Court:"— 

Hdd^  that  he  was  justi6ed  in  so  doing,  notwithstanding  that  the  plaintiff  was 
pfevented  from  suing  in  the  county  court  by  the  defendant's  availing  himself  of 
19  &  20  Yict  c  108,  s.  39 : 

Ileldj  also,  that  that  provision  does  not  affect  the  discretion  of  the  judge  as  to 
certifying  under  30  &  31  Ylct.  c.  142,  s.  5. 


This  was  an  action  for  breaking  and  entering  the  dwelling-house 
and  premises  of  the  plaintifiv  sitoate  at  Wakefield,  in  the  parish  of 
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1874  Stratford  Mortimer,  in  the  county  of  Berks,  and  seizing  and  carry- 
Flitctbs~  i^g  away  the  plaintifiTs  furniture  and  effects,  &e.,  and  evicting  the 
A.,™™^     plaintiff  and  his  wife  and  children.    Claim,  100/. 

Pleas:  1.  Not  guilty;  2.  Leave  and  licence;  3.  That  the 
dwelling-house  and  premises  were  not  the  plaintiff's,  as  alleged  ; 

4.  That  the  goods  were  not  the  plaintiff's  goods,  as  alleged ; 

5.  That  the  dwelling-house  and  premises  in  the  declaration  men- 
tioned was  the  dwelling-house  and  freehold  of  the  defendant, 
wherefore  the  defendant  broke  and  entered,  &c.,  and  removed  the 
plaintiff  and  his  family,  &c. 

Sixth  plea :  That,  before  the  committing  of  the  trespasses  alleged 
in  the  declaration,  and  from  thence  until  and  at  the  time  of  the 
giving  of  the  notice  to  quit  thereinafter  mentioned,  the  plaintiff  held 
the  dwelling-house  and  premises  as  tenant  thereof  to  the  defendant 
£rom  week  to  week,  at  a  certain  rent  less  than  20Z.  a  year,  to  wit^  la. 
a  week,  and  upon  which  no  fine  was  reserved  or  made  payable,  the 
tenancy  being  determinable  by  either  party  by  a  week's  notice ;  that 
the  defendant  gave  the  plaintiff  a  week's  notice  to  quit ;  that  the 
plaintiff  refused  to  go  out,  whereupon  the  defendant  took  proceed- 
ings under  statute  1  &  2  Vict*  c.  74,  and  on  the  2l8t  of  April, 
1873,  under  a  warrant  of  two  magistrates  of  the  division,  caused 
the  plaintiff  to  be  evicted  from  the  premises,  and  his  goods  to  be 
put  out ;  and  that  the  trespasses  in  the  declaration  mentioned 
were  the  entries,  expulsion,  ejection,  and  removal  of  the  plaintiff 
and  his  family  and  goods  in  pursuance  of  the  said  warrant  as 
thereinbefore  stated,  and  not  otherwise. 

The  plaintiff  joined  and  took  issue  upon  the  pleas  respectively. 

2.  For  a  further  replication  to  the  fifth  plea, — ^that  long  before 
the  said  time  when  &c.,  and  whilst  the  defendant  was  so  possessed 
of  the  dwelling-house  and  premises  in  which  &c.,  he,  the  defend- 
ant, demised  the  dwelling-house  and  premises  in  which  &c.  to  the 
plaintiff  for  a  certain  term  at  a  certain  rent,  and  the  plaintiff 
accepted  the  said  demise,  and  under  and  by  virtue  thereof  entered 
into  the  said  dwelling-house  and  premises  in  which  &c.,  and 
became  and  was  possessed  thereof,  and  continued  so  possessed 
thereof  until  the  defendant  afterwards,  and  during  the  continuance 
of  the  said  demise,  to  wit,  at  the  said  time  when  &c.,  of  his  own 
wrong  broke  into  and  entered  the  said  dwelling-house  and  pre- 
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mises,  and  committed  the  trespasses  in  manner  and  form  as  in  the       1S74 
declaration  complained  of.  Vuttmbb 

3.  Third  replication  to  the  third  plea, — that  the  defendant  ought 
not  to  be  permitted  to  plead  the  said  plea,  because  the  plaintiff 
said  that,  after  the  said  time  when  &o.^  and  before  the  commence- 
ment of  this  suit,  the  now  defendant  brought  his  suit  by  plaint  in 
dae  form  of  law  in  the  county  court  of  Berkshire,  holden  at 
Beading,  then  being  a  county  court  duly  constituted  and  holden 
under  the  statutes  relating  to^  county  courts,  and  then  haying 
full  jurisdiction  to  receiye  the  said  plaint  and  to  hear  and  deter- 
mine the  matters  therein  complained  of,  and  thereinafter  in  that 
plea  mentioned,  against  the  now  plaintiff,  then  dwelling  and 
residing  within  the  jurisdiction  of  the  said  county  court,  to  recoYcr 
from  the  now  plaintiff  the  sum  of  1/.  9^.,  for  rent  alleged  to  be 
due  from  the  now  plaintiff  to  the  now  defendant  for  the  said 
dwelling-house  and  premises  in  which  &a,  situate  within  the  juris- 
diction of  the  said  county  court,  from  the  27th  of  September,  1872, 
to  the  21st  of  April,  1873,  being  twenty-nine  weeks,  at  Is.  per 
week ;  and  all  lawful  proceedings  were  thereupon  had  and  taken, 
and  the  said  plaint  came  on  to  be  and  was  duly  tried  in  the  said 
county  court  before  the  judge  thereof,  then  haying  full  jurisdiction 
to  try  the  same ;  and  upon  such  trial  the  question  to  be  tried  and 
determined  became  and  was  whether  the  now  plaintiff  had  been 
and  was  a  tenant  of  the  now  defendant  of  the  said  dwelling-house 
and  premises  in  which  &c.  from  week  to  week  during  the  said 
period  of  twenty-nine  weeks  and  up  to  the  said  period  when  &c., 
to  wit,  the  said  2l8t  of  April,  1873,  or  any  part  thereof,  and  there* 
fore  indebted  to  the  now  defendant,  or  whether  during  and  at  such 
times  as  last  aforesaid  the  plaintiff  was  such  tenant  for  a  longer 
term  than  from  week  to  week,  to  wit»  from  year  to  year,  and  which 
last-mentioned  tenancy  had  not  ended  or  been  determined  except 
by  the  trespasses  in  the  declaration  mentioned,  and  therefore  the 
now  plaintiff  would  not  be  indebted  to  the  now  defendant ;  and 
thereupon,  after  hearing  the  eyidence  of  the  witnesses  produced 
by  the  respectiye  parties  on  oath,  it  was  adjudged  and  determined 
by  the  said  judge  of  the  said  county  court  that  the  now  plaintiff 
had  not  been  and  was  not  tenant  to  the  now  defendant  from  week  to 
week  of  the  said  dwelling-house  and  premises  in  which  &c.  during 
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1874  and  at  the  times  aforesaid,  or  any  part  or  parts  thereof,  and  that 
FuTTEBs  the  now  plaintiff  had  been  and  was  at  the  aforesaid  time  snch  te- 
AixntET.  ^^^^  ^0^  ^  longer  time  than  from  week  to  week,  to  wit,  from  year 
to  year,  and  that  the  said  sum  of  29d.  was  not  nor  was  any  part 
thereof  due  from  the  now  plaintiff  to  the  now  defendant  as  claimed 
in  and  by  the  said  plaint ;  and  thereupon  the  said  judge  of  the 
said  county  court  gave  judgment  for  the  now  plaintiff  upon  the 
said  plaint,  and  that  the  now  defendant  take  nothing  by  his  said 
plaint ;  and  the  said  judgment  for  the  now  plaintiff  was  thereupon 
and  before  this  suit  duly  entered  of  record  in  the  proper  book  of 
the  said  county  court,  according  to  law ;  and  the  said  judgment 
still  remains  in  force  and  unreversed ;  verification  and  prayer  of 
judgment  if  the  now  defendant  ought  to  be  admitted,  against  the 
said  judgment  of  the  said  county  court,  to  plead  the  plea  therein 
pleaded  to. 

4,  5.  The  fourth  and  fifth  were  similar  replications  to  the  fifth 
and  sixth  pleas  respectively. 

6.  Sixth  replication  to  the  sixth  plea, — that  the  defendant  had 
not,  at  the  time  of  granting  the  warrant  in  the  plea  alleged,  lawful 
right  to  the  possession  of  the  said  premises  according  to  the  true 
intent  and  meaning  of  the  statute  in  the  sixth  plea  referred  to. 

Bejoinders, — 1.  The  defendant  took  and  joined  issue  upon  all 
the  replications. 

2.  As  to  the  second  replication  to  the  fifth  plea,  the  defendant 
rejoined  that,  although  the  dwelling-house  and  premises  had  been 
demised  by  the  defendant  to  the  plaintiff  as  in  the  replica- 
tion mentioned,  yet  that  at  the  ^  time  when  &c.  the  said  demise 
had  been  determined  by  due  notice  before  then  given  to  the 
plaintiff. 

3.  As  to  so  much  of  the  third,  fourth,  and  fifth  replications  to 
the  third,  fifth,  and  sixth  pleas  as  averred  the  adjudication  and 
determination  by  the  judge  of  the  county  court  of  certain  alleged 
material  questions  and  matters  in  the  said  replications  mentioned, 
and  the  entry  of  record  of  the  said  judgment,  the  defendant  said 
that  there  is  not  any  record  of  the  said  supposed  adjudication, 
and  adjudgment  of  the  said  questions  and  matters  remaining  in 
the  said  court. 

Demurrer  to  the  third,  fourth,  and  fifth  replications  to  the 
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third,  fifth,  and  sixth  plects,  on  the  ground  ''  that  the  said  repli-        1874 
cations  and  each  of  them  are  and  is  consistent  with  the  pleas  "  Yi^maa 
which  traverse  the  plaintiff's  possession,  and  that  the  said  repli- 
cations do  not  shew  a  matter  of  estoppel  by  record. 

Surrejoinder,  joining  issue  upon  the  second  and  third  rejoinders, 
and  joinder  in  demurrer. 

The  cause  was  tried  before  Lord  Coleridge,  C.J.,  at  the  last 
spring  assizes  for  Berks.  The  plaintiff,  an  agricultural  labourer, 
occupied  a  cottage  under  the  defendant  at  Chatfield  Mortimer,  in 
the  county  of  Berks,  whence  he  was  evicted  on  the  21st  of  April, 
1873,  by  virtue  of  a  warrant  issued  by  two  justices  under  the 
statute  1  &  2  Vict.  c.  74,  as  stated  in  the  sixth  plea. 

The  contention  on  the  part  of  the  plaintiff  was,  that  he  had 
held  the  cottage  from  which  he  alleged  that  he  had  been  unlaw- 
fully evicted,  as  tenant  from  .year  to  year  at  a  rent  of  21 12^., 
payable  yearly.  On  the  part  of  the  defendant  it  was  asserted 
that  the  tenancy  was  from  week  to  week,  at  a  rent  of  Is.  per 
week,  and  that,  the  plaintiff  refusing  to  go  out  on  a  proper  notice, 
he  was  lawfully  evicted. 

A  plaint  had  been  brought  in  the  county  court  at  Beading  by 
the  now  defendant  against  the  now  plaintiff  to  recover  296.  for 
twenty-nine  weeks*  rent  at  l^.  per  week,  from  the  27th  of  Sep- 
tember, 1872,  to  the  21st  of  April,  1873.  This  plaint  was  heard 
before  the  judge  of  the  county  court  on  the  21st  of  May,  1873, 
when  the  now  defendant  relied  upon  an  agreement  alleged  to 
have  been  signed  by  the  agent  of  the  now  defendant  and  with 
the  mark  of  the  now  plaintiff,  in  which  agreement  the  tenancy 
was  described  as  a  tenancy  at  la,  per  week,  determinable  by 
either  party  on  one  week's  notice.  The  now  plaintiff  denied 
having  put  his  mark  to  the  alleged  agreement ;  and,  after  hearing 
the  evidence,  the  judge  gave  judgment  for  the  now  plaintiff, — 
thus  affirming  the  tenancy  to  be  a  yearly  and  not  a  weekly 
tenancy ;  and  at  the  request  of  the  now  plaintiff's  attorney  the 
judge  impounded  the  agreement. 

On  the  5th  of  August,  1873,  the  now  plaintiff  took  out  a 
summons  in  the  county  court  at  Beading  against  the  now  de- 
fendant, to  recover  damages  for  the  eviction  and  the  injury  to  his 
fomiture.    This  summons  was  returnable  on  the  29th  of  August ; 
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1874  bnty  on  the  20th  of  Angost,  the  now  defendant  gave  notice  to  the 
TLSTrsBs"  registrar,  under  19  &  20  Vict,  c.  108,  s.  39  (1),  that  he  objected 
to  the  cause  being  tried  in  the  county  conrt,  and  proposing  to- 
deposit  a  sum  of  money  in  lieu  of  sureties.  A  sum  of  150Z.  was 
accordingly  deposited  by  the  now  defendant,  and  the  proceedings 
in  the  coimty  court  were  put  an  end  to. 

This  action  was  then  brought  on  the  7th  of  Noyember,  1873* 
At  the  trial,  five  several  receipts  were  put  in  by  the  plaintiff,  for 
2L  12&  each,  for  rent  purporting  to  be  due  for  a  year's  occupation 
from  Michaelmas  to  Michaelmas  respectively.  Certified  copies  of 
the  entry  of  the  plaint  (for  rent)  and  of  the  judgment  of  the 
county  court,  under  the  seal  of  the  court,  were  also  put  in ;  and 
the  judgment  was  relied  upon  as  a  conclusive  estoppel  against  the 
now  defendant  setting  up  a  weekly  tenancy. 

All  that  appeared  on  the  face  of  the  record  in  the  county  court 
was,  that  the  claim  of  the  then  plaintiff  (the  now  defendant)  was 
for  12,  98.  for  "  rent  of  cottage,"  and  that  the  judgment  was  given 
for  the  then  defendant. 

The  jury  on  the  trial,  upon  the  evidence  given  before  them,, 
found  that  the  tenancy  was  a  weekly  and  not  a  'yearly  tenancy ; 
but  the  Lord  Chief  Justice,  being  of  opinion  that,  on  proof  of  the 
question  at  issue  in  the  county  court,  the  matter  was  res  judicata 
and  concluded  by  that  judgment,  directed  a  verdict  to  be  entered 
for  the  plaintiff  (the  damages  being  assessed  by  the  jury  at  5L), 
and  reserved  leave  to  the  defendant  to  move  to  enter  a  verdict  for 
him,  if  the  Court  should  be  of  opinion  that  he  was  not  concluded 
by  the  trial  and  judgment  in  the  county  court ;  and  he  declined, 
to  certify  for  costs. 

A  rule  nisi  having  been  obtained,  the  rule  and  the  demurrers 
(June  18, 1874,)  came  on  for  argument. 

Bosanquel  and  Mirehonse  shewed  cause.    The  demurrer  raises^ 

(1)  19  &  20  Vict.  c.  108,  8.  39 :  "  If  to  be.  approved  of  by  the  registrar,  for 

in  any  action  of  contract,  the  plaintiff  the  amount  claimed,  and  the  costs  of 

shall  claim  a  sum  exceeding  201,,  or  if  trial  in  one  of  the  superior  Courts  of 

in  any  action  of  tort  the  plaintiff  shall  common  law,  not  exceeding  in  the  whole 

claim  a  sum  exceeding  57.,  and  the  the  sum  of  150?.,  all  proceedings  in  the 

defendant  shall   give  notice  that  he  county  court  in  any  such  action  shall 

objects  to  the  action  being  tried  in  the  be  stayed.** 
county  court,  and  shall  giye  security. 
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the  same  question  as  that  raised  hj  the  rule^  viz.  whether  the  I87i 
decision  of  the  county  court  was  final  and  conclusiye  between  the  fltptkbs" 
parties  that  the  tenancy  was  yearly  and  that  the  eviction  took 
place  before  any  rent  was  due.  The  rule  upon  this  subject  is  well 
laid  down  in  Best  on  Evidence,  5th  ed.  p.  732 :  **  *  Bes  judicata/ 
says  the  Digest  (1),  'dicitur,  quad  finem  controversiarum  pronun- 
ciatione  judicis  accipit ;  quod  vel  condemnatione  vel  absolutione 
contingit.'  But,  in  order  to  have  the  effect  of  res  judicata,  the 
decision  must  be  that  of  a  Court  of  competent  jurisdiction,  con- 
current or  exclusive, — '  Judicium  a  non  suo  judice  datum,  nuUius 
est  momentL'  (2)  The  decisions  of  such  tribunals  are  eonchmve 
until  reversed ;  but  no  decision  is /na2  unless  it  be  pronounced  by 
a  tribunal  fit)m  which  there  lies  no  appeal,  or  unless  the  parties 
have  acquiesced  in  the  decision,  or  the  time  limited  by  law  for 
appealing  has  elapsed.  (3)  Moreover,  the  conclusive  effect  is  con- 
fined to  the  point  actually  decided,  and  does  not  extend  to  any 
matter  which  collaterally  came  in  question.  (4)  It  does,  however, 
extend  to  any  matter  which  it  was  necessary  to  decide,  and  which 
was  actually  decided,  as  the  groundwork  of  the  decision  itself, 
though  not  then  directly  the  point  in  issue :"  Beg^  v.  Hartinfftotu  (5) 
See  the  judgment  of  Coleridge,  J.,  in  the  last-cited  case.  The  judg- 
ment of  the  county  court,  as  explained  by  the  evidence  (which  was 
clearly  admissible),  proves  all  that  is  alleged  in  the  third  replica- 
tion. In  BauUedge  v.  Hidop  (6),  which  is  exactly  in  point,  a  servant 
in  husbandry  having  been  hired  to  serve  from  the  1st  of  April,  1858, 
to  Martinmas  next  ensuing,  for  the  wages  of  5Z.,  entered  the 
service,  and  continued  in  it  till  the  17th  of  November,  when  her 
master  discharged  her.  Thereupon  she  sued  him  in  the  county 
court,  claiming  damages  for  the  discharge,  as  having  been  made 
without  reasonable  cause.  The  judge  of  the  county  court  gave  a 
verdict  for  the  master,  the  defendant  in  the  suit.    Afterwards,  in 

(1)  Dig.  lib.  42,  tit.  1, 1.  1.  Abr.  876 ;  Blackham's  Cate,  1  Snlk. 

(2)  10  Co.  76.  b.  290 ;  Bex  y.  Knaptofft,  2  B.  <k  C.  883 ; 

(3)  1  Ev.  Poth.  part  4,  cb.  3,  sect.  3,  Carter  y.  Jama^  13  M.  &  W.  137. 
Ki.  1.  (5)  4  E.  <k  B.  780 ;  24  L.  J.  (M.C.) 

(4)  Per  De  Grey,  CJ.,  delivering  98. 
tbe  opinion  of  tbe  judges  to  tbe  House  (6)  2  E.  &  E.  549 ;  29  L.  J.  (M,C.) 
of  Lords  io    The  Ducheee  of  King^  90. 
ton's  Caee^  11  St.  Tr.  198;   1  Roll. 

D  2  2 
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I87i  May,  1859,  the  servant  took  out  a  summons  before  justices  against 
FLimBs  the  master,  to  recover  the  5/.  wages :  and  it  was  held,  on  appeal 
ALLnoT.  ^  ^^^  Queen's  Bench,  that,  the  question  for  decision  in  the  county 
court  and  by  the  justices  being  substantially  the  same,  viz.  whether 
the  discharge  of  the  servant  was  without  just  cause,  the  justices 
were  bound  to  treat  the  decision  of  the  county  court, — a  court  of 
concurrent  jurisdiction, — upon  it  as  conclusive  between  the  parties, 
although  the  form  of  claim  in  the  summons  varied  from  that  made 
in  the  county  court.  The  case  of  Williams  v.  Lord  Bagot  (1)  was 
referred  to  in  argument  But  Oockbum,  0. J.,  delivering  the  judg- 
ment of  the  Court,  said  (2) :  ''  The  question  for  our  determination 
is,  whether  the  decision  of  the  justices  (3)  was  correct  in  point  of 
law.  We  are  of  opinion  that  it  was  not.  The  matter  for  their 
consideration  was,  in  truth,  the  same  identical  matter  which  had 
been  decided  by  the  judge  of  the  county  court,  viz.  whether  the 
discharge  of  the  respondent  by  the  appellant  was  wrongful  and 
without  just  cause.  The  judge  of  the  county  court  had  jurisdiction 
to  hear  and  determine  that  question,  and,  after  he  had  given  his 
judgment  thereon,  it  was  not  allowable  to  the  respondent,  by  re- 
sorting to  a  different  tribunal,  to  re-open  the  question  and  have 
it  tried  a  second  time.  The  rule  of  law  is  plainly  stated  by 
De  Grey,  GJ.,  in  delivering  the  opinion  of  the  judges  in  the 
House  of  Lords  in  the  Dudiess  of  KingstorCs  Case  (4),  viz.  that  the 
'judgment  of  a  Court  of  concurrent  jurisdiction,  directly  upon  the 
point,  is,  as  a  plea,  a  bar,  or,  as  evidence,  conclusive,  between  the 
same  parties  upon  the  same  matter  directly  in  question  in  another 
Court'  Applying  that  rule  to  the  present  case,  it  was  open  to  the 
justices  to  inquire  whether  the  county  court  had  jurisdiction,  and 
whether  the  judge  of  that  court  had  decided  that  the  discharge  of 
the  respondent  was  rightful  and  not  without  due  cause :  but,  as 
soon  as  they  had  ascertained  both  these  facts  in  the  affirmative,  they 
were  bound  by  law  not  to  allow  the  dispute  as  to  the  discharge  being 
wrongful  to  be  re-opened,  and  to  treat  the  decision  of  the  county 
court  as  conclusive  between  the  parties."  Where  matters  have 
been  referred  to  arbitration,  it  is  matter  of  evidence  whether  a 

(1)  8  B.  <k  C.  772.  (3)  In  favour  of  the  claim  of  the 

(2)  2  E.  &  E.  at  p.  555.  servant. 

(4)  11  St.  Tr.  198;  2  Sm.  L.  C.  p.  679,  6th  ed. 
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particular  subject  of  complaint  has  been  submitted  to  the  arbi-       1874 
trator's  consideration :  Martin  v.  Thornton.  (1)  Flittebk 

[Gbove,   J.     The    record  in  ejectment  does  not  shew  the    j^i^,^:bby. 
matters  that  were  in  issue.    That  is  the  reason  why  ejectment  is 
the  exception.] 

The  plaintiff  is  entitled  to  the  mesne  profits  on  production  of 
the  judgment  in  ejectment :  the  judgment  is  conclusive  between 
the  parties  that  the  plaintiff  is  entitled  to  possession  at  the  time. 
If  the  sentence  of  an  Ecclesiastical  Court  in  a  suit  for  adminis- 
tration turns  upon  the  question  of  which  of  the  parties  is  next  of 
kin  to  the  intestate,  sach  sentence  is  conclusive  upon  that  question 
in  a  subsequent  suit  in  Chancery  between  the  same  parties  for 
distribution  :  Barrs  v.  Jackson,  (2)  Vice-Chancellor  Knight  Bruce 
in  giving  judgment  in  that  case  (3)  quotes  the  language  of  Lord 
Hale  in  Blackhams  Case  (4)  and  of  Lord  Chief  Justice  De  Grey 
in  the  Dttdiess  of  Kingston  8  Case,  (5) 

[Brett,  J.  On  a  plea  of  autrefois  convict  or  autrefois  acquit, 
when  the  record  is  produced,  you  always  shew  what  was  the  matter 
tried.] 

H.  D,  Chreene  and  Darling^  contra.  As  to  the  rejoinder  of  nul 
tiel  record,  there  is  no  record  of  the  county  court  which  proves  by 
HsdfthsX  the  matter  in  issue  in  that  court  was  the  same  as  that 
which  is  in  controversy  between  the  parties  in  this  action.  All 
that  that  record  shews  is,  that,  on  the  1st  of  May,  1873,  the  then 
defendant.  Flitters,  did  not  owe  the  then  plaintiff,  AUfrey,  290.  for 
rent  of  a  cottage.  The  county  court  is  a  court  of  record.  Sect  111 
of  9  &  10  Vict.  c.  95,  provides  that  '^  minutes  "  are  to  be  taken  by 
the  registrar  of  all  judgments,  &c.,  and  that  these,  sealed,  signed, 
and  certified,  shall  be  admitted  as  evidence  thereof.  These  alone 
would  be  admissible  to  shew  the  subject-matter  and  the  grounds  of 
the  decision.  (6)  In  Kemp  v.  NeviUe  (7),  which  was  an  action  against 
the  yice-Chancellor  of  the  University  of  Cambridge  for  false  im- 
prisonment, Erie,  C.  J.,  in  the  course  of  his  judgment,  says :  **  One 
important  practical  consequence  resulting  from  the  Yice-Chancellor 

(1)  4  Esp.  180.  (4)  1  Salk.  290. 

(2)  1  Ph.  682.  (5)  11  St.  Tr.  261. 

(3)  1  Y.  &  C.  C.  C.  585 ;  at  pp.  594,  (6;  See  Dew8  v.  Byley,  2  L.  M.  &  P. 
595.  544. 

t    (7)  10  C.  B.  (N.S.)  523,  547 ;  31 L.  J.  (C.P.)  158. 
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1874  being  considered  as  a  judge  of  a  coart  of  record  is  this,  that  the 
FuTTEBB  proceedings  before  him  can  be  proved  or  disproved  by  the  record 
'  Alijiisy.  ^^^'^of  only."  In  Sinizenich  v.  Locos  (1),  Lord  Kenyon  says,  that, 
^  in  order  to  make  a  record  evidence  to  conclade  any  matter,  it 
should  appear  that  that  matter  was  in  issue,  which  should  appear 
from  the  record  itself;  nor  should  evidence  be  admitted  that  under 
such  a  tecord  any  particular  matter  came  in  question." 

[Grove,  J.  Suppose  three  or  more  defences  are  set  up,  and  the 
county  court  judge  gives  judgment  for  the  plaintiff  without  as- 
signing any  reasons,  would  the  mere  production  of  the  record 
conclusively  shew  that  all  the  matters  raised  before  the  judge  were 
decided  against  the  defendant  ?] 

In  Ghreen  v.  Alston  (2)  oral  evidence  as  to  what  had  taken  place 
on  the  occasion  of  an  issue  being  directed  by  the  Court  of  Chan- 
cery was  held  not  to  be  admissible  to  explain  it,  the  minutes  of 
the  decree  or  order  directing  the  issue  being  alone  the  proper 
evidence  of  it. 

[Brett,  J.  What  was  wanted  to  be  got  at  there  was,  what  was 
the  decision.    The  minutes  were  the  only  evidence  of  that.] 

What  the  Court  is  asked  by  the  replication  in  this  case  to  say 
is,  that  the  question  now  raised  arose  before  the  county  court 
judge,  without  any  proper  evidence. 

The  replication  to  the  special  (sixth)  plea,  which  sets  up  a 
justification  under  1  &  2  Vict.  c.  74,  is  bad  in  substance.  It 
alleges  an  estoppel,  but  does  not  shew  it  to  be  matter  of  record, 
nor  does  it  shew  that  the  judgment  of  the  county  court  judge  was 
upon  the  same  matter.  In  the  notes  to  The  Duchess  of  KingsUm^s 
Case,  in  2  Sm.  L.  C.  6th  ed.  694,  it  is  said  that  ''  a  record  imports 
such  absolute  verity  that  no  person  against  whom  it  is  producible 
shall  be  permitted  to  aver  against  it."  And  1  Inst.  260  is  referred 
to,  where  Lord  Coke  says:  "The  rolls,  being  the  records  or 
memorials  of  the  judgments  of  the  Courts  of  record,  import  in 
them  such  uncontrollable  credit  and  verity  as  they  admit  of  no 
averment,  plea,  or  proof  to  the  contrary.  And  if  such  a  record 
be  alleged,  and  it  be  pleaded  that  there  is  no  such  record,  it 
shall  be  tried  only  by  itself;  and  the  reason  hereof  is  apparent, 
for,  otherwise  (as  our  old  authors  say,  and  that  truly,)  there  should 

(1)  1  Esp.  43.  (2)  1  F.  &  F.  12. 
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never  be  auy  end  of  controversieSy  which  would  be  inconvenient."       1874 
The  Lord  Chief  Justice  was  clearly  wrong  in  his  view  as  to  the    Vuttebb 
conclusiveness  of  the  record  in  this  case.    Evidence  ought  not  to    aumy. 
have  been  admitted  to  support  the  judgment  of  the  county  court 

In  Taylor  on  Evidence,  6th  ed.  vol.  ii.,  p.  1451,  it  is  said:  '^In 
order  that  a  judgment  should  bind  parties  and  priyies,  it  must 
have  directly  decided  the  point  which  is  in  issue  in  the  second  suit ; 
and  therefore,  whenever  it  is  pleaded  by  way  of  estoppel,  or  is 
offered  in  evidence,  the  opposite  party  is  always  at  liberty  to  deny 
on  the  record,  or  at  the  trial,  that  it  has  settled  the  rights  of  the 
parties  as  to  the  same  cause  of  action  which  is  now  in  controversy ; 
and  the  question  of  identity  thus  raised  must  be  determined  by 
the  jury  upon  the  evidence  adduced.  The  due  determination  of 
this  question  will  require  a  careful  examination  of  the  issues  raised 
in  the  two  actions ;  for,  while,  on  the  one  hand,  it  is  not  necessary 
that  the  actions  should  be  in  the  same/orm,  provided  the  facts  in 
issue  are  really  the  same ;  so,  on  the  other,  it  is  not  sufiScient  that 
the  imfo  should  be  identiccd^  if  the  issues  raised  by  the  pleadings 
are  different." 

The  Coubt  suggested  a  compromise ;  but  neither  party  seemed 
disposed  to  assent  to  it 

Ct*r.  adv.  vuU. 

Nov.  4.  The  judgment  of  the  Court  (Brett  and  Grove,  JJ.) 
was  delivered  by 

Gbove,  J.  This  was  an  action  for  breaking  and  entering  the 
house  and  premises  of  the  plaintiff.  The  pleas,  so  far  as  they 
were  material  to  the  point  to  be  decided,  were,  that  the  house  and 
premises  were  not  the  plaintiff's ;  that  they  were  the  defendant's ; 
and  a  special  plea  setting  up  that  the  plaintiff  was  a  weekly 
tenant  to  the  defendant,  which  tenancy  was  determined  by  notice 
to  quit,  that  the  plaintiff  refused  to  quit  and  deliver  up  possession, 
and  that  the  defendant,  by  virtue  of  stat.  1  &  2  Yict  c.  74,  took 
possession  under  warrant  of  magistrates. 

To  these  three  pleas  there  were  three  replications  in  the  same 
form,  averring  that  the  now  defendant  brought  his  plaint  in  a 
county  court  for  rent  on  a  weekly  tenancy,  that  the  question  then 
to  be  determined  was  whether  the  now  plaintiff  was  a  weekly  or  a 
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I87i        yearly  tenant^  which  yearly  tenancy  had  not  ended  or  been  de— 

Flittxbs     termined  except  by  the  trespasses  in  the  declaration  mentioned;. 

AiLiBBY     ^^'^  *^*  ^*  ^^  adjudged  by  the  judge  of  the  said  court  that  the  now 

plaintiff  was  not  tenant  from  week  to  week,  but  from  year  to  year, 

and  that  the  rent  claimed  was  not  due^  and  that  the  said  judge 

gave  judgment  for  the  defendant^  which  judgme9t  was  entered  of 

.     record  and  remains  in  force. 

To  these  replications  the  now  defendant  rejoined  respectively 
nul  tiel  record,  and  demurred. 

The  case  came  on  to  be  tried  before  the  Lord  Chief  Justice  at 
the  last  spring  assizes  for  the  county  of  Berks,  when  the  facts 
alleged  in  the  replications  were  proved  to  have  been  tried  as 
questions  of  fact  before  the  county  court  judge ;  and  the  judgment 
was  put  in.  On  the  face  of  that  judgment,  it  only  appears  that 
the  claim  was  for  17.  9s.  for  rent  of  a  cottage,  and  that  the  judg- 
ment was  for  the  defendant. 

The  jury  in  the  present  case,  upon  the  evidence  before  them, 
found  a  weekly  tenancy,  for  the  now  defendant ;  but  the  Lord 
Chief  Justice,  being  of  opinion  that,  on  proof  of  the  matters  tried 
in  the  county  court,  and  of  the  judgment,  the  matter  was  res 
judicata,  and  concluded  by  the  judgment  in  the  county  court, 
entered  the  verdict  for  the  plaintiff,  with  5L  damages  (assessed  by 
the  jury) ;  giving  the  defendant  leave  to  enter  the  verdict  for 
him,  if  the  Court  should  be  of  opinion  that  he  was  not  concluded 
by  the  trial  and  judgment  in  the  county  court. 

A  rule  was  granted,  and  the  case  was  argued  before  us  at  the 
sittings  in  banc  after  last  term. 

The  main  contention  of  Mr.  Greene  in  support  of  the  rule  was, 
that  the  judgment  of  the  county  court  only  shewing  on  the  face 
of  it  that  the  then  defendant  did  not  owe  the  then  plaintiff  1/.  ds^, 
was  not  an  estoppel,  and  that  he  was  entitled  to  maintain  the 
verdict  given  by  the  present  jury  upon  the  three  issues  as  to  pos- 
session or  right  of  possession  of  the  tenement, — several  cases  being 
cited  in  support  of  this  contention, — ^and  that  he  was  entitled  to 
judgment  on  the  rejoinders  of  nul  tiel  record. 

We  are  of  opinion  that  tho  entry  of  the  verdict  by  the  Lord 
Chief  Justice  was  right,  and  that  the  plaintiff  in  the  present  action 
is  entitled  to  judgment. 

It  seems  to  us  unnecessary  to  decide  whether  the  judgment  was 
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an  estoppel,  and  could  be  pleaded  as  such ;  but  we  think  that  the       1874 
facts  stated  in  the  replications  and  the  judgment  which  were    fuiters  ^ 
proved,  were,  in  the  words  of  De  Grey,  C. J.,  in  the  Duehess  of    ^^^^1^ 
KingztofCs  Case  (1),  "  as  evidence  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  question  in  another 
Court/' 

The  case  of  BauUedffe  v.  Hi8lop(2)  is  in  point.  There,  a  servant 
who  had  been  hired  for  a  quarter  was  discharged  before  the  end  of 
the  quarter,  and  sued  her  master  for  discharging  her  without 
reiisonable  cause ;  and  a  verdict  was  given  for  the  defendant. 
After  the  quarter  had  elapsed,  she  took  out  a  summons  before 
justices  against  the  defendant  to  recover  the  quarter's  wages.  It 
was  held  by  the  Court  of  Queen's  Bench  that,  though  the  form  of 
the  claim  was  different,  yet  that  the  matter  for  consideration  was 
the  same,  and  that  the  magistrates  were  bound  by  law  to  treat  the 
decision  of  the  county  court  as  conclusive  between  the  parties ;  and 
judgment  was  given  accordingly.  So,  in  BucMand  v.  Johnson  (3), 
which  was  an  action  for  money  had  and  received,  to  which  the 
defendant  pleaded  that  the  money  was  the  proceeds  of  the  sale  of 
goods  the  value  of  which  had  been  recovered  by  the  plaintiff  in 
an  action  of  trover  against  another  jointly  liable  with  him.  To 
this  plea,  nul  tiel  record  was  replied.  It  was  held  by  this  Court 
that  this  plea,  being  proved,  was  an  answer  to  the  action,  even 
though  a  larger  sum  of  money  was  obtained  by  the  sale  of  the 
goods  than  was  recovered  by  the  plaintiff  in  the  action  of  trover, 
and  though  this  action  had  been  brought,  not  against  the  defend- 
ant, but  against  a  person  with  whom  he  was  jointly  liable.  The 
question  was,  whether  the  same  evidence  would  support  both 
actions ;  and,  this  being  so,  the  defendant  obtained  judgment. 

Some  objection  was  taken  in  the  present  case  to  the  form  of  the 
plea ;  but,  as  this  would,  if  taken  at  the  trial,  have  been  amended 
(as,  indeed,  was  said  by  Jervis,  C.J.,  to  an  objection  of  the  same 
sort  in  the  case  we  have  just  cited),  and  would  have  been  amended 
on  the  argument  on  the  demurrer,  if  that  had  been  argued  before 
the  trial,  and  as  the  real  question  reserved  for  us  is  whether  the 
replications  are,  when  proved,  a  substantial  answer  to  the  pleas  to 

(1)  11  8t  Tr.  9  ;  2  Sm.  L.  C.  p.  (2)  2  E.  &  E.  549 ;  29  L.  J,  (M.C.) 
679,  6th  ed.  90. 

(3)  15  C.  B.  (N.S.)  145 ;  23  L.  J.  (C.P.)  204. 
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wliicli  they  are  replied,  we  should  not  make  this  rule  absolute 
upon  any  mere  matter  of  form. 

It  was  contended  in  the  present  case,  that,  as  the  judgment  was 
for  the  defendant,  it  amounted  to  no  more  than  that  he  did  not 
owe  1/.  9s.  for  rent,  and  this  might  be  in  the  nature  of  a  nonsuit, 
and  not  bar  the  plaintiff  in  a  subsequent  action ;  but  the  Gounty 
Court  Act,  9  &  10  Vict,  c  95,  seems  to  provide  for  this  difficulty, 
as  it  enacts,  in  s.  89, ''  that  every  order  and  judgment  of  any  court 
holden  under  this  Act,  except  as  herein  provided,  shall  be  final 
and  conclusive  between  the  parties;  but  the  judge  shall  have 
power  to  nonsuit  the  plaintiff  in  any  case  in  which  satisfactory 
proof  shall  not  be  given  to  him  entitling  either  the  plaintiff  or 
defendant  to  the  judgment  of  the  CourL"  Here,  final  judgment 
was  entered  for  the  defendant,  and  it  would  in  our  judgment  be 
against  principle  and  authority,  if  a  party  having  tried  an  experi- 
ment in  a  county  courts  could,  when  judgment  was  against  him, 
proceed  again  in  another  court,  not  by  way  of  appeal,  but  by 
merely  varying  the  form  of  procedure,  or  forcing  the  opposite 
party  to  proceed  for  redress  in  respect  of  the  same  question  as  had 
been  previou0ly  litigated,  again  harass  his  antagonist  for  the  same 
cause,  and  take  his  chance  of  success  in  another  Court,  when  he 
has  previously  fiedled  in  a  Court  of  competent  jurisdiction. 

We  therefore  hold  that  the  vezdict  was  rightly  entered  for  the 
plaintiff^  that  the  replications  are  good  in  substance,  and  are 
proved,  and  that  this  rule  must  be  discharged. 

Judgment  for  the  plaintiff,    Bule  discharged* 


Nov.  24.  J*.  0.  Chriffits  moved  for  a  rule  to  shew  cause  why 
the  plaintiff  should  not  be  allowed  his  costs,  under  30  &  31  Vict, 
c.  142,  s.  5  (1),  notwithstanding  the  refusal  of  the  Lord  Chief 


(1)  30  &  31  Vict  c  142,  s.  5 :  « If  in 
any  action  commenced  after  the  pass- 
ing of  this  Act  in  any  of  Her  Majesty's 
superior  Courts  of  record,  the  plaintiff 
shall  recover  a  sum  not  exceeding  202. 
if  the  action  is  founded  on  contract,  or 
10^.  if  founded  on  tort,  whether  by 
verdict,  judgment  by  default,  or  on 


demurrer,  or  otherwise,  he  shall  not  be 
entitled  to  any  Costs  of  suit,  unless  the 
judge  certify  on  the  record  that  there 
was  sufficient  reason  for  bringing  such 
action  in  the  superior  Courts  or  unless 
the  Court  or  a  judge  at  chambers  shaU 
by  rule  or  order  allow  such  costs." 
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Justice  to  certify  under  that  section  that  there  was   sufficient       1874 
reason  for  bringing  the  action  in  the  superior  Court.    Tliis  action,    Flitt«b8~ 
—or,  rather,  an  action  for  the  same  cause, — was  originally  brought    ,/^jj^y 
in  the  county  court  of  Beading,  but  was  frustrated  by  the  act  of 
the  defendant,  who,  under  the  power  given  him  by  s.  39  of 
19  &  20  Vict  c  108  (1),  stayed  the  proceedings  in  the  inferior 
court,  and  compelled  the  plaintiff  to  resort  to  the  superior  Court 
for  redress.    The  state  of  the  pleadings,  and  the  course  of  the 
argument  upon  the  demurrer  and  on  the  motion  to  enter  a  verdict 
for  the  defendant,  besides  the  fact  of  the  Court  having  taken  time 
to  consider  its  judgment,  sufficiently  evidence  the  importance  of 
the  questions  at  issue. 

[LoBD  CoLEBiDGE,  C  J.  The  now  plaintiff  succeeded  upon  the 
trial  of  a  plaint  in  the  county  court  which  involved  the  same 
question  of  fact  as  that  which  was  in  issue  in  this  cause,  viz. 
whether  his  tenancy  under  the  defendant  was  a  weekly  or  a  yearly 
tenancy.  The  defendant  thought  the  decision  of  the  county  court 
wrong.  Upon  the  trial  of  this  cause,  the  jury  thought  so  too ; 
and  I  agreed  with  them :  but  the  plaintiff,  against  the  right,  suc- 
ceeded upon  an  estoppel.  I  was  asked  to  certify  for  costs.  In 
the  exercise  of  my  discretion,  I  refused  to  do  so.  You  now  apply 
for  a  rule  to  enable  the  plaintiff  to  get  all  the  costs  of  an  action 
which  in  my  judgment  ought  never  to  have  been  brought.] 

The  judgment  of  this  Court  established  the  right  of  the  plaintiff 
to  maintain  this  action.  Having  a  conclusive  judgment  in  his 
favour  upon  the  facts,  he  had  a  perfect  right  to  bring  his  action 
for  the  purpose  of  recovering  damages  for  the  wrongful  eviction. 
The  bringing  it  in  this  Court  was  not  his  act»  but  the  act  of  the 
defendant  himself,  who  chose  to  take  advantage  of  a  power  given 
him  by  the  statute  to  prevent  the  question  from  being  tried  before 
the  less  expensive  tribunal.  The  opinion  expressed  by  the  jury 
was  arrived  at  by  the  appearance  upon  the  record  of  issues  which 
the  result  has  shewn  to  have  been  irrelevant 

[Denuan,  J.  The  recent  statute  vests  a  discretion  in  the  pre- 
siding judge  to  grant  or  to  withhold  his  certificate.  Here,  my 
Lord  in  the  exercise  of  that  discretion  refused  to  certify,  because 
he  thought  the  plaintiff  had  brought  an  unrighteous  action.] 

(1)  Ante,  p.  34,  n,  (1). 
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1874  The  discretion  of  the  judge  in  this  respect  is  always  subject  to- 

FLTTTErs     review  by  the  Court.    This,  however,  is  not  an  appeal  from  his 

ALUfBLY.     Lordship's  decision,  but  a  substantive  application  to  the  Court  for 

an  order  for  costs,  regard  being  had  not  only  to  what  passed  at  the 

trial  but  also  to  what  has  taken  place  since. 

[Denman,  J.  Substantially  it  is  an  appeal  from  the  judge : 
and  it  must  be  a  very  strong  case  to  induce  us  to  interfere.] 

The  statutory  provision  which  enables  a  defendant  virtually  to 
remove  a  case  from  the  county  court  requires  him  to  give 
security  for  costs.  Having  given  the  security,  he  ought  to  pay 
the  costs. 

[Eeatikg,  J.  If  the  legislature  had  intended  that  the  defend- 
ant should  under  such  circumstances  pay  costs  at  all  events,  they 
would  have  said  so  in  distinct  terms.  Your  argument  would  ga 
to  render  nugatory  the  discretion  vested  in  the  judge  by  30  &  31 
Vict.  c.  142,  s.  5.] 

That  provision  was  intended  to  apply  only  to  oases  where  the 
plaintiff  exercises  an  option  in  commencing  an  action  in  the 
superior  court,  without  sufficient  reason  for  doing  so,  and  fails  to 
recover  a  sum  that  will  justify  his  proceeding.  Here,  the  plain- 
tiff's legal  right  has  been  established  by  a  solemn  judgment  of  the 
Court. 

[Bbett,  J.  That  is  to  say,  the  plaintiff  has  got  5L  according 
to  law,  which  in  justice  he  ought  not  to  have  got:  and  he  now 
wants  the  costs  of  getting  it.] 

Keating,  J.  I  have  felt  much  struck  by  the  forcible  way  in 
which  Mr.  Griffits  has  put  his  case.  The  plaintiff,  he  says,  had  a 
clear  legal  right  to  some  damages  ;  and,  as  he  was  compelled  by 
the  act  of  the  defendant  to  resort  to  a  superior  Court  to  recover 
them,  the  defendant  ought  to  pay  the  difference  in  the  costs  of 
the  proceeding.  I  was  also  struck  by  the  observation  that  the 
opinion  expressed  by  the  jury  was  arrived  at  by  the  appearance 
upon  the  record  of  issues  which  were  not  strictly  relevant.  Those 
issues,  however,  were  there;  and  the  jury,  upon  the  evidence 
before  them,  found  that  the  plaintiff  never  ought  to  have  brought 
this  action, — that  he  was  from  the  first  entirely  in  the  wrong* 
That  appearing  before  my  Lord,  the  question  arose  as  to  how  he 
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was  to  exercise  his  discretion  under  the  statute.    Having  heard       1874 
all  the  facts,  I  have  come  to  the  conclusion,  not  only  that  I  cannot    FLnrxBs 
see  that  my  Lord  was  wrong  in  declining  to  certify  that  there  was    j^i,|^^^ 
sa£Scient  reason  for  bringing  the  action  in  the  superior  Court,  but 
that  I  should  have  exercised  my  discretion  in  the  same  way  that 
he  did.    I  therefore  think  there  should  be  no  rale. 

Bbett,  J.  This  is  an  action  brought  by  a  writ  issued  out  of 
this  Court.  The  record  presented  issues  of  fact  as  well  as  issues 
of  law.  At  the  trial  one  fact  only  was  in  dispute  between  the 
parties,  viz.  whether  the  plaintiff's  tenancy  under  the  defendant 
was  a  weekly  or  a  yearly  tenancy.  By  the  issues  in  law  the 
plaintiff  insisted  that  that  question  could  not  be  inquired  into, 
because  it  had  already  been  decided  by  a  court  of  competent  juris- 
diction, viz.  the  county  court.  The  issues  of  fact  were  tried ;  and 
these  the  jury  found  against  the  plaintiff.  But  the  Lord  Chief 
Justice  ruled,  and  this  Court  agreed  with]  him,  that»  although  the 
truth  and  justice  of  the  case  were  with  the  defendant,  he  was 
estopped  by  the  decision  of  the  county  court  from  availing  himself 
of  them.  It  must  be  taken  on  the  finding  of  the  jury,  and  the 
approval  of  that  finding  by  the  judge,  that,  if  the  truth  could  have 
been  tried,  the  defendant  must  have  succeeded.  By  reason  of  the 
estoppel,  however,  the  plaintiff  was  held  to  be  entitled  to  a  verdict, 
and  the  jury  assessed  the  damages  at  51.  Now,  the  legislature 
bas  enacted  that,  although  the  plaintiff  in  an  action  of  tort  recovere 
a  verdict  for  51,  the  judge  is  to  determine  whether  or  not  he  is 
entitled  to  have  his  costs  pliid  by  the  defendant.  That  question 
rests  upon  the  discretion  of  the  judge.  Here,  the  judge,  upon  a  full 
consideration  of  all  the  circumstances,  came  to  the  conclusion  that 
the  action  ought  not  to  have  been  brought  at  all.  True,  the 
plaintiff  had  by  some  means  obtained  a  decision  in  his  favour  in 
the  county  court  But  the  Lord  Chief  Justice  was  of  opinion  that 
he  ought  not  to  have  recovered.  In  other  words,  he  came  to  the 
condiiBion  that  the  plaintiff  obtained  the  verdict  in  the  county 
court  by  means  of  perjured  evidence, — ^by  evidence  which  he  knew 
to  be  perjured*  Under  these  circumstances,  I  think  my  Lord  was 
quite  right  in  declining  to  certify  that  there  was  sufficient  reason  ' 
for  bringing  the  action  in  the  superior  Court.    But  Mr.  Griffits 
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1874  says  that  this  case  is  taken  out  of  the  statute  of  SO  &  31  Vict. 
"  Flittebs  "  ^'  ^^^f  because  an  action  had  originally  been  brought  in  the  county 
court  to  recover  the  damages  sought  to  be  recovered  here,  which 
action  was  stopped  by  the  exercise  by  the  defendant  of  the  right 
given  him  by  the  39th  section  of  19  &  20  Vict.  c.  108 ;  and  there^ 
fore  the  plaintiff  was  compelled  to  have  recourse  to  a  superior 
Court.  I  am,  however,  of  opinion  that  there  is  no  colour  for  say- 
ing that  that  is  any  ground  for  holding  that  the  provision  in  the 
30  &  31  Vict.  c.  142  is  not  to  have  effect.  I  think  my.  Lord  was 
quite  right  in  withholding  his  certificate,  and  that  there  should  be 
no  rule. 

DenmaNi  J.  In  this  action  of  tort  the  plaintiff  recovered  a 
verdict  for  51^  and  the  judge  who*  tried  the  cause  refused  to  certify 
under  30  &  31  Yict.  c.  142,  s.  5,  on  the  ground  that,  in  his  judg- 
ment, the  action  was  an  unrighteous  one  and  ought  never  to  have 
been  brought  at  all.  I  see  no  reason  to  doubt  that  in  so  doing  he 
came  to  a  proper  conclusion.  It  has  been  urged  that  the  certifi- 
cate should  have  been  granted  here,  because  the  defendant,  in  the 
exercise  of  his  right  under  19  &  20  Yict.  c.  108,  had  put  an  end  to 
the  plaintiff's  proceeding  in  the  county  court  for  the  recovery  of 
the  damages  which  were  the  subject  of  this  action.  I  think,  how- 
ever, that  restriction  cannot  be  put  upon  the  exercise  of  discretion 
by  the  judge  under  this  statute.  And  I  see  no  reason  for  doubting^ 
that  the  discretion  was  well  exercised  here. 

Lord  Colebidoe,  C.J.  I  am  at  all  times  willing  that  my 
discretion  should  be  reviewed.  But  I  must  confess  I  do  not  see 
the  slightest  ground  for  saying  that  I  exercised  it  wrongly  here. 
What  influenced  i|ie  was  this, — ^An  action  had  been  brought  against 
him  in  the  county  court,  in  which  it  was  necessary  for  the  now 
plaintiff  to  prove  that  he  held  a  certain  cottage  as  a  yearly  tenant. 
A  document  was  there  put  in  by  the  now  defendant  to  shew  that  it 
was  a  weekly  tenancy.  The  now  plaintiff  swore  that  that  docu- 
ment was  fraudulent,  and  that  his  mark  thereto  was  a  forgery.  It 
is  not  for  me  to  say  upon  what  ground  the  judge  of  the  county 
court  thought  fit  to  adopt  that  view,  and  to  hold  against  the  docu* 
ment,  that  the  now  plaintiff  held  as' a  yearly  and  not  as  a  weekly 
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tenant.  Having  thns  succeeded  in  the  county  court,  the  plaintiff  1874 
proceeded  to  bring  this  action  to  recover  damages  from  the  defend-  flittebs  ~ 
ant  for  turning  him  out.  If  it  was  a  weekly  tenancy,  he  had  had  ^jj^g^ 
a  proper  notice  to  quit.  If,  on  the  other  hand,  it  was  a  yearly 
tenancy,  he  had  been  improperly  turned  out.  The  matter  was 
very  fully  gone  into  before  the  jury,  who  found  that  the  tenancy 
was  a  weekly  one.  But,  inasmuch  as  there  was  a  replication  upon 
the  record  setting  up  the  judgment  of  the  county  court  as  an 
estoppel,  I  felt  compelled  to  rule  that  the  matter  was  concluded 
by  the  judgment  in  the  county  court.  I  think  the  jury,  upon  the 
evidence  before  them,  could  have  come  to  no  other  conclusion  than 
that  the  judgment  in  the  county  court  was  obtained  by  means  of 
perjury,  and  that  this  action  was  brought  to  enforce  a  judgment  so 
obtained.  When,  therefore,  I  was  asked  to  certify  for  costs  against 
a  defendant  whom  the  jury  believed  and  I  believed  to  have  been 
sabstantially  and  morally  in  the  right,  I  declined  to  do  so.  If  I 
am  riglit  in  my  view  of  the  facts,  I  cannot  understand  how  I  could 
have  acted  otherwise. 

Bule  refused. 

Attorneys  for  plaintiff :  Lovdl,  Son,  &  FUfidd^  for  C.  Hender^ 
son,  Beading. 

Attorneys  for  defendant:  Bickards  dk  Walker,  for  CcUinSy 
B/sading. 


VAUGHAN  V.  WELDON.  1874 

Noc,  20. 


Fraetke—Commofi  Law  Procedure  Act,  1852  (16  A  IC  Vict  c.  76)  $.  18— TTriY  _ 
for  Service  out  of  the  Jurisdictum^-Cause  of  Action, 

It  is  sufficient  to  entitle  a  plaintifif  to  proceed  under  the  Common  Law  Pro- 
cedure Act,  1852,  8. 18,  that  the  breach  of  contract  should  have  arisen  within 
the  jurisdiction. 

This  was  an  application  to  set  aside  the  writ,  service  of  the 
writ,  and  subsequent  proceedings  in  an  action  brought  upon  a 
contract  made  out  of  the  jurisdiction  in  respect  of  a  breach  of  such 
contract  within  the  jurisdiction.  The  question  was,  whether  the 
plaintiff  was  entitled  to  proceed  under  the  Common  Law  Pro* 
cedure  Act,  1852,  s.  18,  and  the  matter  had  been  referred  by 


V, 

Wkldon. 
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1874  Denman,  J.,  from  Chambers  to  the  Court,  there  haying  been  a 
Yaughan  conflict  of  decisions  among  the  courts  on  the  question  whether 
such  a  case  was  within  the  Common  Law  Procedure  Act,  1852,  s. 
18:  the  Queen's  Bench  holding  in  the  case  of  AWhuaen  v. 
MaJffarqo  (1)  that  to  bring  a  case  within  that  section^  both  the 
contract  and  the  breach  must  have  been  within  the  jurisdiction  ; 
the  Common  Fleas  holding  in  Jackson  v.  Spittai  (2),  that  it  was 
enough  if  tlie  breach  arose  within  the  jurisdiction ;  and  the  Court 
of  Exchequer^  in  Durham  v.  Spenee  {3),  being  equally  divided  in 
opinion  on  the  subject. 

A.  L.  Smithy  shewed  cause  against  the  application. 
Thesiffer,  Q.C.,  supported  it. 

Lord  Colebtdoe,  CJ.,  stated  that  in  consequence  of  the  conflict 
of  decisions,  the  impossibility  of  taking  the  question  to  error,  and 
the  great  desirability  of  establishing  an  uniform  practice,  it  was 
intended  to  hold  a  conference  of  the  judges  to  discuss  the  subject. 

Cur.  adv.  vuU. 

Nov.  20.  LoBD  Coleridge,  C  J.,  announced  that  the  majority 
of  the  judges  were  in  favour  of  following  the  decision  of  the  Court 
of  Common  Fleas  in  Jackson  v.  Spiitai  (2) ;  that  the  judges  of  the 
Court  of  Queen's  Bench,  though  still  remaining  of  the  same 
opinion  as  before,  had  for  the  sake  of  conformity  agreed  to  be 
bound  by  the  opinion  of  the  majority,  and  that  consequently  in 
future  all  the  Courts  would  act  upon  the  decision  in  Jackson  v. 
SpUtdl.  (2)    The  rule  would  therefore  be  discharged. 

Bute  discharged. 

Attorneys  for  plaintiff :  Gregory ^  Bowcliffe^  &  Bawle. 
Attorneys  for  defendant :  lAnklater  <&  Co. 

(1)  Law  Rep.  8  Q.  B.  340.    *  (2)  Law  Eep.  5  C.  P.  542. 

(3)  Law  Bop.  6  Ex.  46. 
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JACKSON  V.  THE  METROPOLITAN  RAILWAY  COMPANY.  1874 

BaUway  Company — Negligence — Over-erowding  Carriages — Insufficiency  of  Staff '_ 

to  control  the  ordinary  Assemblage  of  Passengers  at  Stations. 

The  plaintiff  was  a  passenger  by  the  defendants'  railway.  At  Gr.  station,  the 
compartment  in  which  the  plaintiff  was  being  already  Ml,  three  extra  passengers 
gst  in,  notwithstanding  the  plaintiff's  remonstrances.  At  the  next  station  the 
plaintiff  again  remonstrated,  and,  there  being  a  large  number  of  persons  on  the 
platform  and  few  porters  in  attendance,  the  carriage-door  was  opened,  and  more 
ittempted  to  enter  the  carriage,  bat  were  prevented  by  the  plaintiff  and  the 
cipher  passengers.  After  the  train  had  moved  on,  the  carriage-door  remaining 
open  all  along  the  platform,  a  porter  slammed  the  door  to  just  as  it  was  enter- 
ing the  tunnel ;  and  the  hand  of  the  plaintiff,  in  consequence,  as  he  swore,  of 
the  inconveniently  crowded  state  of  the  carriage,  was  crushed  in  the  hinge : — 

J7eU,  that,  though,  taken  singly,  these  several  circumstances  might  not  have 
been  sufficient  evidence  of  negligence  to  charge  the  defendants,  yet,  combined,  they 
shewed  such  a  careless  and  improper  mode  of  conducting  the  business  of  the 
oompeny  as  to  justify  the  jury  in  finding  them  guilty  of  negligence  which  was  a 

caoae  of  the  accident. 

« 

Tms  was  an  action  for  negligence  on  the  part  of  the  Me- 
tropolitan Bailway  (Tompany,  whereby  the  plaintiff  sustained 
mjury. 

The  cause  was  tried  before  Brett»  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  The  facts  were  as  follows : — On  tho 
I8th  of  January,  1872,  the  plaintiff  was  a  third-class  passenger  by 
the  defendants'  railway  between  Moorgate  Street  and  Westboume 
Park.  On  the  arrival  of  the  train  at  the  Gower  Street  station , 
the  compartment  in  which  the  plaintiff  sat  contained  the  full 
complement  of  passengers,  viz.  ten,  when  three  additional  persons 
got  in,  notwithstanding  the  strong  remonstrances  of  the  plaintiff, 
and  stood  in  front  of  him,  to  the  great  inconvenience  of  the  plain  - 
tiff  and  the  other  passengers.  When  the  train  reached  the 
Portland  Bead  station,  there  was  a  considerable  number  of  persons 
on  the  platform,  and,  although  none  had  got  out,  several  more 
attempted  to  get  into  the  carriage,  but  were  prevented  by  the 
plaintiff  and  the  other  passengers,  and  the  carriage-door  was 
opened  by  some  one  after  the  train  was  put  in  motion.  A  porter 
closed  the  door  hastily,  just  as  the  carriage  was  entering  the 
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1874  tuimely  and  the  plaintiff^  who  was  sitting  next  to  the  door,  in  the 

Jackson  'Struggle  occasioned  by  the  excessire  number  of  persons  in  the 

M^Bo-  can-iage,  and  the  attempts  of  the  others  to  get  in,  got  his  thumb 

poLiTAN  crushed  between  the  hinge  of  the  door  and  the  door-iamb. 

Bailwat  Co.       _  ._  ,,  __  i^JTix 

It  was  left  to  the  jury  to  say  whether  the  defendants  were 
guilty  of  negligence,  and  whether  there  was  any  contributory 
negligence  on  the  part  of  the  plaintiff.  The  jury  returned  a 
verdict  for  the  plaintiff,  damages  50Z. ;  and,  in  answer  to  a  question 
put  to  them  by  the  learned  judge,  they  said:  "We  think  the 
accident  was  caused  by  the  presence  of  the  three  extra  persons  in 
the  carriage,  and  that  they  were  there  through  the  default  of  the 
company's  servants." 

Wlntyre^  Q.O.,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  enter 
a  nonsuit  or  a  verdict  for  the  defendants,  pursuant  to  leave  re- 
served to  him  at  the  trial,  on  the  ground  that  there  was  no 
evidence  of  negligence  proper  to  be  left  to  the  jury ;  or  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence 

Nov.  13.  Macrae  Moir  and  Glyn  shewed  cause.  The  answer 
given  by  the  jury  to  the  question  put  to  them  by  the  learned 
judge  was  no  part  of  the  verdict.  The  only  questions  for  con- 
sideration upon  this  rule  are, — first,  whether  there  was  any  evidence 
which  was  reasonably  fit  to  be  laid  before  the  jury,  of  negligence  on 
the  part  of  the  defendants, — secondly,  whether  the  verdict  which 
they  gave  was  against  the  weight  of  evidence.  The  negligence 
charged  against  the  defendants  consists  of  three  several  acts  or 
defaults, — allowing  the  three  extra  or  additional  passengers  who 
got  in  at  Grower  Street  station  to  remain  in  the  carriage  on  the 
arrival  of  the  train  at  the  Portland  Eoad  station ;  permitting  so 
many  persons  to  be  on  the  platform  at  the  latter  station  as  to  be 
beyond  the  control  of  the  defendants'  servants  there ;  and  the  act 
of  the  porter  in  slamming  to  the  carriage-door  without  warning 
and  without  seeing  that  there  was  nothing  in  the  way.  The  non- 
observance  of  proper  precautions  in  respect  of  these  three  things 
clearly  was  some  evidence  of  negligence  on  the  part  of  the  com- 
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pany.     And  there  was  no  pretence  for  saying  that  there  was  any       1874 
contributory  negligence  on  the  part  of  the  plaintiff.  .  Jackson 

[BfiETTy  J.    At  Portland  Boad  station,  where  the  accident  hap-     m^tro- 
pened,  the  door  of  the  carriage  had  been  shut  and  the  train  had  _  poutan 

,      ,  1     ,       ,  ,  1  Railway  Co. 

started,  when  some  one  re-opened  the  door  and  several  persons 
attempted  to  get  into  the  carriage,  and  the  plaintiff  in  trying  to 
keep  them  oat  got  his  thumb  in  the  door-jamb,  when  the  porter 
closed  the  door  again.] 

It  was  the  duty  of  the  company  to  haye  a  sufficient  staff  at 
each  of  their  stations  to  prevent  people  from  attempting  to  get 
into  a  full  carriage  after  a  train  had  started.  Hogan  v.  fiStm^- 
Eaaiem  Railway  Co  (1)  is  an  authority  to  shew  that  the  allowing 
a  platform  to  be  overcrowded,  and  not  providing  adequate  pro- 
tection in  the  case  of  an  unusual  influx  of  passengers  thereat, 
constitutes  a  good  cause  of  action ;  and  that  the  question  is  one 
for  the  jury,  and  not  for  the  Court  By  the  improper  over- 
crowding of  the  carriage  at  the  Gower  Street  station,  the  plaintiff 
and  the  other  passengers  in  that  compartment  were  put  in  an 
inconvenient  and  helpless  position,  but  for  which  the  accident 
would  not  in  all  probability  have  happened.  In  Fordham  v.  Xon- 
don  and  Brighton  RaUvoay  Co.  (2),  Eelly,  C.6.,  says :  "  Suppose 
the  time  had  arrived  for  closing  the  door,  the  guard  should  have 
done  as  was  done  in  Biehardson  v.  Metropoliian  BaUway  Co,  (3), 
Tiz.  given  warning  before  closing  it.  Here  no  warning  was  given, 
but  the  door  was  slammed  to  without  looking  to  see  if  there  was 
anything  in  the  way."  As  to  the  verdict  in  this  case  being  against 
the  weight  of  evidence, — the  whole  of  the  facts  were  before  the 
jury,  a  special  jury  summoned  at  the  instance  of  the  defendants, 
and  there  was  abundant  to  justify  the  conclusion  they  came  to. 

itiniyre,  Q.C.y  and  Kemp,  in  support  of  the  rule.  It  is  con- 
ceded that  the  train  had  started  from  Gower  Street  with  three 
persons  beyond  the  proper  complement  in  the  compartment  in 
which  the  plaintiff  wa&  At  the  Portland  Boad  station,  the  door 
of  the  carriage  had  been  opened  and  shut  and  the  train  had 
started.    Up  to  that  moment  there  was  no  negligence  on  the  part 

(1)  28  L.  T.  (N.S.)  271.  (2)  Law  Rep.  (in  error)  4  C.  P.  619. 

(3)  Law  Rep.  3  C.  P.  374,  n. 
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1874  of  any  servant  of  the  company  at  that  station.  After  this,  some 
JaotsoiT'  persons  who  were  upon  the  platform  re-opened  the  door  and 
^n^g^  attempted  to  get  in.  To  prevent  this,  the  porter  just  before  the 
pouTAN  train  was  leaving  the  station  shut  the  door,  having  no  notice  that 
the  plaintiff's  hand  was  in  the  way.  It  was  the  porter's  duty  to 
shut  the  door,  under  the  circumstances.  He  would  have  been 
guilty  of  a  gross  breach  of  duty  if  he  had  allowed  the  train  to 
depart  with  a  carriage-door  open.  What,  then,  caused  the  acci- 
dent? There  was  no  negligence  on  the  part  of  the  porter  in 
pushing  away  the  people  who  were  attempting  to  get  into  the 
carriage  after  the  train  had  started,  or  in  closing  the  door.  The 
only  persons  who  were  guilty  of  anything  that  could  be  called 
wrongful,  were  the  persons  who  improperly  got  into  and  persisted 
in  remaining  in  a  carriage  which  was  already  full,  or  those  who 
improperly  opened  the  door  in  order  to  get  in  whilst  the  train 
was  in  motion. 

[Lord  Golebidge,  C.J.  The  facts  must  be  looked  at  as  a 
"whole.  Here  was  an  overcrowded  station,  with  an  insufficient 
•staff  of  porters  to  control  the  conduct  of  the  people  there  as- 
sembled, a  carriage  with  an  excessive  number  of  passengers  in  it, 
and  more  attempting  to  intrude,  whereby  those  who  were  lawfully 
seated  therein  were  placed  at  disadvantage.  Do  not  these  facts 
constitute  some  evidence  of  a  negligent  conduct  of  the  business  of 
the  company  which  was  a  cause  of  the  accident  ?] 

The  crowded  station  at  Gower  Street  and  the  presence  of  the 
three  extra  passengers  had  nothing  to  do  with  the  accident ;  the 
proximate  cause  of  it  must  be  looked  for  at  the  Portland  Boad 
station. 

[LoBD  CoLEBiOGE,  C.J.  But  for  the  general  misconduct  of  the 
company,  the  plaintiff's  hand  would  not  have  been  placed  or 
pushed  where  it  was.  The  company  should  take  care  that  there 
is  no  excessive  crowding,  and  that  the  number  of  porters  at  each 
station  is  adequate  for  the  protection  of  their  passengers.] 

Unless  the  proximate  cause  of  the  injury  to  the  plaintiff  was  an 
act  of  negligence  on  the  part  of  the  company,  they  are  not 
liable. 
[Brett,  J.    By  itself,  the  getting  in  of  the  three  extra  pas- 
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seogers  at  Gower  Street  station  might  amount  to  nothing.    But,       1874 
was  it  not  some  negUgenoe  on  the  part  of  the  company  to  allow     jackson 
them  to  remain  in  when  the  train  reached  Portland  Road  station  ?      ji^^j. 
Can  it  be  said  that  that  did  not  contribute  to  the  accident  ?!  foutan 

The  company  no  doubt  had  a  legal  right  to  turn  them  out :  but 
the  enforcement  of  that  right,  or  it  maybe  that  duty,  is  absolutely 
impracticable  where  trains  are  dispatched  at  such  short  intervals 
and  in  such  a  rapid  manner  as  here.  The  getting  in  of  those  three 
persons  and  the  omission  to  remoye  them  were  facts  too  remote  to 
give  a  cause  of  action.  Besides,  there  was  no  evidence  that  the 
presence  of  the  three  extra  passengers  was  communicated  to  the 
company's  servants  at  the  Portland  Boad  station.  The  train  had 
started  in  safety  with  those  three  persons  in  the  carriaga  The 
causa  causans,  therefore,  must  be  looked  for  elsewhere.  It  evi- 
dently was  the  improper  conduct  of  the  persons  who  subsequently 
opened  the  carriage-door  and  attempted  to  force  themselves  in. 
This  was  no  act  of  the  company,  but  the  act  of  strangers.  At  all 
events,  the  verdict  has  passed  upon  evidence  which  cannot  be  held 
to  be  satisfactory. 

LoBD  Coleridge,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  I  think  there  was  evidence  from  which  the  jury 
might  reasonably  conclude  that  there  had  been  negligence  on  the 
part  of  the  company  which  was  the  cause  of  the  injury  to  the 
plaintiff,  without  any  contributory  negligence  on  the  part  of  the 
plaintiff  himself.  It  was  not,  indeed,  suggested  that  there  was 
any  negligence  on  the  part  of  the  plaintiff:  but  the  contention  on 
the  part  of  the  company  was,  that  there  was  no  evidence  of 
negligence  on  their  part  which  conduced  to  the  injury.  I  am 
fully  sensible  that,  in  dealing  with  questions  of  this  sort,  we  ought 
not  to  make  a  railway  company  answerable  for  an  accident  by 
general  evidence  of  loose  and  improper  conduct  in  the  manage* 
ment  of  their  business.  But  in  this  case  I  think  there  are  two 
points  at  least  in  which  there  was  reasonable  evidence  to  warrant 
the  jury  in  finding  that  the  company  had  been  guilty  of  negli- 
gence. It  was  proved  that,  when  the  train  left  Gower  Street 
station,  there  were  in  the  division  or  compartment  of  the  carriage 
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1874  in  which  the  plaintiff  was  three  persons  more  than  the  full  com- 
Jaoebom  plement  for  that  compartment.  It  may  be  that  there  was  no 
Min^-  actionable  negligence  on  the  part  of  the  company  in  allowing  too 
many  persons  to  get  into  the  carriage :  it  would  be  difficult  at  all 
times  to  guard  against  that,  and  perhaps  there  would  be  no  help 
for  it  until  the  arrival  of  the  train  at  the  next  station.  The 
presence  of  too  many  persons  in  the  carriage  would  naturally  be 
productive  of  discomfort  to  the  other  passengers  who  were  right- 
fully there,  and  impose  upon  them  an  undue  and  unreasonable 
restraint:  and,  when  the  train  arrived  at  the  Portland  Eoad 
station,  I  think  the  permitting  the  extra  number  of  persons  to 
remain  in  the  carriage,  and  to  continue  to  impose  that  undue 
restraint  and  discomfort  upon  the  other  passengers,  was  evidence 
of  negligence  on  the  part  of  the  company.  I  think,  further,  that 
the  jury  had  a  right  to  consider  the  general  conduct  of  the 
business  of  the  company,  in  this  sense : — There  was  evidence  that 
at  the  several  stations  a  large  number  of  persons  had  accumulated 
on  the  platform.  That  of  itself  may  not  have  been  the  fault 
of  the  company ;  but,  if  that  is  the  ordinary  and  well-known 
practice,  it  casts  upon  the  company  a  duty,  which  they  cannot 
without  negligence  disregard,  to  have  a  proper  number  of  atten- 
-dants  to  exercise  proper  control  over  the  movements  of  the 
persons  so  collected.  And  here  there  was  evidence  (and  no 
•evidence  the  other  way)  from  which  I  think  the  jury  might 
reasonably  conclude  that  there  was  no  sufficient  staff  of  porters 
employed  for  the  performance  of  that  duty.  It  is  enough  to  say 
that  there  were  two  matters  in  respect  of  which  there  was  negli- 
gence,— first,  the  permitting  the  three  extra  persons  to  remain  in 
the  carriage  when  there  was  an  opportunity  of  removing  them,^^^ 
secondly,  the  absence  of  a  sufficient  number  of  persons  in  at- 
tendance on  the  platform  to  control  the  large  number  of  persons 
assembled  there. 

It  is  said  that  the  servants  of  the  company  at  the  Portland  Boad 
station  had  no  notice  of  the  presence  of  the  three  extra  persons  in 
the  carriage.  Assuming  that  to  be  so,  I  think  there  was  no 
necessity  for  giving  them  such  notice.  It  was  incumbent  on  the 
company  to  have  a  sufficient  number  of  attendants  at  each  station 


VOL.  X,]  MICH.  TEBM,  XXXVm  VIOT.  55 


to  see  that  their  carriao:es  were  not  overcrowded.    I  think  there  was        1874 


"O 


evidence  upon  which  the  jury  were  well  warranted  in  finding     jaomon 
negUgei^ce  in  the  two  particulars  I  have  referred  to.    It  must  also 


V, 
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appear,  however^  that  the  negligent  conduct  of  the  company  was  a  .  i^utan 
cause  of  the  accident.  Without  going  unnecessarily  into  the 
details  of  the  circumstances  under  which  the  rush  of  persons  took 
place  on  the  platform^  and  hampered  the  plaintiff  and  the  rest  of 
the  passengers  in  the  reasonable  freedom  of  their  movements,  it  is 
enough  to  say  that,  given  these  two  points,  there  was  also  evidence 
that  they  were  a  contributory  cause  of  the  injury  to  the  plaintiff, 
without  any  contributory  negligence  on  his  part, — evidence,  at  all 
events,  to  go  to  the  jury. 

As  to  the  verdict  being  against  the  weight  of  evidence,  I  do  not 
understand  my  Brother  Brett  to  express  himself  dissatisfied  with 
their  finding.  On  both  grounds,  therefore,  I  think  the  rule  should 
be  discharged. 

Bbett,  J.  The  leave  reserved  by  me  at  the  trial  was,  to,  enter 
a  verdict  for  the  defendants  if  the  Court  should  be  pf  opinion  that 
there  was  no  evidence  of  negligence  proper  to  be  left  to  the  jury. 
It  follows,  therefore,  that,  if  the  Court  think  that  there  was  any 
evidence  upon  which  the  jury  might  reasonably  act,  they  cannot 
set  aside  the  verdict  as  being  against  the  weight  of  evidence. 
After  mature  consideration,  I  am  of  opinion  that  there  was  evidence 
upon  wbich  the  jury  might  reasonably  find  fbr  the  plaintiff.  It 
may  be  that  the  negligence  at  Gower  Street  station  did  not  con- 
tribute to  the  accident.  And  I  agree  with  Mr.  M'Intyre  that  the 
company  are  not  responsible  for  the  wrongful  acts  of  the  crowd  at 
Portland  Boad  station,  if  these  alone  were  the  cause  of  the  accident. 
In  my  opinion,  also,  there  was  no  evidence  of  negligence  in  the 
porter  shutting  the  carriage-door  as  he  did  at  the  last-mentioned 
station*  But  I  think  that  allowing  three  mora  than  the  proper 
number  of  passengers  to  be  in  the  compartment  in  which  the 
plaintiff  was,  without  seeing  and  putting  an  end  to  the  inconveni- 
ence before  the  train  was  allowed  to  start  from  the  Portland  Boad 
station,  was  evidence  of  negligence  on  the  part  of  the  company. 
It  not  being  an  extraordinary  state  of  things  to  find  a  very  largo 
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1874       number  of  persons  on  the  platform  at  that  station,  the  company 
Jackson     ought  to  have  a  sufficient  staff  of  porters  there  to  control  and 
Mn^      regulate  the  ordinary  acts  of  such  a  crowd  of  irresponsible  persons. 
poLiTAw     The  evidence  of  these  things  combined  fully  justified  the  jury  in 
'  finding  that  the  company  had  been  guilty  of  negligence.  Probably 
the  wrongful  conduct  of  the  crowd  at  the  station  in  some  degree 
contributed,  to  the  accident.    But,  where  negligence  is  proved,  it 
is  no  answer  on  the  part  of  the  company  to  say  that  the  wrongful 
acts  of  other  persons  also  contributed.     There  being  evidence, 
then,  which  it  was  proper  to  submit  to  the  jury,  and  they  having 
found  for  the  plaintiff,  even  though  I  myself  might  have  enter- 
tained a  different  opinion,  I  do  not  feel  myself  at  liberty  to  interfere 
with  their  finding. 

Grove,  J.  I  am  of  the  same  opinion.  It  is  impossible  to  define 
accurately  what  is  causa  proxima  and  what  remota ;  a  cause  may  be 
proximate  in  one  aspect  and  remote  in  another.  We  must  form 
our  minds  in  ^he  best  way  we  can  in  these  cases  as  to  whether  or 
not  the  alleged  negligence  is  reasonably  near  enough  to  be  fairly 
said  to  be  the  cause  of  the  accident.  The  argument  for  the  defend- 
ants amounts  to  this,  that  either  element  of  the  alleged  negligence 
here,  taken  by  itself,  could  not  be  said  to  have  been  the  proximate 
cause  of  the  accident.  There  were  two  elements  for  the  considera* 
tion  of  the  jury.  In  the  first  place,  the  permitting  three  persons' 
wrongfully  to  enter  at  the  Gower  Street  station  a  carriage  which 
was  already  full,  which,  apart  from  the  other  circumstances,, 
perhaps,  would  not  be  sufficient  to  fix  the  defendants.  In  the 
next  place,  the  allowing  those  three  extra  persons  to  remain  in  the 
^  carriage  when  the  train  reached  the  Portland  Bead  station,  not- 
withstanding the  remonstrances  of  the  plaintiff  and  the  other 
persons  in  the  carriage,  which  clearly  to  my  mind  constituted  such 
a  degree  of  negligence  on  the  part  of  the  servants  of  the  company 
as  to  render  the  company  liable.  Then,  the  carriage-door,  it  seems, 
was  opened  by  some  one  at  the  Portland  Bead  station,  and  more 
persons  attempted  to  enter,  but  were  prevented  by  the  plaintiff; 
and  the  door  remained  open  until  the  train  was  just  entering  the 
tunnel,  when  a  porter  shut  or  **  slammed  "  it  to.  I  do  not  say  that 
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the  act  of  shutting  the  door  was  in  itself  an  act  of  culpable  negli-  1874 
gence.  It  was  better,  perhaps,  that  the  door  should  be  shut.  But  Jagkbon  ^ 
all  the  circumstances  were  fit  for  the  consideration  of  the  jury.  The  m^bq- 
state  of  things,  then,  seems  to  be  this : — There  was  a  crowd  of  iolitaw 
persons  at  Gower  Street  station.  Three  more  than  the  regulation 
number  got  into  the  compartment  in  which  the  plaintiff  was.  When 
the  train  arriyed  at  Portland  Bead  station,  no  attempt  was  made 
by  the  servants  of  the  company  to  remove  those  three  extra  pas- 
sengers ;  and  they  were  allowed  to  remain.  At  this  station,  too, 
there  was  a  large  crowd,  and  a  rush  was  made  by  some  persons  to 
get  into  the  carriage.  The  door  was  opened  by  some  one,  and  it 
was  open  as  the  train  moved  on  all  along  the  platform,  and  was 
slanuned  to  just  as  it  reached  the  end.  Do  these  facts  shew  a 
degree  of  negligence  against  which  the  company  might  and  ought 
reasonably  to  be  required  to  have  proyided?  The  plaintiff,  it 
seems,  expostulated  against  the  admission  of  the  three  extra  pas- 
sengers at  Gower  Street  station ;  and  he  was  still  more  vigorous  in 
his  expostulations  at  Portland  Bead  station.  All  these  circum- 
stances were,  I  think,  proper  to  be  submitted  to  the  jury  to  enable 
them  to  form  a  judgment  as  to  whether  or  not  the  defendants 
were  guilty  of  negligence  in  the  conduct  and  management  of  the 
traffic  on  their  railway, — more  particularly  at  the  station  at  which 
the  accident  happened ;  and  I  see  no  reason  to  find  fault  with  the 
result  of  their  deliberation. 

•  Rule  discharged. 

Attorney  for  plaintiff:  W.  W.  King. 
Attorneys  for  defendants :  BureheUs. 
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1874  ANDERSON  v.  MORICE. 

f^  Marine  Insurance — Insurable  Interest — "  Cargo  " — Searvorihinesa — Peril  of  the 

8ea — Evidence — Burthen  of  Proof. 

A  ship,  whose  cargo  was  insured,  began  suddenly  to  leak,  and  sank  at  her 
anchors,  in  port,  during  fine  weather.  Evidence  was  given  in  an  action  on  the 
policy  on  the  part  of  the  assured  tending  to  shew  that  the  ship  was  seaworthy, 
e.  g.  evidence  that  she  had  been  recently  put  in  thorough  repair,  that  careful  surveys 
of  her  had  been  made  just  previously,  and  that  she  had  behaved  perfectly  well 
on  previous  voyages,  and  on  her  voyage  to  the  port  where  she  was  lost  No 
evidence  was  given  of  any  actual  facts  shewing  the  cause  of  her  loss,  although 
possible  explanations  of  it  by  way  of  conjecture  were  suggested  by  the  wiU 
nesses: — 

ffeldf  that,  in  the  absence  of  any  other  evidence  as  to  the  condition  of  the  ship, 
the  fact  of  her  sinking  in  smooth  water  without  any  apparent  cause  would  create 
an  irresistible  presumption  of  unseaworthiness ;  but  that  when  there  is  other 
evidence  of  the  condition  of  the  ship  or  of  the  cause  of  loss,  the  fact  of  the  ship's 
sinking  in  smooth  water  becomes  one  of  several  facta  which  must  all  be  left  to 
the  jury ;  and,  if  they  conclude  on  the  evidence  that  the  ship  was  seaworthy,  they 
may  find  that  she  was  lost  by  a  peril  insured  against,  though  unable  to  ascertain 
or  safely  conjecture  what  such  peril  was. 

The  plaintifif,  a  merchant  in  London,  contracted  with  B.  S.  &  Co.,  of  Calcutta, 
for  the  purchase  of  rice,  as  follows :  "  Bought  for  account  of  A.,  of  B.  S.  &  Co., 
the  cargo  of  new  crop  Rangoon  rice,  per  Sunbeam^  707  tons  register,  at  9«.  1^. 
per  cwt.  cost  and  freight,  expected  to  be  March  shipment,  but  contract  to  be  void 
should  vessel  not  arrive  at  Bangoon  before  April,  1871.  Payment  by  sellers* 
draft  on  purchasers  at  six  months  sight  with  documents  attached." 

The  Sunbeam  was  chartered  by  the  sellers*  agent  to  proceed  to  Bangoon  to  ship 
a  cargo  of  rice  for  any  port  in  the  United- Kingdom  or  Continent.  The  plaintiff 
effected  an  insurance  with  the  defendant  as  follows :  *'  At  and  from  Bangoon  to 
any  port  or  place  of  dischai^e  in  the  United  Kingdom'  or  Continent,  by  the  Sun^ 
heam^  warranted  to  sail  from  Bangoon  on  or  before  the  first  of  April,  on  rice,  as 
interest  may  appear,  amount  of  invoice  to  be  deemed  the  value :  average  payable 
on  every  500  bags :  the  said  merchandizes,  &c.,  are,  and  shall  be  valued  at  65007., 
part  of  60002.'*  The  Sunbeam  arrived  in  the  Bangoon  river  on  the  3rd  of  March, 
and  commenced  loading  a  cargo  of  rice.  She  had  taken  on  board  8878  bags  of 
rice,  and  the  400  bags  more,  which  would  have  completed  her  cargo,  were  in 
lighters  alongside,  when,  having  begun  leaking  suddenly,  she  sank,  and  was  lost 
with  the  rice  on  board  of  her.  The  captain  afterwards  signed  bills  of  lading  for 
the  cargo  shipped,  which  were  indorsed  to  the  plaintiff,  and  the  sellers  drew  bills 
of  exchange  for  the  price  of  such  cargo,  which  were  accepted  and  met  by  the 
plaintiff.  It  was  contended  that  the  pkintiff  had  no  insurable  interest  in  the  rice 
shipped  on  board  the  Sunbeam : — 

HMf  that  the  rice  already  shipped  in  the  Sunheam  at  the  time  of  the  loss  was 
so  far  appropriated  to  the  contract  by  the  vendors  that  they  could  not  withdraw  it 
without  the  consent  of  the  purchaser ;  that  the  purchaser,  though  he  had  an 
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option  uoder  the  contract  to  reject  anything  which  fell  short  of  a  fall  cargo,  was         1974 

entitled  to  elect  to  treat  what  was  on  board  as  a  cargo,  and  insist  on  its  delivery ;  — 

that,  on  the  construction  of  the  contract,  the  property  in  the  *'  cargo  "  sold  was  to  ^^ 

pass  on  its  being  loaded,  and  consequently,  if  the  purchaser  elected  to  receive  an      Moriok. 
incomplete  cargo,  even  though  he  did  not  declare  such  election  till  after  the  loss, 
the  property  in  such  cargo  must  be  treated  as  having  been  in  him  from  the 
loading,  and  that  consequently  the  plaintifif  had  an  insurable  interest  in  the  rice 
loaded  at  the  time  of  the  loss. 

Edd  further,  that  even  if  the  property  in  the  rice  did  not  legally  pass  to  the 
plaintifr,  yet  he  had  an  insurable  interest  in  it  because  he  had  an  existing  contract 
with  r^ard  to  it  from  the  time  of  its  being  loaded  on  board,  by  virtue  of  which 
he  had  an  expectancy  of  benefit  and  advantage  arising  out  of  or  depending  on 
tiie  safe  arrival  of  the  rice. 

BM  further,  that  the  policy  was  a  valued  policy,  the  valuation  being  the 
amount  of  the  proper  invoice  according  to  contract  between  the  plaintiff  and  his 
vendors. 

Action  upon  a  policy  of  marine  insurance. 

The  pleadings  and  {acia  sufiSciently  appear  from  the  judgment. 
At  the  trial  before  Brett,  J.,  at  the  sittings  in  London  after  Hilary 
Term,  1874,  a  verdict  was  found  for  the  plaintiff,  leave  being  re- 
served to  the  defendant  to  move  to  enter  a  verdict,  if  there  was  no 
evidence  of  a  loss  by  the  perils  insured  against,  or  if  the  evidence 
shewed  that  the  ship  was  not  seaworthy,  or  if  it  shewed  that  there 
was  no  insurable  interest. 

A  rule  nisi  was  obtained  accordingly,  and  also  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  evidence,  and  to  reduce 
the  damages. 

Sir  H.  James,  Q.O.,  Watkin  WiUiama,  Q.O.,  and  J.  0.  Mathew, 
shewed  cause.  There  was  clearly  an  insurable  interest  in  the 
rice  on  board.  That  in  which  the  contract  of  sale  gave  the 
plaintiff  such  an  interest  was  a  *'  cargo "  of  rice.  The  amount 
shipped  was  substantially  a  cargo ;  and  the  whole  cargo  had  been 
specifically  appropriated  to  the  contract,  inasmuch  as  the  re- 
mainder was  alongside.  It  is  not  necessary  that  the  property 
should  have  passed  to  the  assured  in  order  that  there  may  be  an 
insurable  interest :  Joyee  v.  Swatm  (1) ;  Seagrave  v.  Union  Marine 
Inewranee  Co.  (2) ;  Ireland  v.  Livinffston.  (3)  It  is  sufficient  if  the 
specific  rice  was  finally  appropriated  to  the  contract,  and  so  the 

(1)  17  0.  B.  (N.8.)  84, 104.  (2)  Law  Rep.  1  C.  P.  806. 

(3)  Law  Rep.  2  Q.  B.  99;  Law  Rep.  5  H.  L.  395. 
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1874  assured  had  an  interest  in  it  or  an  expectation  of  profit  arising 
AHDKB80N  out  of  it.  In  Ebsworth  v.  Alliance  Marine  Insurance  Go.  (1), 
MoBioE.  ^licre  the  circumstances  were  similar,  there  was  no  difference  of 
opinion  as  to  there  hcing  an  insurable  interest,  the  only  question 
was  whether  it  was  for  the  whole  of  the  value  or  part  only.  The 
question  is  in  reality  one  of  fact ;  as  soon  as  the  cargo  of  the 
Sunbeam  comes  into  existence  there  is  a  subject-matter  of  the 
contract  of  sale,  and  also  of  the  insurance  in  which  the  plaintiff 
has  an  insurable  interest.  It  is  contended  that  when  all  the 
cargo,  except  an  insignificant  fraction,  had  been  shipped  and  the 
remainder  was  alongside,  the  cargo  of  the  Sunleam  did  exist  in 
specie  and  the  plaintiff  had  an  insurable  interest  in  it.  The 
vendors  could  not,  without  breach  of  contract,  have  withdrawn 
the  rice  so  appropriated  to  the  contract.  The  fact  that  the  pur- 
chaser might  still  have,  a  right  of  rejecting  the  rice  does  not 
prevent  there  being  an  insurable  interest.  [They  cited  on  this 
point:  Houghton  v.  Qilbart  (2);  Sargent  v.  Beed  (3);  BritiA 
Columbia  Saw  MiU  do.  v.  Netdeship  (4)  ;  Ereuger  v.  Blanch  (5) ; 
Sparkes  v.  Marshall  (6) ;  CasUe  v.  Playford.  (7)]  With  regard  to 
the  questions  of  seaworthiness  and  whether  there  was  a  loss  by 
the  perils  of  the  sea,  it  cannot  be  laid  down  as  the  law  that,  unless 
the  assured  can  explain  the  cause  of  the  loss  they  cannot  recover. 
The  evidence  of  the  plaintiff  in  this  case  shewed  that  the  ship 
was  seaworthy :  the  only  case  to  the  contrary  on  which  the  de- 
fendant can  rely  beyond  the  merest  conjecture  is  the  fact  that 
the  plaintiff  cannot  explain  the  cause  of  the  loss.  The  loss  is 
prima  facie  by  a  peril  insured  against,  i.e.  by  the  sea  rushing 
into  the  ship  and  sinking  her;  the  fact  that  the  cause  of  this 
cannot  be  explained  does  not  amount  to  evidence  of  unseaworthi- 
ness or  shew  that  the  ship  perished  by  her  own  inherent  defect, 
not  by  the  perils  insured  against.  [They  cited  on  this  point 
Dixon  V.  Saddler  (8);  Cvilen  v.  Butter  (9);  Davidson  v.  JBiir- 
nand.  (10)] 

Sir  J.  B.  Eardake,  Q.C,  Butt,  Q.O.,  and  Cohenj  Q.C,  supported 

(1)  Law  Rep.  8  C.  P.  696.  (6)  2  Bing.  N.  C.  761. 

(2)  7  a  &  P.  70L  (7)  Law  Rep.  7  Ex.  98. 

(3)  2  Str.  1228.  (8)  5  M.  &  W.  405 ;  8  M.  &  W.  895. 

(4)  Law  Rep.  3  C.  P.  499.  (9)  5  M.  &  S.  461. 

(5)  Law  Rep.  5  Ex.  179.  (10)  Law  Rep.  4  0.  P.  117. 
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the  role.    The  mere  fact  of  the  vessel's  sinkmg  is  no  proof  of  a        1874 
loss  by  perils  of  the  sea,  even  admitting  that  she  were  seaworthy,    andkbaon 
But  it  is  contended  that  the  fact  of  a  ship  sinking  in  smooth     mobiob. 
water,  without  any  assignable  external  cause,  is  the  strongest  evi- 
dence of  unseaworthiness.    If  a  house  fell  down  without  assignable 
cause  could  that  be  a  proof  that  it  fell  from  some  cause  other  than 
its  own  defect  ?    It  is  contended  that  the  burthen  of  proof  that 
the  vessel  was  lost  by  a  peril  of  the  sea  is  on  the  plaintiff,  and  it 
is  not  a  proper  direction  to  give  the  jury  that  if  the  vessel  were 
seaworthy,  then  the  mere  fact  of  her  going  down  is  evidence  of  a 
loss  by  the  perils  of  the  sea.    Assuming  that  there  was  evidence 
of  a  loss  by  perils  of  the  sea,  then  it  is  contended  that  there  was 
irresistible  evidence  of  unseaworthiness  in  the  mere  fact  that  the 
vessel  sank  in  port  in  fine  weather  without  its  being  possible  to 
shew  any  reason,  except  the  merest  conjecture,  for  her  so  doing. 
No  other  cause  being  discovered  for  the  vessel's  sinking,  prima 
fiude  the  presumption  is  that  it  was  caused  by  some  defect  in  her 
condition  at  the  time.    [They  cited  on  this  point  Thompson  v. 
Hopper  (1) ;  Fawcu$  v.  SarsfiM  (2) ;  Busik  v.  Boyal  Exchange 
Assurance  Co.  (3) ;   Ottlin  v.  MeMuOen  (4) ;    Waison  v.  Clark  (5) ; 
Farlcer  v.  FoUs  (6) ;  Doufflas  v.  Scougcdl  (7) ;    Preseoit  v.  Union 
Marine  Insurance  Co.  (8) ;  Paterson  v.  Harris.  (9)] 

It  is  contended  that  the  plaintiff  had  no  insurable  interest  in  the 
present  case.  The  fact  of  the  plaintiff's  choosing  to  take  to  the 
rice,  although  not  bound  to  do  so  by  the  contract,  cannot  affect 
the  question.  The  subject-matter  of  the  contract  in  which  the 
plaintiff's  interest  was  to  arise  was  the  cargo  of  the  Sufibeam. 
That  cargo  never  came  into  existence.  The  plaintiff's  interest  was 
altogether  executory.  The  sellers  provided  the  ship ;  they  might 
have  changed  the  destination  of  the  rice  in  the  lighters,  or  even 
have  withdrawn  the  rice  already  on  board.  They  would  be  guilty 
of  a  breach  of  contract  if  they  did  not  supply  a  cargo  of  rice  for 
the  Sunbeam,  but  the  plaintiff  would  have  no  claim  as  to  any 

(1)  B.  B.  &  E.  1038 ;  26  L.  J.  (Q.B.)         (5)  1  Dow.  H.  L.  344. 
18.  (6)  3  Dow.  H.  L.  28. 

(2)  6  £.  &  B.  192 ;  25  L.  J.  (Q3.)         (7)  4  Dow.  H.  L.  269. 
249.  (8)  1  Whart.  Penn.  399. 

(3)  2  B.  &  Aid.  73.  (9)  1  B.  &  S.  336;  30  L.  J.  (Q.B.) 

(4)  Law  Bep.  2  P.  C.  317,  333.  354; 
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1874        specific  rice.    It  is  contended  that  the  property  mnst  pass  in  order 
AxDMBBotT  ^h&t  there  may  be  an  insurable  interest     The  contract  of  marine 
MoBioE      insurance  is  a  contract  of  indemnity.    The  plaintiff  never  became 
bound  to  take  the  rice  or  to  pay  the  price :  it  was  not  a  complete 
cargo ;  bills  of  lading  had  not  been  signed  at  the  time  of  the 
loss.    The  price  never  could  be  ascertained  as  provided  for  by  the 
contract^  inasmuch  as  the  rice  could  not  be  weighed :  it  is  neces- 
sary that  the  purchaser  should  assent  to  the  appropriation  of 
the  rice  before  it  can  be  finally  appropriated  to  the  contract.     The 
intention  of  the  contract  is  that  the  property  should  not  pass  till 
^  the  drafts  are  signed  and  delivered  against  the  shipping  documents. 
If  the  legal  property  is  not  necessary  to  constitute  an  insurable 
interest  there  must  be  such  an  interest  in  law  or  equity  as  to 
entitle  the  insurer  to  have  the  specific  thing  appropriated  to  his 
use.    There  is  not  such  an  interest  here.    There  might  possibly 
be  a  right  to  insure  profits  to  arise  out  of  an  executory  contract ; 
that  is  an  altogether  different  thing  from  an  insurable  interest  in 
the  subject-matter  of  the  contract  itself.    Can  it  be  said  in  any 
sense  that  the  loss  of  the  rice  was  the  plaintiff's  loss  of  the  rice  ? 
It  is  admitted  that  a  man  may  insure  as  agent,  and  so  the  plaintiff 
might  have  insured  as  the  agent  of  the  sellers,  but  there  is  no 
suggestion  that  that  was  the  case  here.      [They  cited  on  this 
point  Lueena  v.  Oraufurd  (1) ;   Warder  v.  Horton  (2) ;  Crowley 
V.  Cohen  (3) ;  Brotone  v.  Hare  (4) ;  Bank  of  Ireland  v.  Perry  (5)  ; 
MeSioinny  v.  Boyal  Exchange  Insurance  Co.  (6)  ;   FothergiU  v. 
Bwdands  (7) ;   Stoekdale  v.  Dunlop  (8) ;    Wait  v.  Ba^er  (9) ; 
Tamvaeo  v.  Lucas  (10) ;  Aldridge  v.  Johnson  (11) ;  Ohope  v.  Bey- 
nolds.  (12)]     The  damages  ought  to  be  reduced,  the  policy  not 
being  a  valued  policy,  inasmuch  as  they  include  15  per  cent,  in 
addition  to  the  invoice  price  of  the  rice. 

Cur.  adv.  vuU. 

(1)  3B.&P.75;2B.&P.N.R.2G9.  (8)  6  M.  &  W.  224. 

(2)  1  Binn.  Penns.  629.  (9)  2  Ex,  1 ;  17  L.  J.  (Ex.)  27. 

(3)  3  B.  &  Ad.  478.  (10)  1  E.  &  E.  581 ;  28  L.  J.  (Q.B.) 

(4)  3H.&N.484;  4H.&N.  822;  301. 

27  L.  J.  (Ex.)  372 ;  29  L.  J.  (Ex.)  6.  (11)  7  E.  &  B.  886 ;  26  L.  J.  (Q.B.) 

(5)  Law  Rep.  7  Ex.  14.  296. 

(6)  14  Q.  B.  634.  (12)  5  C.  B.  (N.S.)  642;  28  L.  J. 

(7)  Law  Rep.  17  Eq.  132.  (C.P.)  194. 
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Not.  2.    The  judgment  of  the  Court  (Lord  Coleridge^  G.  J.,  and        1874 
Brett  and  Denman,  JJ.)  was  delivered  by  Akdebson 

Brett,  J.     In  this  case  the  action  was  brought  to  recover     Momcb. 
upon  a  policy  of  insurance  signed  by  the  defendant  for  indemnity 
in  respect  of  a  cargo  of  rice  alleged  to  have  been  lost  by  perils  of 
the  sea. 

« 

The  main  defences  were,  that  there  had  been  no  loss  by  perils 
of  the  sea,  that  the  ship  was  unseaworthy  when  the  policy  attached, 
and  that  the  plaintiff  had  no  insurable  interest  in  the  cargQ  at  the 
time  of  the  loss. 

The  plaintiff,  a  merchant  in  London,  entered  on  the  2nd  of 
February,  1871,  into  a  contract  with  Barradaile,  Schiller,  &  Co., 
of  Calcutta  and  London,  for  the  purchase  of  a  cargo  of  Bangoon 
rice  per  Sunbeam,  at  9s.  1^.  per  cwt.  The  bought-note  was  in 
the  following  terms : — "  2nd  February,  1871.  Bought  for  account 
of  Anderson  &  Co.  of  Barradaile,  Schiller,  &  Co.,  the  cargo  of  new 
crop  Bangoon  rice  per  ^Sunbeam,  707  tons  register.  No.  1254  in 
Veritas,  at  9$.  l^d.  per  cwt,  cost  and  freight,  expected  to  be 
March  shipment :  but  contract  to  be  void  should  vessel  not  arrive 
at  Bangoon  before  April,  1871.  Payment  by  sellers'  draft  on 
purchasers  at  six  months  sight,  with  documents  attached." 

The  Sunbeam  did  not  belong  either  to  the  sellers  or  the  pur- 
chaser. She  was  chartered  by  the  sellers*  agents  "  to  proceed  to 
Bangoon  to  ship  and  carry  a  cargo  of  rice  to  any  port  in  the  United 
Kingdom  or  Continent." 

On  the  3rd  of  February,  1871,  the  plaintiff  effected  insurance 
with  the  defendant,  **  at  and  from  Bangoon  to  any  port  or  place  of 
discharge  in  the  United  Kingdom  or  Continent,  by  the  Stmbeam, 
warranted  to  sail  from  Bangoon  on  or  before  the  1st  of  April,  on 
rice,  as  interest  may  appear :  amount  of  invoice  to  be  deemed  the 
value :  average  payable  on  every  500  bags :  the  said  merchandizes, 
Ac,  are  and  shall  be  valued  at  55007.,  part  of  60007." 

The  Sunbeam  arrived  in  the  Bangoon  river  on  the  3rd  of  March, 
1871,  and  was  anchored  in  the  usual  anchorage,  at  the  junction  of 
the  rivers  Bangoon  and  Pegu,  about  four  miles  below  the  town  of 
Bangoon.  She  was  anchored  by  two  anchors  in  a  somewhat 
peculiar  way,  much  discussed  before  the  jury  and  afterwards 
before  the  Court.    When  the  ship  was  first  brought  up,  it  was  by 
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1874  one  anchor  with  sixty  &thoms  of  chain.  The  ship  was,  therefore, 
ahdkbsok  then,  and  when  she  swung  with  the  next  tide,  sixty  fathoms  from 
MoucE  ^^'  anchor.  After  she  had  thus  swung,  her  second  anchor  was  let 
go.  It  would  at  that  moment  hare  no  effect :  it  would  be  under 
the  bows  of  the  ship,  which  would  be  held  by  her  other  anchor 
with  the  sixty  fathoms  chain.  But^  when  the  ship  swung  at  the 
next  tide,  she  was  checked  by  this  second  anchor  to  which  thirty 
fathoms  of  chain  was  then  given,  which  stopped  the  ship  at 
thirty  fathoms  from  that  anchor  as  and  when  she  had  gone  thirty 
fathoms  towards  her  first  anchor.  The  chain  of  that  first  anchor 
was  then  taken  in  to  thirty  fathoms,  so  that  the  anchors  were  sixty 
fathoms  apart,  one  being  up  and  the  other  down  the  river,  and  the 
ship  was  held  by  the  bows  midway  between  them,  that  is  to  say, 
at  thirty  fathoms  from  each, — held  by  the  one  or  the  other  as  the 
tide  was  on  the  ebb  or  flood.  The  draught  of  the  ship  when  most 
loaded  was  19  ft.  6  in.  The  depth  of  water  where  she  lay  was 
22  feet  at  low  water.  The  bottom  of  the  river  generally  was 
soft  mud  of  some  feet  in  depth.  The  tide  is  strong  in  the  Rangoon 
river. 

The  ship  discharged  ballast  and  began  to  load  rice  early  in 
March.  The  captain  was  anxious  to  complete  loading  by  the  1st 
of  April,  on  account  of  the  orders  to  do  so,  and  to  secure  a  gra- 
tuity due  to  him  if  he  should  do  so.  The  rice  was  brought  to  the 
ship  in  lighters  from  stores  near  the  town  of  Bangoon,  and  was 
carried  on  board  the  Sunbeam  and  there  stowed  by  coolies.  On 
the  30th  of  March,  the  ship  was  nearly  loaded.  There  were 
8878  bags  then  on  board.  Four  hundred  more  bags  would  have 
completed  the  cargo,  and  they  were  in  lighters  alongside.  The 
loading  had  been  much  accelerated  during  the  latter  days  of 
loading.  On  the  morning  of  the  30th  of  March,  the  ship  suddenly 
made  a  great  deal  of  water.  This,  in  spite  of  every  exertion,  in- 
creased with  great  rapidity,  so  that  in  the  course  of  the  night  the 
ship  sank  at  her  anchors  and  was  totally  lost,  as  was  also  all  the 
cargo  then  on  board.  After  the  ship  had  sunk,  and  after  ship  and 
cargo  were  lost,  and  in  order  to  enable  the  plaintiff  to  claim  on 
the  policy,  the  captain  signed  bills  of  lading  for  the  cargo  which 
had  been  shipped,  and  the  sellers  drew  bills  of  exchange  for  the 
price  of  such  cargo,  which  were  accepted  and  met  by  the  plaintiff. 
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The  bills  of  lading  were  indorsed  to  him.    All  this  was  fully       1874 
disclosed  to  the  underwriters  when  the  claim  was  made.  Andbbson 

On  the  trial  at  Guildhall^  at  the  sittings  after  Hilary  Term,  mobtcs. 
1874,  before  Brett,  J.,  the  plaintiff  gave  evidence  that  the  ship 
was  an  American-built  ship,  of  707  tons  register ;  that  she  was  re* 
classed  in  New  York  in  1869 ;  that  she  made  several  long  voyages, 
behaving  extremely  well ;  that  she  carried  a  cargo  of  coals  in  the 
summer  of  1870  irom  Liverpool  to  Point  de  Galle,  being  on  that 
voyage  perfectly  dry  and  tight  She  sailed  from  Point  de  Galle 
to  Bangoon  in  ballast,  therefore  light,  and  with  her  topsides  out 
of  the  water.  She  sailed  on  a  smooth  voyage,  with  fine  weather ; 
but  in  the  hottest  and  driest  months  of  the  year.  She  did  not 
leak  at  all  on  that  voyage.  Neither  did  she  leak  at  a]l  as  she  lay 
in  the  Bangoon  river  up  to  the  SOth  of  March.  The  captain  and 
mate,  examined  and  cross-examined  on  a  commission,  gave  evidence 
that  the  caulking  of  the  topsides  of  the  ship  was  examined  in  the 
Bangoon  river  shortly  before  the  SOth  of  March,  and  was  found 
to  be  in  good  order.  The  captain  also  gave  evidence  as  to  hear- 
ing, when  the  ship  began  to  make  water,  a  rush  of  water  into  the 
ship  towards  the  stem  of  the  ship,  under  the  lazaretto  in  one 
place,  and  that  he  heard  no  sound  of  the  coming  in  of  water  in  the 
forward  parts  of  the  ship. 

The  only  evidence  given  by  any  witnesses  on  board  the  ship,  or 
who  were  at  Bangoon  at  the  time,  either  on  behalf  of  the  plaintiff 
or  defendant  was  that  given  by  the  captain  and  mate.  But,  on 
the  trial,  witnesses  were  called,  both  on  behalf  of  the  plaintiff  and 
the  defendant,  who  gave  evidence  as  to  the  Bangoon  river,  and  the 
customs  and  habits  therein,  and  who  gave  opinions  as  to  how  the 
loss  of  the  ship  and  cargo  might  and  might  not  have  happened.  It 
was  suggested  by  the  witnesses  on  behalf  of  the  plaintiff  that  the 
ship  was  perfectly  sound,  but  that  she  might  have  sat  upon  one  of 
her  anchors,  or  have  pricked  herself  in  passing  over  one  of  her 
anchors,  or  might  have  struck  on  a  ballast  heap  formed  in  the 
river  by  an  alleged  practice  of  ships  to  throw  stone-ballast  over- 
board in  the  river,  and  by  so  striking  have  strained  herself  or  have 
displaced  her  rudder-post. 

The  jury  suggested  that  she  might  have  taken  the  shelving  side 

of  the  river  in  swinging,  and  have  so  been  strained, 
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1874  Eyidence  was  given  on  behalf  of  the  defendant,  that,  in  the 

Atobbbon"  opinion  of  the  witnesses  who  gave  the  evidence,  none  of  these 
things  could  have  happened,  and,  at  all  events,  not  without  the 
knowledge  of  those  on  board  the  ship,  who  had  never  suggested 
any  of  them* 

On  behalf  of  the  defendant,  it  was  suggested  by  witnesses,  that, 
although  the  ship  was  perfectly  tight  and  dry  when  she  left  Point 
de  Galle,  yet  that  the  voyage  in  ballast  thence  to  Bangoon  in  the 
hot  and  dry  weather,  with  the  topsides  out  of  the  water,  might  have 
caused  the  caulking  of  the  top^des  to  become  dry  and  leave  the 
seams  open ;  that  the  caulking  might  not  have  been  repaired  at 
Bangoon ;  that  the  quick  immersion  of  the  topsides  by  the  quick 
loading  of  the  later  days  might  have  caused  the  water  to  come 
through  the  dried-up  seams  before  they  could  by  the  immersion 
take  up ;  and  that  the  insufficiency  of  the  caulking  of  the  seams 
might  have  been  the  real  cause  of  the  loss.  They  suggested  that 
the  opening  of  the  seams  existed  at  the  time  when  the  loading  of 
the  ship  commenced  and  the  policy  attached. 

Upon  these  facts  and  this  evidence,  the  jury  found  a  verdict  for 
the  plaintiff,  leave  being  reserved  to  enter  the  verdict  for  the 
defendant  if  there  was  no  eyidence  of  a  loss  by  perils  insured 
against,  or  if  the  evidence  shewed  that  the  ship  was  not  sea- 
worthy, or  if  it  shewed  that  there  was  no  insurable  interest 

On  a  motion  made  accordingly,  and  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence,  or  to 
reduce  the  damages,  a  rule  was  granted  and  cause  was  shewn. 

It  was  argued  on  behalf  of  the  defendant,  that  the  fact  of  the 
ship  sinking  in  smooth  water  so  soon  after  the  commencement  of 
the  risk,  raised  a  presumption  that  the  ship  was  unseaworthy  when 
the  policy  attached ;  and  that  such  presumption  was  not  removed 
by  speculative  suggestions ;  and  that,  consequently,  the  jury  ought 
to  have  been  directed  to  find,  according  to  the  legal  presumption, 
that  the  ship  was  unseaworthy.  It  was  further  contended  that,  if 
the  ship  was  seaworthy  at  the  commencement  of  the  risk,  yet  that 
there  was  no  eyidence  that  she  was  lost  by  any  peril  insured 
against^  and  that  the  jury  therefore  ought  to  have  been  directed 
to  find  for  the  defendant  that  there  was  no  loss  by  perils  of  the 
sea.    It  was  further  contended  that  there  was  no  insurable  interest, 
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firsts  because  no  pioperty  passed  in  the  rice  which  was  lost,  viz.  1S74 
the  rice  which  was  on  board.  The  reasons  given  for  this  conten-  AinMamsr 
tion  were  that  the  plaintiff  had  bought ''  the  cargo  "  of  the  8un^ 
learn,  and  that,  until  the  ship  had  finished  loading,  "  the  cargo  " 
did  not  exist ;  and,  if  it  did,  yet  that  the  cargo  had  not  been 
weighed,  and  weighing  was  necessary  in  order  to  ascertain  the 
price  to  be  paid ;  that  the  time  of  payment  had  not  arrivedy  and 
that  there  was  no  appropriation  of  a  cargo  assented  to  by  the  pur- 
chaser before  the  loss.  Another  reason  alleged  against  there  being 
an  insurable  interest  was  that,  at  the  time  of  the  loss,  no  liability 
to  pay  for  the  rice  attached  to  the  plaintiff  according  to  his  con- 
tract with  the  sellers,  and  therefore  he  had  nothing  at  risk,  he 
soffered  no  pecuniary  loss  by  the  destruction  of  the  rice. 

It  was  contended  that  the  damages  ought  to  be  reduced,  on  the 
ground  that  the  policy  was  not  a  valued  policy,  and  that  the 
verdict  included  not  only  the  invoice  price  of  the  rice,  but  15  per 
cent,  added  to  it 

It  was  contended  on  the  part  of.  the  plaintiff  that  there  was 
more  evidence  as  to  seaworthiness  than  mere  suggestions,  that 
there  was  evidence  of  facts  fit  to  be  left  to  the  jury,  on  which  the 
jury  might  properly  find  that  the  ship  was  seaworthy.  It  was 
further  contended  that,  if  the  jury  should  find  that  the  ship  was 
seaworthy,  they  were  entitled  to  find  that  she  was  lost  by  a  peril 
insured  against,  even  though  they  could  not  determine  what  the 
accident  was  which  caused  the  ship  to  sink.  It  was  urged  that 
there  was  evidence  of  facts  which  supported  reasonable  suggestions 
as  to  the  cause  of  the  ship's  sinking.  As  to  the  question  of  insur- 
able interest,  it  was  argued  that  the  property  in  the  rice  on  board 
had  passed ;  that,  if  not,  it  was  not  necessary  that  it  should ;  that 
it  was  so  appropriated  to  the  contract  that  the  plaintiff  might 
properly  be  said  to  have  an  interest  in  a  contract  applicable  to 
that  rice ;  and  that  such  interest  was  a  sufficient  insurable  interest 
in  the  rice  to  enable  him  to  insure  it  as  rice. 

As  to  the  amount  of  the  verdict^  it  was  contended  that  the  policy 
was  in  legal  effect  a  valued  policy,  properly  valued  at  the  amount 
of  the  invoice  agreed  upon  between  the  buyer  and  sellers. 

Dealing,  first,  with  the  questions  raised  as  to  seaworthiness  and 
loss  by  a  peril  insured  against,  we  think  that,  where  the  only 

F  2  2 


68  OOUBT  OF  OOMMOX  PLEAS.  [L.  B. 

1874  evidence  of  fact  as  to  either  of  those  questions  is,  that  the  ship  sank 
AxDKSfiON~  ii^  smooth  water  very  soon  after  the  attaching  of  the  policy,  the 
MoRioB.  significance  of  such  a  fetct  cannot  be  displaced  by  mere  opinion 
founded  on  mere  conjecture.  We  think  that  the  true  significance 
of  such  evidence  is  to  be  termed  a  presumption^  and  a  shifting  of 
the  burden  of  proof;  and  that,  where  such  a  fact  is  the  only  fact 
in  evidence,  there  being  no  other  evidence  as  to  the  condition  of 
the  ship,  or  as  to  a  cause  of  loss,  it  is  evidence  on  which  a  jury 
ought  to  find,  and  should  therefore  be  directed  to  find,  if  they 
believe  the  evidence,  that  the  ship  was  unseaworthy  at  the  incep- 
tion of  the  risk.  But^  where  there  is  other  evidence  of  the  con- 
dition of  the  ship,  or  of  a  cause  of  the  loss,  then  the  fact  of  the 
ship  sinking  in  smooth  water  becomes  one  of  several  facts  which 
must  all  be  left  to  the  jury.  If  from  other  facts — such  as  a  large 
amount  of  repairs  recently  done,  careful  surveys  recently  made, 
excellent  conduct  of  the  ship  up  to  a  time  immediately  preceding 
the  loss,  or  otherwise — ^a  jury  conclude  that  the  ship  was  sea- 
worthy at  the  inception  of  the  risk,  then  the  jury  may  further  find 
that  the  loss  was  occasioned  by  a  peril  insured  against,  though  they 
are  unable  to  ascertain  or  safely  conjecture  what  it  was  which 
caused  the  ship  to  sink.  The  immediate  visible  cause  of  the  loss 
in  such  a  case  is  the  foundering  of  the  ship.  If  that  was  not  the 
result  of  unseaworthiness  existing  at  the  inception  of  the  risk,  it  is 
difficult  to  see,  upon  the  assumption,  which  is  that  there  is  no 
other  evidence  as  to  the  loss  than  the  fact  of  the  foundering  of  the 
ship,  how  that  could  have  been  caused  by  anything  but  some  extra- 
ordinary though  invisible  and  unascertained  accident  of  the  seas. 

We  do  not  consider  that  the  direction  of  Lush,  J.,  upheld  by 
the  Court  of  Common  Pleas,  in  Merehante  Trading  Co.  v.  Universal 
Marine  Asmranee  Co.  (1),  is  in  conflict  with  these  propositions. 

It  was  suggested  that  the  learned  judge  had  directed  the  jury 
that,  even  though  the  ship  were  seaworthy  at  the  inception  of  the 
risk,  yet  she  might  have  foundered  through  wear  and  tear  caused 
by  no  extraordinary  action  of  the  sea,  and,  if  so,  it  was  not  a  loss 
by  a  peril  insured  against  It  is  true  that  a  foundering  from  such 
wear  and  tear  would  not  be  a  loss  by  a  peril  insured  against ;  but 
it  is  equally  true  that,  if  a  ship  cannot  pass  through  an  insured 

(1)  Not  reported. 
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voyage  without  foundering  from  the  effects  of  wear  and  tear  1874 
occurring  without  extraordinary  action  of  sea  or  wind,  such  ship  akderson 
was  unseaworthy  at  the  inception  of  the  risk,  she  was  then  in- 
capable of  sustaining  the  ordinary  casualties  of  an  ordinary 
Yoyage.  We  do  not  understand  that  either  the  learned  judge  or 
the  Court  in  banc  treated  the  question  of  wear  and  tear  as 
different  from  or  independent  of  the  question  of  whether  the  ship 
was  seaworthy  or  not;  but  that  the  judge  was  reiterating  in 
another  form  the  alternative  question  which  he  had  before  stated 
was  presented  in  that  case,  viz.  whether  the  ship  foundered  by 
reason  of  unseaworthiness  or  of  a  peril  of  the  sea.  The  statement 
of  the  proposition  as  to  loss  from  wear  and  tear  or  by  reason  of  a 
peril  insured  against  contained  in  Thompson  v.  Hopper  (1),  is  in 
one  view  entirely  consistent  with  what  we  have  enunciated ;  and 
the  proposition  is  not  inconsistent  with  the  proposition  quoted  in 
aigument  from  Fawcus  v.  Sarsfidd.  (2) 

It  becomes  necessary,  therefore,  to  consider  what  was  the 
evidence  in  the  present  case.  It  is  truly  stated  on  behalf  of  the 
defendant  that  the  greater  part  of  it  on  both  sides  consisted  of 
opinions  founded  on  conjectured  facts.  And  in  our  judgment  some 
of  those  alleged  facts  could  not  have  existed,  and  of  others  there 
was  no  such  evidence  as  would  entitle  a  jury  to  found  a  verdict  on 
their  supposed  existence  in  fact  From  the  position  of  the  anchors, 
the  depth  of  water,  the  nature  of  the  river's  bottom,  and  the  draft 
of  the  ship,  we  are  strongly  of  opinion  that  the  ship  could  not  have 
passed  over  either  of  her  anchors,  and  therefore  could  not  either 
have  sat  upon  her  anchor  or  pricked  herself  with  her  anchor. 
Neither  do  we  think  it  possible  that  the  ship  could  have  twisted 
her  anchor  chains  so  as  to  bring  her  anchors  together,  or  have 
fixed  across  a  strong  tide  so  as  to  have  strained  herself  as  sug- 
gested, without  her  position  in  either  respect  being  remarked  by 
any  o£Scer  or  man  on  board.  We  think  that  such  suggestions 
were  unworthy  of  the  name  of  evidence.  We  do  not  think  that 
the  existence  of  ballast  heaps  could  be  properly  relied  on  by  the 
jury,  if  it  were  necessary  in  order  to  support  their  verdict  to  rely 
upon  the  existence  of  such  heaps  being  affirmatively  proved.    If 

(I)  6  B.  &  B.  172 ;  E.  B.  &  E.  1038 ;  25  L.  J.  (Q.B.)  240 ;  27  L.  J.  (Q.B.)  441. 

(2)  6  E.  &  B.  192  ;  25  L.  J.  (Q.B.)  249. 
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1874  there  were  no  other  evidence  in  the  case  but  the  opinions  and  con- 
r^HDWttOH"  jectures  of  the  skilled  or  experienced  witnesses,  and  the  fiwt  of  the 
sinking  of  the  ship  at  anchor  in  smooth  water  so  soon  after  the 
inception  of  the  risk,  we  should  be  of  opinion  that  the  jury  were 
boand  to  find  that  the  ship  was  unseaworthy.  But  there  was  in 
this  case  evidence  of  large  repairs  done  to  the  ship  at  no  distant 
period  from  the  loss,  there  was  strong  evidence  of  good  behaviour 
of  the  ship  on  voyages  immediately  preceding  the  insured  voyage, 
and  indeed  of  which  the  insured  voyage  might  be  said  to  be 
a  continuance,  there  was  evidence  of  inspection  by  the  captain  of 
the  caulking  of  the  ship  whilst  at  Rangoon,  there  was  evidence  as  to 
the  suddenness  and  localisation  of  a  leak.  We  are  of  opinion  that 
such  evidence  brought  the  case  within  the  rule  before  enunciated, 
and  which  obliged  the  judge  who  tried  the  cause  to  leave  the 
questions  as  to  seaworthiness  and  loss  by  a  peril  insured  against  to 
the  jury. 

If  the  judge  who  tried  the  cause  had  had  to  find  the  verdict, 
and  had  been  at  liberty  to  conjecture,  it  is  right  to  say  that 
he  would  have  acted  upon  the  theory,  as  the  most  probable,  of 
the  seams  of  the  topsides  having  been  generally  opened  on  the 
voyage  from  Point  de  Gralle,  and  would  have  found  that  the  ship 
was  unseaworthy  at  the  inception  of  the  risk;  but  he  is  of 
opinion,  and  in  that  we  agree  with  him,  that  there  was  evidence 
which  made  it  not  unreasonable  in  the  jury  to  find  for  the  plain- 
tiff; and  that  he  is  therefore  not  authorized  to  act  upon  his  own 
opinion,  as  against  their  finding,  and  that  we  should  not  be  justified 
in  deciding  that  the  verdict  should  be  set  aside  as  being  against 
the  weight  of  evidence. 

We  are  aU  of  opinion  that  the  verdict  of  the  jury  upon  those 
issues  must  stand. 

As  to  the  question  of  insurable  interest,  it  is  this,  whether, 
under  the  circumstances,  the  plaintiff  at  the  time  of  the  loss  of 
the  ship  had  a  sufficient  interest,  including  a  sufficient  risk  of 
loss,  in  the  rice  which  was  on  board  the  Stmbeam  to  enable  him 
to  recover  for  the  loss  of  it,  under  an  insurance  of  it  as  rice. 
The  question  is  obviously  confined  to  the  rice  which  was  on  board 
the  ship,  that  being  the  only  rice  which  was  lost  or  damaged. 
NoW|  we  agree  that  the  granting  of  the  bill  of  lading  had  no 
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effect  ia  passiag  the  property,  besause  it  wag  granted  after  the  1874 
loss  of  the  ship  and  cargo.  We  agree  that  the  accei,  tance  and  andsbson 
payment  of  the  drafts  for  the  price  were  of  no  effect  to  pass  the 
property,  for  the  same  reason,  because  done  and  made  after  the 
loss  of  the  cargo.  We  agree  that  there  was^no  binding  appro- 
priation to  the  contract  of  the  rice  on  board  the  barges,  because 
we  think  that  any  barge-load  might  at  any  time  before  it  was 
deliyered  into  the  control  of  the  ship  have  been  withdrawn  and 
replaced.  It  seems  to  us  that  the  purchaser  would  not  have  been 
bound  to  accept  the  rice  which  was  on  board,  if  the  ship  had 
arriyed  at  her  proposed  destination  with  only  so  much  of  a  full 
cargo  as  was  on  board,  because  we  agree  with  the  view  of  the 
defendant's  counsel,  that,  by  the  terms  of  the  contract  of  purchase 
and  sale,  the  plaintiff  purchased  and  therefore  undertook  to  accept 
"the  cargo  per  SunlUam/'  and  was  entitled  to  reject  a  part  cargo 
if  offered  to  him*  We  think  that,  inasmuch  as  the  plaintiff  would 
not,  if  the  ship  had  sailed  and  arrived  with  what  was  on  board  of 
her  when  she  sank,  have  been  obliged  to  accept  what  was  on 
board,  the  plaintiff  was  not  bound  to  pay  for  the  rice  which  was 
on  boiard  and  lost  when  the  ship  sank.  But|  from  the  fact  of  the 
ship  being  designated  in  the  contract,  and  thereby  agreed  by  both 
buyer  and  sellers  to  be  the  recipient  of  the  rice  to  be  appro- 
priated to  the  contract,  we  are  of  opinion  that  there  was  such 
an  Impropriation  o(  the  rice  on  board  to  the  contract  as  to  prevent 
the  sellers  from  withdrawing  that  rice  without  the  consent  of  the 
buyer.  We  think  that  the  executory  contract  as  to  any  rice  had 
become,  as  to  the  rice  which  was  on  board,  a  contract  attaching 
to  that  specific  rice.  We  agree  that  that  does  not  determine  the 
qiiestion  whether  the  property  in  the  rice  had  passed  to  the  pur- 
chaser. Although  the  plaintiff  could  not  have  been  forced,  if  the 
ship  had  sfuled  and  arrived  with  only  so  much  of  a  full  cargo 
on  board  aa  was  shipped  and  lost,  to  accept  so  much  as  was  on 
boanl,  yet  we  are  of  opinion  that  he  would  have  had  the  legal 
option  of  requiring  actual  delivery  of  it.  The  sellers  could  not 
have  withdrawn  what  was  on  board  without  breaking  their  con- 
tract with  the  plaiatiffl  They  could  not^  if  the  ship  had  arrived, 
have  defended  an  action  for  non -delivery  on  demand,  by  saying 
that  they  were  not  bound  to  deliver  what  had  arrived  on  board 
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1874        the  Suvhecm^  because  their  agents  had  not  shipped  or  had  beeir 
Andbbson  '  prevented  from  shipping  an  entirely  full  cargo.    The  purchasers' 
MoBicx.      i^ight  have  elected  to  treat  what  was  on  board  as  a  cargo,  and* 
have  insisted  upon  its  actual  delivery. 

It  seems  to  us,  therefore,  that  the  final  question  is,  whether; 
upon  such  a  state  of  facts,  rights,  and  liabilities,  the  defendants 
(the  underwriters)  can  allege  by  way  of  defence  that  the  plainti£f 
(the  assured)  had  not*  after  the  loss  the  same  option  as  he  had 
before  it ;  and  whether  that  was  not  the  option  of  saying  that  the 
delivery  on  board  the  designated  and  agreed  ship  was  a  delivery 
to  him,  that  he  elected  to  treat  the  quantity  on  board  as  a  cargo, 
that  consequently  he  elected  to  say  that  the  cargo  was  at  his 
risk,  and  that  the  property  in  it  had  passed  to  him  directly  it  was 
on  board. 

The  solution  of  this  question  seems  to  us  to  depend  upon  a 
careful  consideration  of  what  it  was  which  gave  the  option  of 
rejection  to  the  plaintiff!  Was  there  anything  to  give  him  such  an 
option  other  than  the  fact  of  the  cargo  not  being  a  full  cargo  ? 
In  other  words,  if  there  had  been  a  foil  cargo  on  board,  would 
there  have  been  any  such  option  ?  We  think  not.  By  the  con- 
tract, the  cargo  purchased  by  the  plaintiff  was  to  be  shipped  by 
the  vendors  on  board  a  particular  designated  ship.  It  is  true 
that  the  ship  was  to  be  taken  up  and  the  freight  in  the  first  place 
paid  by  the  vendors.  But  the  freight  was  specifically  included  in 
the  price  to  be  paid  by  the  purchaser.  He  was  in  the  end  to  pay 
the  estimated  cost  of  the  hire  of  the  ship.  He  agreed  that  the 
cargo  should  be  shipped  on  board  that  particular  ship.  And  the 
payment,  so  far  as  an  acceptance  is  payment,  was  to  be  made- 
perhaps  before  the  arrival  of  the  ship  at  its  destination.  At  all 
events,  the  time  of  such  payment  was  independent  of  the  time  of 
the  arrival  of  the  ship  and  the  delivery  of  the  cargo.  Although 
the  price  to  be  paid  for  the  cargo  specifically  includes  the  freight^ 
it  does  not  include  the  insurance.  The  safer  proposition,  under 
such  circumstances,  is,  to  say  that  the  question  as  to  which  of  the 
two  parties  was  to  insure  depends  upon  the  question  of  construction^ 
whether  the  contract  in  its  other  stipulations  discloses  an  intention 
that  the  cargo  should  on  the  voyage  be  the  cargo  of  or  at  the  risk 
of  the  vendors  or  the  purchaser.    It  may,  however,  not  be  wrong 
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to  observe  that  the  plaintifiy  the  purchaser,  before  any  dispute  as       1874 
to  the  interpretation  of  the  contract  arose,  insured  the  rice  per    andebsost 
Sunbeam  on  the  day  after  the  making  of  the  contract  of  purchase     ^ouok 
and  sale,  and  that  the  sellers  neyer  insured  it. 

Considering  that  the  cargo  was  to  be  put  on  board  a  ship  so 
designated  by  the  purchaser  in  the  contract  that  the  cargo  could 
not,  in  accordance  with  the  contract,  be  put  on  board  any  other 
ship,  and  that  the  conditional  payment  by  acceptance  was  to  be 
made  independently  of  the  time  of  the  ship's  arrival,  although  the 
ultimate  price  was  to  be  ascertained  by  weighing  the  cargo,  we  are 
of  opinion  that,  in  the  case  of  a  full  cargo  having  been  shipped, 
the  property  in  such  cargo  would,  by  the  manifest  intention  of  the 
parties,  have  at  once  upon  the  loading  passed  to  the  purchaser, 
subject  to  the  vendor's  right  to  stop  in  transitu  in  case  of  the  pur- 
chaser's insolvency,  and  to  his  right  to  resume  dominion  in  case 
of  non*acceptance  of  the  draft  on  presentation,  or  to  his  right  to 
ivithhold  actual  delivery  of  the  cargo  until  such  acceptance.    The 
stipulations  of  the  contract  which  enabled  the  vendors  to  take  the 
1»11  of  lading  in  their  own  name  and  to  send  it  forward  with  the 
draft,  and  the  fact  that  the  price  was  to  be  finally  determined  by 
ascertaining  the  weight  of  the  cargo,  are  prim&  facie  evidence  of 
an  interest  remaining  in  them;   but  they  are  not  conclusive. 
Seagraw  v.  Union  Marine  Insurance  Co.  (1)  And  the  other  stipula- 
tions to  which  we  have  referred  seem  to  us  to  shew  that  the  pro- 
perty in  the  cargo  was  nevertheless  intended  to  pass  on  the  loading 
of  it  on  board  the  designated  ship ;  and  that  the  stipulations  as  to 
time  and  mode  of  payment  were  only  for  the  purpose  of  measuring 
the  price  and  securing  its  payment :  see  per  Cockbum,  C.J.,  in 
GoMde  V.  Plajiford  (2),  in  error.    The  option,  therefore,  which  the 
plaintiff  would  have  had  of  rejecting,  if  it  had  arrived,  the  present 
cargo,  arose  solely  from  the  shipment  not  being  a  full  cargo.    He 
might  on  that  account  have  treated  himseK  as  not  bound  by  the 
contract  to  accept  or  pay  for  the  rice  which  was  on  board.    But 
if  he  did  not  exercise  such  option,  then  all  the  terms  of  the  con- 
tract were  as  applicable  to  the  lesser  as  they  would  have  been  to 
tbe  greater  cargo  ;  then  the  property  in  the  lesser  cargo  would 

(1)  Law  Rep.  1  C.  P.  805,  at  p.  319.  (2)  Uw  Rep.  7  Ex.  98. 


74  COimT  OP  COMMON  PLEAS,  [L.  R. 

1871       have  passed  to  him  from  the  loading,  as  much  as  would  have  the 
ANDBB80N    property  in  the  larger  cargo. 

MoBioa  '^^^  ^^^  ^^^  ^^  *^^  tested : — Suppose  a  lesser  cargo  shipped 
and  dispatched,  and  drafts  representing  it  sent  forward,  with 
notice  that  the  cargo  was  not  a  fall  cargo ;  and  suppose  that  there- 
upon the  plaintiff  had  accepted  the  drafts  or  otherwise  notified  his 
intention  to  consider  the  contract  binding  for  the  lesser  cargo,  and 
that,  after  such  notification,  the  ship  had  been  lost, — ^is  it  not  clear 
that  the  effect  of  the  contract  would  have  been  the  same  as  if  a 
full  cargo  had  been  shipped  and  sent  forward  ?  and  that,  if  a  full 
cargo  would  have  been  at  the  plaintiff's  risk  on  the  voyage,  the 
lesser  cargo  at  the  time  of  the  suggested  loss  would  have  equally 
been  at  his  risk  ?  Unless,  therefore,  the  plaintiff  chose  to  disclaim 
the  contract  on  the  ground  of  there  being  a  short  shipment,  the 
contract  would  have  had  the  same  application  to  a  short  as  to  a 
complete  shipment ;  or,  in  other  words,  the  property  and  risk  in 
the  short  shipment  woiild  have  passed  to  the  plaintiff  just  iu  the 
same  manner  and  to  the  same  extent  as  in  a  full  shipment. 

The  question,  then,  is,  whether  the  existence  of  such  an  option 
as  we  hold  the  plaintiff  to  have  had,  and  of  such  only,  prevents 
the  plaintiff,  if  he  decline  after  the  loss  to  exercise  the  option, 
from  insisting  successfully,  as  against  the  defendants,  his  insurers, 
that  he  had  an  insurable  interest  in  the  rice  to  its  full  value*  We 
are  of  opinion  that  it  does  not* 

In  Sparkea  v.  Marshall  (1),  the  plaintiff,  the  assured,  had  agreed 
to  purchase  oats,  to  be  shipped  for  Portsmouth.  Oats  were  shipped 
for  Southampton  by  the  seller,  and  offered  to  the  plaintiff.  He 
might  have  refused,  that  is  to  say,  he  had  the  option  of  refusing, 
the  oats  so  shipped  and  so,  offered ;  but  the  vendor  could  not^  it 
was  held,  after  having  appropriated  the  oats  which  were  to  be 
shipped  for  Portsmouth  to  the  plaintiff's  contract,  withdraw  such 
appropriation  without  the  plaintiff's  consent,  on  the  ground  that 
the  oats  wero  shipped  for  Southampton*  The  plaintiff  insisted, 
until  after  the  loss  of  the  ship  was  suspected,  and,  as  it  would 
seem,  had  in  fact  occurred^  on  his  right  to  a  delivery  at  Portsmouth, 
but  eventually  waived  that  objection,  and  insisted,  as  against  the 

(1)  2  Bing,  N.  0.  761. 
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defendantfly  his  nnderwriters,  that  the  property  in  the  cargo  shipped        1874 

for  Southampton  and  appropriated  to  him  by  the  vendors,  was    AsmmBcm' 

at  his  option,  in  him.    This  contention  was  held  to  be  a  valid  one.      mobicb. 

"It  was  held,"  says  Mr.  Phillips,  ^' that  the  underwriters  could  not 

object  his  want  of  interest  because  the  oats  had  not  been  shipped 

to  the  place  designated ;  for,  he  had  a  right  to  accept  (hem  and  to 

waive  any  objection  on  that  account " :  Phillips  on  Insurance,  §  180. 

We,  therefore,  hold  that  the  plaintiff  had,  in  the  present  case,  an 

insurable  interest  to  its  full  value  in  the  rice  on  board  the  8wir 

heam  when  she  was  lost,  on  the  ground  that  the  property  in  such 

rice  had  vested  in  him  before  the  loss.   We  think  that  the  plaintiff 

had  an  option,  which  existed  at  the  time  of  the  loss,  of  rejecting 

the  rice  on  the  ground  that  a  full  cargo  had  not  been  shipped. 

But  we  are  of  opinion  that  the  plaintiff  was  entitled,  as  against 

the  defendant,  to  decline  to  exercise  that  option,  and  to  insist  that 

the  contract  of  purchase  and  sale  was  fulfilled  by  the  loading  on 

behalf  of  the  vendors  on  board  the  SufJbeam  of  the  rice  which 

was  on  board  when  the  ship  foundered ;  and  that,  consequently, 

the  property  in  such  rice  was  in  him,  the  plaintiff,  at  the  time  of 

the  loss. 

We  are  further  of  opinion  that»  even  if  the  property  in  the  jrice 
did  not  legally  pass  to  the  plaintiff,  yet  he  had  an  insura  ble  interest 
in  it^  because  he  had  an  existing  contract  with  regard  to  it  from 
the  time  of  its  being  loaded  on  board,  by  virtue  of  which  he  had 
an  expectancy  of  benefit  and  advantage  arising  out  of  or  depending 
on  the  safe  arrival  of  the  rice. 

As  to  the  suggested  reduction  of  damages,  we  are  of  opinion 
that  the  policy  was  a  valued  policy,  the  valuation  being  the 
amount  of  the  proper  invoice  according  to  contract  between  the 
plaintiff  and  his  vendors.  That  amount,  according  to  the  course  of 
dealing  between  the  plaintiff  and  his  vendors,  included  the  dis- 
puted 15  per  oenl 

On  the  whole,  therefore,  we  are  of  opinion  that  the  plaintiff  was 

entitled  to  succeed,  that  the  verdict  was  rightly  entered,  and  that 

the  rule  should  be  discharged. 

Ride  discharged. 

,    Attorneys  for  plaintiff:  Parker,  Wainey,  <&  Co* 
Attorneys  for  defendant :  Ecllams,  Son,  &  Qowaard. 
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1874        STRATTON  ajsd  Others  v.  THE  METROPOLITAN  BOARD  OP  WORKS. 

•^^'  ^*      Poor  Bate—Lands  Clausen  Consdidatum  Act,  1845  (8   Vict.  c.  18)  s.  133— 

Deficiency  in  Assessments — Completion  of  Works — Arrears  of  Deficiency 
—Parties  to  Recover— Thames  Embankment  Act,  1863  (26  <fe  27  Vid. 
c.  75.) 

The  defendants  were  authorized  by  the  Thames  Embankment  Act,  1863,  to 
construct  an  embankment  on  the  south  side  of  the  Thames,  in  the  parish  of 
St.  Mary,  Lambeth,  and  also  to  make  certain  street  improvements.  For  these 
purposes  the  Act  empowered  them  to  take  lands,  and  incorporated  the  Lands 
Olaoses  Consolidation  Act,  1845.  The  power  of  taking  lands  so  given  to  them 
extended  to  more  than  was  necessary  for  the  mere  purpose  of  the  embankment 
and  roadway  of  the  streets ;  and  they  were  empowered  to  take  and  let  additional 
land  for  building  purposes,  and  seU  the  ground  rents  for  the  purpose  of  recouping 
their  outlay  in  making  the  improvements.  The  Act  provided  that  when  the  road* 
way,  new  streets,  and  approaches  were  completed,  of  which  completion  a  certifi- 
cate signed  by  the  chairman  of  the  defendants*  board,  and  delivered  to  the  clerk 
of  the  peace,  should  be  conclusive  evidence,  all  the  ground  laid  open  into  the 
same  respectively  should  be  deemed  to  form  part  thereof  respectively,  and  be  used 
by  the  public  accordingly.  The  defendants  took  lands  for  the  purposes  of  the 
Act»  and  the  works  were  commenced  in  1865.  On  the  11th  of  May,  1870,  the 
certificate  of  completion  required  by  the  Act  was  given,  but  certain  additional 
lands  not  required  for  the  street  improvements  still  remained  in  the  hands  of  the 
defendants  unbuilt  upon,  and  were  not  rated  to  the  poor-rate. 

The  133rd  section  of  the  Lands  Glauses  Consolidation  Act,  1845,  provides  that 
if  the  promoters  of  the  undertaking  become  possessed  by  virtue  of  that  Act,  pr 
the  special  Act,  of  lands  liable  to  be  assessed  to  the  poor's  rate,  they  shall  from 
time  to  time  imtil  the  works  shall  be  completed  and  assessed  to  such  poor*s  rate, 
be  liable  to  make  good  the  deficiency  in  the  assessment  for  poor's  rate,  by  reason 
of  such  lands  having  been  taken  or  used  for  the  purposes  of  the  works,  and  such 
deficiency  shall  be  computed  according  to  the  rental  at  which  such  lands  with 
any  building  thereon  were  valued  or  rated  at  the  time  of  the  passing  of  the  special 
Act»  and  on  demand  of  such  deficiency  the  promoters  of  the  undertaking  or 
their  treasurer  shall  pay  all  such  deficiencies  to  the  collector  of  the  said  assess- 
ment. 

The  overseers  of  the  parish  of  St.  Mary,  Lambeth,  for  the  year  1871-1872, 
demanded  of  the  defendants  an  aggregate  sum  representing  deficiency  of  assess- 
ment for  all  the  years  from  1865  to  1871,  no  previous  demand  having  been  made 
of  any  deficiency.  The  poor-rate  accounts  of  the  parish  had  been  duly  audited 
for  each  of  these  years  and  were  closed : — 

Held,  that  the  deficiency  of  assessment  could  only  be  recovered  up  to  the  date 
of  the  certificate,  as  the  works  were  then  complete  within  the  meaning  of 
8. 133,  though  land  taken  under  the  Act  by  the  defendants  still  remained  un- 
built upon.  Secondly,  that  the  fact  that  the  works  contemplated  by  the  special 
Act  were  not  such  as  would  be  assessable  to  poor's  rates  when  completed,  did 
not  prevent  the  183rd  section  from  applying  to  lands  taken  for  such  works. 
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Thirdly,  that  the  defendants  were  liable  to  make  good  all  deficiencies  caused  by 
lands  haying  been  taken  for  the  purposes  of  the  Act,  until  the  date  of  the  certifi- 
cate of  completion  of  the  works,  but  that  as  soon  as  any  buildings  were  erected 
on  any  such  lands  and  assessed,  or  became  liable  to  be  assessed,  the  rateable 
value  of  such  buildings  was  to  be  credited  against  the  deficiency ;  and  fourthly, 
that  the  plaintiffs  might  enforce  payment  of  the  aggregate  of  the  deficiencies 
arising  for  all  the  years  from  1865  to  1870. 

Some  of  the  lands  taken  were  at  the  passing  of  the  special  Act  in  the  occupa- 
tion of  the  commissioners  of  works  for  public  purposes  as  servants  of  the  Crown, 
and  though  in  the  valuation  lists,  had  not,  while  in  such  occupation,  been  rated : — 

J?e/d,  that  the  defendants  were  not  liable  to  make  good  any  deficiency  in 
respect  of  such  lands. 

SpeciaIi  case,  of  which  the  facts  were  in  substance  as  follows : 

The  plaintiffs  were  the  churchwardens  and  overseers  of  the 
parish  of  St.  Mary,  Lambeth,  for  the  year  from  Easter,  1871,  to 
Easter,  1872. 

The  action  was  brought  to  recover  6319Z.  17a.  9d.,  the  alleged 
deficiency  in  the  poor  rates  of  the  parish  as  after  mentioned. 

By  the  Thames  Embankment  Act,  1863  (26  &  27  Vict.  c.  75), 
the  defendants  were  authorized  to  make  an  embankment  of  part 
of  the  river  Thames,  on  the  south  side  thereof,  in  the  parish  of 
St.  Mary,  Lambeth,  and  certain  other  works.  The  works,  as 
authorized  by  the  Act,  included  the  construction  of  the  embank- 
ments, the  making  of  certain  new  streets,  and  the  widening  and 
improvement  of  certain  old  streets,  and  the  reclamation  of  a  por- 
tion of  the  foreshore  of  the  Thames,  and  the  necessary  removal 
and  destruction  of  existing  property.  The  Act  also  directed  the 
laying  out  of  foot-ways  and  carriage-ways,  and  the  14th  section 
provided  that  when  the  roadway,  new  streets,  and  approaches  were 
completed,  of  which  completion  a  certificate  signed  by  the  chair- 
man of  the  board,  and  delivered  to  the  clerk  of  the  peace  for  the 
county  of  Surrey,  should  be  for  all  purposes  conclusive  evidence, 
all  the  ground  laid  open  into  the  same  respectively  should  be 
deemed  to  form  part  thereof  respectively,  and  might  be  used  by 
the  public  accordingly,  and  thenceforth  the  said  roadways,  new 
streets,  and  approaches,  with  the  sole  power,  authority,  and  duty 
of  paving,  &c.,  the  same,  and  of  rating  hereditaments  within  the 
same  respectively,  should  be  under  the  care,  &c.,  of  the  same 
vestries,  &c.,  as  the  other  streets  in  the  parishes,  &c.,  in  which  the 
same  respectively  were  situate. 
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The  Act  gave  power  to  the  defendants  to  take  certain  lands  for 
the  purposes  of  the  Act^  and  incorporated  the  Lands  Clauses 
Consolidation  Act,  1845,  with  the  exception  of  ss.  34,  92.  (1) 

It  also  incorporated  ss.  27,  32  to  34,  and  37,  of  the  Embankment 
Act»  1862  (25  &  26  Vict.  c.  93).  By  these  sections  it  is  provided 
that  the  board  shall  demise  lands  not  wanted  for  the  purposes  of 
the  Act  on  building  leases,  and  sell  the  ground  rents  and  rever- 
sions of  such  leases,  applying  the  proceeds  of  such  sales  to.  the 
purposes  of  the  Act. 

By  the  Thames  Embankment  Act,  1864  (27  &  28  Yict  c.  135), 
the  defendants  were  empowered  to  purchase  additional  lands  and 
to  make  further  improvements  in  the  parish  of  St.  Mary,  Lambeth, 
for  the  purposes  of  the  Thames  Embankment  Act,  1863,  and  the 
two  Acts  were  to  be  considered  as  one  Act. 

In  pursuance  of  the  powers  given  to  them,  the  defendants  pro- 
ceeded to  construct  the  embankment,  and  other  public  works,  and 
for  that  purpose  took  various  lands  in  the  parish  of  St.  Mary, 
Lambeth.  The  works  were  commenced  in  1865.  On  the  11th 
of  May,  1870,  the  road  and  footways  of  the  new  streets  were  com- 
pleted, and  the  following  certificate  was  given  as  the  certificate 
required  by  s.  14,  before  mentioned : — 

"  To  the  Clerk  of  the  Peace  of  the  County  of  Surrey :  Pursuant 
to  the  14th  section  of  the  Thames  Embankment  Act^  1863, 1,  Sir 
John  Thwaites,  Knight,  Chairman  of  the  Metropolitan  Board  of 
Works,  do  hereby  certify  that  the  roadway,  new  street^  and 
approaches  respectively  referred  to  in  the  said  section  of  the 
above-mentioned  Act,  have  been  made  and  executed  by  the  said 


(1)  Sect  133  of  the  Lands  Clauses 
Consolidation  Act,  1845,  enacts  as 
follows :  '*  If  the  promoters  of  the  un- 
dertaking become  possessed  by  virtue 
of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  of  any  lands 
charged  with  the  land  tax,  or  liable  to 
be  assessed  to  the  poor's  rate,  they 
shall  from  time  to  time  until  the 
works  shall  be  completed  and  assessed 
to  such  land  tax  or  poor's  rate,  be 
liable  to  make  good  the  deficiency  in 
the  several  assessments  for  land  tax 


and  poor's  rate,  by  reason  of  such  lands 
having  been  taken  or  used  for  the 
purpose  of  the  works,  and  such  defi- 
ciency shall  be  computed  according  to 
the  rental  at  which  such  lands  with 
any  building  thereon  were  valued  or 
rated  at  the  time  of  the  passing  of  the 
special  Act,  and  on  demand  of  such  de- 
ficiency the  promoters  of  the  under- 
takiDg,  or  their  treasurer,  shall  pay  all 
such  deficiencies  to  the  collector  of  the 
said  assessments  respectively." 
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board,  and  are  now  completed.  Dated  this  11th  day  of  May, 
1870.    Signed,  J.  Thwaites." 

Due  notice  of  the  certificate  was  given  to  the  clerk  of  the 
peace,  as  required  by  that  section,  and  a  duplicate  was  on  the  12th 
of  May,  1870,  served  on  the  vestry  of  the  said  parish.  The 
embankment  and  works  mentioned  in  the  said  Act,  except  as 
hereinafter  mentioned,  were  at  that  time  completed,  and  the 
roadways  and  footways  of  the  streets  were  completed,  but  the  land 
at  the  sides  of  the  roadways  and  footways  was  not  covered  with 
honses,  nor  was  it  all  let  or  disposed  of  by  the  defendants,  but 
some  of  it  still  remained  waste  in  their  hands,  unlet  and  undisposed 
of. 

Since  the  works  had  been  in  progress,  the  defendants  had  not 
been  called  on  to  make  any  contribution  to  the  poor's  rate  until 
the  claim  and  demand  next  hereinafter  mentioned.  The  first 
elaim  made  on  the  defendants  was  in  1872,  by  a  letter  written 
under  plainti£b'  di;rection  by  their  clerk,  and  addressed  to  the 
defendants,  in  which  were  inclosed,  first,  a  statement  of  defi- 
daicy,  and,  secondly,  a  written  demand  of  payment  of  such 
d^ciency. 

The  total  deficiency  claimed  was  the  aggregate  amount  of  the 
poor's  rates  from  year  to  year,  reckoned  from  the  various  dates  in 
the  years  1865  to  1869  inclusive,  at  which  the  lands  were  respec- 
tively taken  by  the  defendants,  up  to  Christmas,  1871.  The  said 
deficiency  was  computed  according  to  the  rental  at  which  the 
lands  with  any  buildings  thereon  were  valued  or  rated  at  the 

• 

time  of  the  passing  of  the  Thames  Embankment  Act,  on  the  20th 
rf  July,  1863. 

The  said  deficiency  and  claim  were  in  respect  of  all  the  lands 
taken  by  the  defendants,  and  included  an  item  of  claim  in  respect 
of  certain  land  which  at  the  time  of  the  passing  of  the  Act  of 
1863  was  in  the  occupation  of  Her  Majesty's  Commissioners  of 
Works,  for  public  purposes,  as  servants  of  the  Crown,  and  which, 
although  in  the  valuation  lists,  had  not  while  in  the  occupation 
of  the  conunissioners  been  assessed  to  the  poor's  rate,  but  had 
been  so  assessed  before  the  commissioners  came  into  occupation. 
The  case  then  set  out  the  lands  in  question,  and  the  purposes  to 
which  they  bad  been  applied,  as  follows: — a.  Public  highways. 
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being  carriage  roads  and  footways :  land  tbrowninto  the  river  and 
being  part  of  the  riyer  highway,  h.  Site  of  St.  Thomas's  Hospital, 
together  with  a  triangular  piece  of  vacant  land,  sold  to  and  now 
the  property  of  the  hospital,  c.  Land  inclosed  and  planted  as 
ornamental  gardens,  d.  Building  land.  e.  Land  sold  to  Messrs. 
Doulton  and  to  James  Stiff  and  conveyed  to  them  respectively  in 
1868  and  1869  as  part  of  the  compensation  payable  to  them  under 
the  Act    /.  Land  unappropriated. 

The  lands  in  classes  a,  c,  d,  and  /  had  not  been  assessed  at  all 
since  the  commencement  of  the  works :  the  lands  in  class  h  had 
been  sold  to  the  governors  of  St.  Thomas's  Hospital  in  November, 
1863,  and  the  hospital  building  was  commenced  in  1865,  and  com- 
pleted in  1871,  being  upon  such  completion  assessed  to  the  poor's 
rate.  The  lands  in  class  e  had  been  assessed  to  the  poor's  rate 
since  Messrs.  Doulton  and  Stiff  became  occupiers  thereof. 

The  accounts  of  the  parish  for  the  years  1865  to  Easter,  187 J, 
including  the  poor-rate  accounts,  had  been  duly  audited  by  the 
poor-law  auditor,  and  were  in  fact  closed  except  .so  far  as  they 
might  be  deemed  to  be  left  open  by  the  pending  claim. 

The  questions  for  the  Court  were :  1,  whether  the  defendants 
were  liable  at  all  to  pay  the  deficiency,  or  any  part  thereof,  in 
poor's  rates  on  lands  taken  by  them  under  the  powers  and  for  the 
purposes  of  the  said  Thames  Embankment  Acts;  2,  3,  and  4, 
whether  they  were  liable  in  respect  of  the  various  classes  of  land, 
a,  h,  c,  d,  e^ff  and  if  so,  up  to  what  dates  their  liability  continued 
in  respect  of  the  lands  respectively;  5,  whether  the  defendants 
were  liable  in  respect  of  the  lands  occupied  as  before-mentioned  by 
Her  Majesty's  Commissioners  of  Works :  6,  whether  the  plaintiffs 
could  legally  demand  and  enforce  payment,  in  a  lump  sum  or 
otherwise,  of  the  arrears  of  deficiency  in  the  poor's  rates  for  the 
several  years  before  mentioned,  viz.  in  the  rates  for  the  years 
1865  to  1871  inclusive ;  and  if  they  could  legally  demand  and 
enforce  payment  of  any  of  such  deficiency,  for  and  in  respect  of 
which  of  such  rates  they  could  do  so. 


Ttiesiffer,  Q.C.  (with  him  Meadows  White),  for  the  plaintiffs.  It 
is  contended,  first,  that  the  "undertaking"  and  the  "works," 
within  the  meaning  of  the  133rd  section  of  the  Lands  Clauses 
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Consolidation  Act,  as  incorporated  by  the  Embankment  Acts,  are 
not  confined  to  the  mere  construction  of  the  embankment,  streets, 
and  roadways,  including  only  such  portions  of  them  as  were  to  be 
public.  The  undertaking  included  two  objects,  first,  the  con- 
-etruction  of  these,  and  secondly,  the  recouping  of  the  promoters' 
outlay,  through  the  taking  by  them  of  large  quantities  of  land 
abutting  upon  the  proposed  street  improvements  which  were  to  be 
built  upon,  and  the  sale  of  the  ground  rents :  QaUoway  v.  Mayor 
of  London.  (1)  Inasmuch  as  for  the  latter  object  large  quantities 
of  land  are  taken  not  required  for  the  actual  street  improvementsi 
and  assessable  property  destroyed,  it  may  reasonably  be  con- 
sidered to  have  been  intended  that  the  promoters  should  not  be 
entitled  to  keep  these  pieces  of  land  unbuilt  upon  without  making 
up  the  deficiency  in  the  assessment  caused  thereby.  The  works 
are  not  complete  until  the  second  object  is  attained  as  well  as  the 
first. 

[Lush,  J.  Gould  it  be  contended  that  the  works  of  a  railway 
company  are  not  complete  as  long  as  any  surplus  land  exists?] 

The  case  is  different.  It  is  not  assumed  by  the  railway  Acts 
that  more  land  will  as  a  rule  be  taken  than  is  wanted,  whereas 
here  it  is  the  very  intention  of  the  Act  that  additional  land  shall 
be  taken  for  building  purposes.  He  cited  on  this  point,  Quinion 
V.  Mayor  of  Bristol  (2) ;  Begi.  y.  Metropolitan  District  By.  Co.  (3) ; 
WhitaJiurch  T.  East  London  By.  Co.  (4) ;  Wheder  v.  Metropolitan 
Board  of  Worls.  (5) 

[Ekatino,  J.  Your  contention  must  be  that  as  long  as  any 
portion  of  land  within  the  parish  is  vacant  the  works  are  not  com- 
pleted. Is  not  the  14th  section  of  the  special  Act  conclusive 
against  you  ?] 

It  must  be  admitted  that  it  raises  a  strong  argument  against 
the  plaintiffs'  contention  on  this  point,  inasmuch  as  the  terms  of 
it  exactly  fit  in  with  the  specification  of  the  works  given  by  the 
Act  itself. 

[The  Court  intimated  an  opinion  that  the  works  were  com- 
pleted within  the  meaning  of  the  section  when  the  certificate  of 

(1)  Law  Bcp.  1  H.  L,  84.  (4)  Law  Rep.  7  Ex.  248,  424 ; 

(2)  Law  Bep.  17  Eq.  624.  Law  Rep.  7  H.  L.  81. 

(3)  Law  Rep.  6  Q.  B.  698.  (5)  Law  Rep.  4  Ex.  303. 
ToL.  X.  G  2 
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completion  was  given,  and  the  learned  counsel  tliereupon  aban- 
doned the  point] 

Assuming  that  the  date  of  the  certificate  is  that  of  the  com- 
pletion of  the  works,  it  is  contended  that  the  plaintiffs  are  entitled 
to  the  deficiency  up  to  that  date  on  all  the  lands ;  it  is  immaterial 
that  the  lands  may  be  destined  to  be  so  applied  under  the  Act 
that  they  will  not,  when  the  works  are  completed,  be  rateable*. 
[He  cited  on  this  point :  Mayor  of  London  y.  St.  Andrew,  Hcl^ 
"bom  (1) ;  Wheder  v.  Mdropditan  Board  of  Works.  (2)] 

Sir  H.  James,  Q.C.  (with  him  B.  8.  Wright),  for  the  defendants. 
With  respect  to  the  land  sold  to  the  governors  of  St.  Thomas*» 
Hospital,  it  is  submitted  that  the  liability  of  the  defendants  ceased 
upon  such  sale ;  they  were  entitled  by  their  Act  to  sell,  and  the 
land's  remaining  vacant  afterwards  was  not  occasioned  by  the* 
taking  of  the  land  for  the  purpose  of  defendants'  works,  but  by 
the  act  of  the  vendees.  If  the  governors  of  St.  Thomas's  had 
chosen  to  build  on  the  land  immediately,  there  might  have  beei^ 
no  deficiency.  Can  the  defendants  be  liable  according  as  their 
Tendees  choose  to  build  on  the  land  sooner  or  later  ? 

With  respect  to  the  land  ultimately  to  be  appropriated  to  public- 
road  and  footways  and  other  public  purposes,  it  is  contended  that 
the  133rd  section  does  not  apply.  That  section  contemplates  only 
lands  taken  for  such  works  as  will  ultimately  be  rateable  when- 
completed.  Why  should  the  land  be  rateable  while  the  works 
are  in  progress,  if  it  will  not  be  so  when  they  are  completed? 

[Keating,  J.  Your  contention  is,  that  the  more  the  ratepayers- 
of  the  parish  will  ultimately  be  injured,  the  more  they  are  to 
suffer  in  the  meanwhile.  Why  should  not  the  period  of  loss  to- 
the  parish  be  postponed  till  the  completion  of  the  works? 

Lush,  J.  Your  contention  would  appear  to  deprive  the  section* 
of  all  application.  If  none  of  the  works  authorized  by  the  special 
Act  are  assessable,  and  the  section  only  applies  to  assessable  works^ 
the  section  can  have  no  meaning  as  applied  to  the  Embankment 
Acts,  though  incorporated  into  them.] 

It  is  contended  that  there  was  no  deficiency,  in  point  of  fact^ 
which  the  plaintiffs  are  entitled  to  recover.  The  claim  is  in 
respect  of  the  period  from  1865,  and  until  the  year  1872  no- 

(1)  Law  Rep.  2  C.  P.  574.  (2)  Law  Rep.  4  Ex.  803. 
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demand  was  ever  made  on  the  defeiidant&  The  deficiency  on  each 
rate  ought  from  time  to  time  to  have  been  claimed.  If  the 
expenses  of  each  year  were  actually  provided  for,  notwithstanding 
the  diminution  of  rateable  property,  by  raising  a  larger  rate  on 
the  remainder  of  the  ratepayers,  there  was  not  actually  any 
deficiency.  The  accounts  for  each  of  those  years  were  closed, 
and  there  is  no  object  to  which  the  sum  sought  to  be  recovered 
can  be  legally  applied.  The  sum  recovered  as  the  deficiency 
ought  to  have  been  from  time  to  time  applied  in  relief  of  the 
existing  ratepayers ;  it  is  sought  now  to  apply  it  in  relief  of 
persons  not  entitled  to  such  relief.  This  is  contrary  to  the  prin- 
ciples of  law  on  which  retrospective  rating  is  forbidden.  Both 
the  persons  who  will  in  truth  have  to  bear  the  burthen  and  those 
who  will  reap  the  benefit  will  not  be  the  same  as  if  the  deficiency 
had  been  claimed  when  it  should  have  been.  It  was  intended 
that  the  ratepayers  of  each  year  should  receive  the  benefit  of  the 
deficiency  recoverable  for  the  year.  It  is  contended  that  an 
annual  demand  is  a  condition  precedent  to  the  arising  of  the 
liability  to  pay  the  deficiency.  [He  cited  on  this  point  Beg.  v. 
Chiddingstone  (1) ;  Harrison  v.  Siickney  (2) ;  Reg.  v.  Wigan  (3) ; 
Bex  V.  Goodcheap  (4) ;  Bradford  Union  v.  Clerk  of  the  Peace  for 

It  is  further  coutended  that  the  plaintifi*s,  as  the  overseers  for 
one  year  only,  are  not  entitled  to  recover  the  aggregate  of  the 
deficiency  for  all  the  years.  They  are  not  a  corporation,  and  the 
debts  of  previous  years  will  not  be  transferred  to  them. 

Meadows  White,  in  reply.  The  term  "deficiency"  does  not 
refer  to  the  amount  collected,  it  refers  to  the  assessment  of  the 
rateable  value.  The  deficiency  of  assessment  exists,  though  by 
raising  the  rate  on  the  remaining  hereditaments  the  requisite  sum 
be  obtained.  It  may  be,  that  in  the  years  in  question  too  large  a 
rate  was  levied  on  the  remaining  hereditaments,  but  that  does 
not  prove  that  there  was  no  deficiency  in  the  assessment.  The 
plaintiffs  are  entitled  to  recover  the  whole  of  the  arrears ;  all  the 
objections  urged  against  their  doing  so  apply  to  any  case  where 
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(1)  2  B.  &  S.  294 ;  31  L.  J.  (M.C.) 
121. 

(2)  2  H.  L.  a  108. 
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(8)  Law  Rep.  9  Q.  B.  317. 

(4)  6  T.  R.  159. 

(5)  Law  Rep.  3  Q.  B.  604. 
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the  rate  is  made  the  subject  of  protracted  litigation.  When  ulti- 
mately recovered  and  paid,  it  may  he  years  after  the  period  of  its 
originally  being  due.  It  has  always  been  held  that  the  overseers 
of  one  year  can  recover  the  arrears  of  rates  of  previous  years. 
The  right  to  recover  the  deficiency  does  not  arise  until  demand  is 
made  of  it. 

Cur.  adv.  vuU. 


Nov.  25.  •  The  judgment  of  the  Court  (Keating,  Lush,  and 
Denman,  J  J.)  was  delivered  by 

Denman,  J«  The  questions  submitted  to  us  in  this  special 
case,  which  was  argued  on  the  13th  instant  by  Mr.  Thesiger  for 
the  plaintiffs  and  Sir  Henry  James  for  the  defendants,  are, — first, 
whether  the  defendants  are  liable  at  all  to  pay  the  deficiency  or 
any  part  thereof  in  poor-rates  on  lands  taken  by  them  under  the 
powers  and  for  the  purposes  of  the  Thames  Embankment  Acts, 
and, — ^secondly,  if  so,  whether  the  plaintiffs  can  legally  demand 
and  enforce  payment  in  a  lump  sum  or  otherwise  of  the  arrears 
of  deficiency  in  the  poor-rates  for  the  years  1865  to  1871 
inclusive,  and,  if  they  can  legally  demand  and  enforce  pay- 
ment of  any  such  deficiency,  for  and  in  respect  of  which  of  such 
rates  can  they  do  so  ? 

There  are  several  subordinate  questions  having  reference  to 
particular  classes  of  property,  which  we  are  requested  to  answer, 
in  order  that  the  amount  payable,  if  any,  may  be  precisely 
ascertained. 

The  Embankment  Act,  1863,  is  the  one  which  authorized  tlic 
works  in  question;  and  the  15th  section  of  that  Act  incorpo- 
rates the  whole  of  the  Lands  Clauses  Consolidation  Act,  1845, 
with  the  exception  of  ss.  34  and  92,  relating  to  the  costs  of  arbi- 
trations and  to  the  taking  of  parts  of  buildings,  and  to  matters 
connected  therewith  respectively. 

The  133rd  section  of  that  Act>  therefore,  is  incorporated  and 
must  be  read  as  part  of  the  Embankment  Act ;  and  it  is  upon 
the  true  construction  of  that  section,  as  applied  to  the  facts 
stated  in  the  special  case,  that  the  liability  of  the  defendants 
depends. 

That  section  enacts  that,  "if  the  board  "  (who  by  the  1st  section 
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of  the  Thames  Embankment  Act,  1862^  are  to  be  taken  as 
intended  by  the  words  **  promoters  of  the  undertaking  ")  "  become 
possessed  by  virtue  of  the  special  Act  of  any  lands  charged  with 
the  land-tax,  or  liable  to  be  assessed  to  the  poor-rate,  they  shall 
from  time  to  time  until  the  works  sball  be  completed  and  assessed 
to  such  land-tax  or  poor-rate,  be  liable  to  make  good  the  defi- 
ciency in  the  several  assessments  for  land-tax  and  poor-rate  by 
reason  of  such  lands  haying  been  taken  or  used  for  the  purposes 
of  the  works,  and  such  deficiency  shall  be  computed  according  to 
the  rental  at  which  such  lands,  with  any  building  thereon,  were 
valued  or  rated  at  the  time  of  the  passing  of  the  special  Act;  and, 
on  demand  of  such  deficiency,  the  promoters  of  the  undertaking 
or  their  treasurer  shall  pay  all  such  deficiencies  to  the  collector  of 
the  said  assessments  respectively. 

It  was  contended  on  behalf  of  the  defendants,  that,  as  this 
clause  contemplates  a  time  when  the  works  authorized  to  be  done 
shall  become  assessable  to  the  poor-rate,  it  cannot  apply  to  the 
streets  and  public  places  to  be  made  by  the  board,  and  therefore 
that  they  are  not  liable  to  pay  in  respect  of  property  which  stood 
upon  the  sites  of  such  streets  and  places,  seeing  that  these  can 
never  become  assessable  to  the  poor-rate :  and  some  observations 
of  Baron  Bramwell  in  Wheeler  y.  Metropolitan  Board  of  Works  (1) 
were  quoted  in  support  of  the  argument.  In  that  case,  however, 
the  C!onrt  did  not  think  it  necessary  to  decide  the  point ;  and,  al- 
though the  learned  Baron,  in  the  course  of  his  judgment,  spoke  of 
it  as  one  of  di£Sculty,  his  opinion  on  the  whole  appears  to  have 
inclined  to  an  opposite  conclusion.  In  the  case  before  us, 
however,  it  is  necessary  to  decide  the  question.  We  have  fully 
considered  the  language  of  the  clause,  and  are  satisfied  that  such 
is  not  its  meaning. 

Pushed  to  its  legitimate  conclusion,  the  argument  would  go  to 
neutralize  the  section  altogether  in  its  relation  to  the  present 
case ;  for,  the  works  enumerated  in  the  Ist  section  which  it  was 
the  purpose  of  the  Act  to  accomplish  are  all  of  them  public  ways 
and  places  which  never  can  become  assessable  to  the  poor-rate. 
Only  such  pieces  of  land  as  may  happen  to  be  taken  and  not  to  be 
required  for  these  public  purposes  will  ever  become  assessable 

(1)  Law  Rep.  4  Ex.  303. 
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to  the  poor-rate ;  and  these  are  not  the  **  works  "  authorized  to  be 
done. 

The  clanse  is  imported  from  an  Act  which  was  framed  for  rail- 
ways, canals,  and  other  undertakings  which,  though  of  a  public 
nature,  would,  when  completed,  become  rateable  subjects.  If  it  had 
been  drawn  expressly  for  insertion  in  this  Act,  it  would  no  doubt 
have  been  differently  worded.  But,  as  it  is  incorporated  and  made 
part  of  this  Act,  we  must  adapt  its  language  to  the  subject-matter, 
and  give  it  the  effect  of  which  it  is  fairly  capable.  The  words 
**  until  the  works  shall  be  completed  and  assessed  to  the  poor-rate  " 
niark  the  period  during  which  compensation  shall  be  paid  to  the 
parish,  not  the  measure  of  that  compensation ;  the  eyent  upon 
which  the  liability  is  to  end,  not  the  extent  of  liability.  That  is 
defined  in  the  other  parts  of  the  section,  and  is  measured  by  the 
"  lands  assessed  to  the  poor-rates  and  taken  for  the  purposes  of 
the  Act'*  Whatever  those  lands  paid  or  would  have  paid  the 
board  are  to  pay  until  "  the  works  are  completed."  If  the  words 
^'  and  assessed  to  the  poor-rate  "  are  to  be  read  as  inseparable  from 
the  others,  the  two  together  constitute  the  condition,  whatever  the 
nature  of  the/  works  "  may  be ;  it  follows  either  that  the  clause  in 
this  Act  is  inoperative  or  the  liability  of  the  board  will  continue 
for  ever.  That  was  certainly  not  the  intention  of  the  legislature. 
Giving  the  clause  the  widest  sense  it  can  have  in  its  application 
to  the  purposes  of  this  Act,  it  cannot  mean  more  than  that  tbo 
board  shall  make  good  the  loss  to  the  parish  until  the  *'  works," 
that  is,  the  embankment  and  streets  authorized  to  be  made,  are 
completed,  and  the  land  not  required  for  public  purposes,  if 
assessable,  is  assessed  to  the  poor-rate.  This,  we  think,  is  the 
construction  to  be  put  upon  the  section.  That  event  happened 
when  the  certificate  mentioned  in  the  case  was  given  on  the  11th 
of  May,  1870 ;  and  from  that  period  the  liability  of  the  board 
ceased.  Whatever  land  then  remained  unappropriated  which  had 
any  rateable  value  became  assessable  to  the  poor-rate. 

It  was  further  contended  that,  as  the  parish  accounts  had  been 
duly  audited  from  year  to  year,  and  closed,  **  except  so  far  as  they 
may  be  deemed  to  be  kept  open  by  the  pending  claim,"  the  over- 
seers must  have  rated  the  remainder  of  the  parish  at  a  higher  rate, 
and  so  have  obtained  sufficient  for  their  purposes  without  the  aid 
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of  this  clause,  and  therefore  that  there  was  no  "  deficiency  "  in  the 
•assessments. 

This  objection,  which  is  extremely  ingenious,  besides  that  it 
4issames  what  certainly  is  not  explicitly  stated  nor  necessarily  to 
be  implied  from  the  language  of  the  19th  paragraph,  supposes 
that  the  word  **  de6ciency  "  means  simply  that  sum,  if  any,  which 
shall  be  found  wanting  to  make  up  the  amount  required  by  the 
parish.  Bat  we  are  satisfied  that  this  is  not  the  true  meaning  of  the 
-clause.  It  may  be  that  the  overseers  ought  not  to  have  increased 
the  amount  of  the  rate  so  as  to  surcharge  the  other  rate-payers,  by 
reason  of  the  buildings  taken  by  the  board  being  withdrawn  from 
the  assessment.  We  do  not  know  that  they  haye  done  so :  but, 
eren  supposing  they  have,  that  does  not  relieve  the  board  from 
their  liability.  What  the  clause  means  is,  that  the  board  shall 
stand  in  the  place  of  the  occupiers  of  the  demolished  houses,  and 
pay  what  they  would  have  paid  upon  each  assessment  if  the  houses 
had  not  been  taken,  and  they  had  continued  assessed  at  the 
rateable  value  which  they  bore  in  the  assessment  at  the  time  th^ 
Act  passed. 

The  amount  payable  by  the  board  is  therefore  what  the  parish 
lost  upon  each  assessment.  The  period  during  which  they  are  to 
-make  this  compensation  to  the  parish  is,  until  the  works  shall  be 
'Completed. 

Another  objection  which  was  much  pressed  by  Sir  Henry  James 
-was,  that  the  board  are  discharged  from  liability  by  reason  of  the 
deficiency  not  having  been  demanded  from  time^to  time  as  the  rates 
were  made  and  collected ;  and  that  when  the  time  for  collecting 
the  rate  was  passed,  the  liability  was  extinguished.  This  objection 
was  enforced  by  arguments  founded  both  upon  the  wording  of  the 
-clause  and  upon  considerations  based  upon  the  acknowledged  prin- 
ciple of  rating.  It  was  argued  that,  as  the  parishioners  are  a  flue- 
•toating  body,  the  payment  now  of  deficiencies  of  bygone  years 
«annot  be  applied  in  relief  of  the  ratepayers  for  the  time  being,  as 
the  statute  intended  it  should  be ;  and,  on  the  other  hand,  that  the 
iboard,  if  it  had  been  called  on  year  by  year  as  the  rates  were  made 
^to  pay  the  deficiency  in  the  rate,  would  have  been  able  to  collect 
the  amount  from  the  ratepayers  for  the  time  being,  and  that  they 
-cannot  now  pay  it  without  a  retrospective  rate,  which  the  law  does 
not  allow ;  and  that,  in  short,  by  reason  of  the  lapse  of  time,  the 
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real  debtors  cannot  be  got  to  pay,  nor  the  real  creditors  to  receive  ; 
and  that  the  words  of  the  section  must  receire  such  a  oonstmction 
as  will  carry  out  this  fundamental  principle  of  rating. 

We  were  much  impressed  at  the  time  with  the  ailments  on 
this  branch  of  the  case.  But,  upon  consideration,  they  appear  to- 
ns to  be  more  specious  than  sound.  The  principle  of  rating  relied 
upon,  viz.  that  those  who  incur  the  debt  shall  pay,  and  those  who 
are  entitled  to  the  relief  shall  receive  it,  is  necessarily  elastic,  and 
one  which  cannot  be  rigidly  applied.  Every  rate  is  made  upon  aa 
estimate  of  what  it  may  be  reasonably  expected  to  produce,  allow- 
ance being  made  for  probable  de&ulters ;  and  in  most  cases  where 
the  rates  fall  in  arrear  for  any  considerable  time  and  are  afterwards 
recovered,  some  will  have  paid  more  than  their  due  share  and  some 
are  relieved  at  the  expense  of  others  who  have  suffered.  And, 
when  a  parish  is  required  to  pay  a  bygone  debt,  which  may  be  the 
case  now  within  a  given  limit  (see  22  &  23  Yict.  c.  49),  some  are 
called  on  to  contribute  for  a  debt  which  should  have  been  paid  by 
their  predecessors.  It  is  impossible  so  to  adjust  a  system  of  rating 
as  that  none  shall  pay  or  receive  more  than  is  strictly  their  due. 
We,  therefore,  must  fall  back  upon  the  words  of  the  Act,  and,  con- 
struing them  in  their  ordinary  sense,  ascertain  what  the  intention 
of  the  legislature  was,  and  not  strain  them  in  order  to  prevent  a 
speculative  hardship. 

The  Act  says  the  board  ^'  shall  from  time  to  time  be  liable  ta 
make  good  the  deficiency,"  and  shall  pay  all  such  deficiencies  on 
demand.  The  liability,  by  the  express  terms  of  the  clause,  accrues 
from  time  to  time  as  the  rates  are  made ;  the  payment  is  to  be 
made  on  demand.  Do  the  words  ^'on  demand"  qualify  the  liabi- 
lity, or  do  they  point  to  the  time  of  payment  ?  Do  they  import  a 
condition,  or  a  duty  ?  The  argument  ^requires  us  to  read  the 
words  '^  on  demand  "  as  if  they  were,  '^  provided  the  deficiency  be 
demanded,"  that  is,  as  words  of  condition,  instead  of  words  of  obli* 
gation.  This  is  not  the  natural,  ordinary  meaning  of  the  words  ; 
and  we  cannot  see  any  sufficient  reason  for  construing  them  in  any 
other  sense. 

We  conclude,  therefore,  that  the  liability  of  the  board  was  not 
extinguished  by  the  delay  in  demanding  payment,  and  that  the 
arrears  of  all  deficiencies  do\m  to  the  date  of  the  certificate  (the 
11th  of  May,  1870),  may  l^ally  be  demanded  in  a  lump  sum. 
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We  haye  dealt  with  the  argument  as  it  was  presented  to  us, 
npon  the  supposition  that  the  board  would  have  to  pay  the  arrears 
out  of  the  rates ;  and  we  desire  to  add,  in  order  to  avoid  znisappre- 
hension^  that,  if  we  had  thought  there  was  any  validity  in  the  argu- 
ment, we  should  nevertheless  have  felt  ourselves  bound  to  give 
judgment  for  the  plaintiffs,  and  have  left  that  question,  viz.  the 
ability  of  the  board  to  pay  or  raise  the  money  by  legal  means,  to 
be  decided  when  steps  were  taken  to  enforce  payment.  But^  in 
truth,  the  assumption  is  founded  on  a  mistake.  The  embankment 
works  are  not  paid  for  out  of  rates,  but  out  of  a  special  fund  pro- 
vided for  the  purpose. 

The  last  objection  was,  that  the  overseers  of  each  year  in  which 
the  deficiency  accrued  are  the  proper  parties  to  sue,  and  that  the 
overseers  of  1871-2  are  not  the  persons  entitled  to  recover. 
Whether  any  such  objection  would  have  availed  in  an  action,  it  is 
not  necessary  to  decide, — the  question  proposed  to  us  being, 
whether  the  defendants  are  liable  to  pay  and  whether  the  plaintifEs 
are  entitled  to  demand  and  enforce  payment  in  a  lump  sum  of  the 
arrears.  We  are  of  opinion  that  the  plaintiffs  are  the  only  persons 
who  were  when  the  demand  was  made  entitled  to  receive  the 
money  and  to  enforce  payment ;  whether  by  order,  mandamus,  or 
in  any  other  form  of  proceeding,  we  need  not  consider. 

The  answers  to  the  second,  third,  and  fourth  questions  follow 
from  what  we  have  said.  The  amount  payable  by  the  board  is  the 
aggregate  of  the  rates  which  would  have  been  payable  from  time 
to  time  in  respect  of  the  property  taken,  if  the  property  had  re- 
mained as  it  was  at  the  time  of  passing  the  Act :  but,  as  soon  as 
any  new  buildings  were  erected  and  assessed,  or  become  liable  to 
be  assessed,  the  rateable  value  of  such  new  buildings  should  be 
credited  against  this  sum. 

And,  in  answer  to  the  fifth  question,  we  are  of  opinion  that,  as 
no  rates  were  at  the  passing  of  the  Act  paid  in  respect  of  the  pro- 
perty occupied  by  the  commissioners  of  works,  the  board  are  not 
liable  for  the  rateable  value  of  that  property. 

Judgment  for  the  plaintiffs. 

Attorneys  for  plainti& :  J.  &  C.  Bogers  dt  Sons. 
Attorney  for  the  Board ;  W.  WyJce  Smith. 
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1874  FOWLER  v.  LOCK. 

'  Cab  Frapnetor  cuid  Driver — JBailment — Warranty  qf  Fitness  qf  Horse  to  he 

driven  in  a  Cab, 

The  plaintiff,  a  cab-driver,  obtained  from  tbe  defendant,  a  cab-proprietor,  a 
horse  and  cab  upon  the  usual  terms,  viz.  that  the  driver  on  bringing  them  back 
at  the  end  of  the  day  should  hand  over  to  the  proprietor  IBs.,  retaining  for  himself 
all  the  day's  earnings  over  that  sum, — the  day's  food  for  the  horse  being  supplied 
by  (he  owner,  and  the  latter  having  no  control  over  the  driver  after  leaving  the 
yard.  The  horse  with  which  the  plaintiff  was  furnished,  which  was  fresh  from 
the  country  and  had  never  before  been  harnessed  to  a  cab,  overturned  the  cab  and 
injured  the  driver. 

In  answer  to  questions  put  to  them  by  the  judge,  the  jury  found  that  the  horse 
was  not  reasonably  fit  to  be  driven  in  a  cab ;  that  the  plaintifif  did  not  take  upon 
himself  the  risk  of  its  being  reasonably  fit  to  be  so  driven;  that  tlie  defendant  did 
not  take  reasonable  precautions  to  supply  the  plaintiff  with  a  reasonably  fit  horse ; 
and  that  the  horse  and  cab  were  intrusted  to  the  plaintiff  as  bailee,  and  not  as 
servant. 

A  verdict  having  been  thereupon  entered  for  the  plaintiff, — 

The  Court  refused  to  disturb  it. ' 

This  was  an  action  by  a  cab-driver  against  a  cab-proprietor  to 
recover  damages  for  injuries  sustained  by  the  plaintiff  by  reason  of 
Iiis  haying  been  supplied  with  an  untried  and  vicious  horse. 

The  cause  was  first  tried  before  Byles,  J.,  at  the  sittings  in 
London  after  Michaelmas  Term,  1871,  when  a  verdict  was  found 
lor  the  plaintiff  with  50Z.  damages.  In  the  ensuing  term,  a  rule 
nisi  was  obtained  to  enter  a  verdict  for  the  defendant  on  the  ground 
that  the  plaintiff  was  the  servant  of  the  defendant,  and  not  a  bailee ; 
and  that,  if  a  bailee  for  hire,  there  was  no  implied  promise  that  the 
horse  was  reasonably  fit  for  the  purpose  for  which  it  was  let ;  or  for 
a  new  trial,  on  the  ground  that  tbe  verdict  was  against  the  weight 
of  evidence.  This  rule  was  argued  in  Easter  Term,  1872,  when 
the  verdict  was  upheld  by  Byles  and  Grove,  JJ.  (Willes,  J.,  dis- 
senting), on  the  ground  that  the  relation  between  the  defendant  and 
the  plaintiff  was  not  that  of  master  and  servant,  but  that  of  bailor 
und  bailee,  and  consequently  that  the  defendant  was  under  a 
legal  obligation  to  furnish  the  plaintiff  with  a  horse  that  was  rea- 
sonably fit  to  be  driven  in  a  cab:  see  Fowler  v.  Look.  (1) 

(1)  Law  Rep.  7  C.  P.  272. 
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The  defendant  appealed  against  this  decision,  and  the  Court  of        1874 
Error,  being  divided  in  opinion,  upon  the  imperfect  statement  "  fowlbb 
before  them,  as  to  whether  the  horse  and  cab  were  intrusted  to       ^^^ 
the  plaintiff  as  servant  or  as  bailee,  and  those  of  the  judges  who 
inclined  to  the  latter  opinion  not  being  satisfied  that  it  followed 
necessarily  that  there  was  a  warranty  that  the  horse  bailed  was  fit 
for  the  purpose  for  which  it  was  bailed,  and  that  it  might  be  that 
the  plaintiff  took  upon  himself  the  risk  of  its  fitness,  awarded  a 
venire  de  novo.  (1) 

The  cause  again  came  on  for  trial  before  Denman,  J.,  at  the  sit* 
tings  in  London  after  Trinity  Term  last.  The  facts  proved  were 
substantially  the  same  as  upon  the  former  occasion.  The  learned 
judge  left  the  following  questions  to  the  jury  : — 

1.  Was  the  horse  reasonably  fit  to  be  driven  in  a  Hansom 
cab? 

2.  Did  the  defendant  take  reasonable  precautions  to  supply  the 
plaintiff  with  a  reasonably  fit  horse  upon  the  occasion  in  question  ? 

3.  Did  the  plaintiff  take  upon  himself  the  risk  of  the  horse  being 
reasonably  fit  to  be  driven  in  a  cab  ? 

4.  At  the  time  of  the  accident,  did  the  plaintiff  take  the  horse 
and  cab  wrongfully,  or  were  they  entrusted  to  him  by  the 
defendant  ? 

5.  Were  the  horse  and  cab  intrusted  to  the  plaintiff  as  bailee,  or 
as  servant  ? 

The  jury  answered  the  first  three  questions  in  the  negative.  In 
answer  to  the  fourth,  they  found  that  the  cab  and  horse  were 
intrusted  to  the  plaintiff  by  the  defendant ;  and  in  answer  to  the 
fifth  they  found  that  they  were  intrusted  to  him  as  bailee,  and  not 
as  seryant 

Upon  these  findings  the  learned  judge  directed  a  verdict  to  be 
entered  for  the  plaintiff;  and  the  jury  assessed  the  damages 
at  502. 

Francis  moved,  pursuant  to  leave,  to  enter  a  verdict  for  the  de- 
fendant»  or  a  nonsuit^  or  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence. 

[Denman,  J.    By  agreement  at  the  trial  the  findings  of  the  jury 

(1)  Law  Rep.  9  C.  P.  751,  n. 
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.1874  urere  not  to  prejudice  the  finding  of  the  Goart  as  to  the  relation  of 
FowuEB^    the  pai-ties.] 

j^  That  is  raised  as  a  question  of  law  for  the  Court    For  the  pur- 

pose of  this  motion  it  must  be  treated  as  a  misdirection.  The 
second  question  presented  an  immaterial  issue.  To  render  the 
defendant  liablOi  there  must  be  something  amounting  to  know* 
ledge  in  him  of  the  vicious  character  of  the  animal ;  and  that 
was  negatived  on  both  trials. 

LoBD  CoLEBiDGE,  C.J.  The  answer  of  the  jury  to  the  second 
question  virtually  amounts  to  a  finding  of  personal  negligence  on 
the  part  of  the  defendant ;  and^  as  there  was  evidence  to  support 
that  finding,  and  the  learned  judge  is  not  dissatisfied  with  the 
verdict,  there  will  be  no  rule. 

Eeatixq,  J.  The  second  finding  clearly  amounts  to  a  finding  of 
personal  negligence. 

Brett  and  Gbove,  JJ.,  concurred. 

Bule  refused. 

Attorney  for  defendant :  TT.  H.  Orchard. 


Nov.  G.  STRACHEY  v.  LORD  OSBORNE. 


Coat9 — Certificate  under  30  <fc  31  Vict,  c.  142,  a.  5 — Review  <f  Judge* s 

Discretion, 

In  dealing  with  a.  5  of  the  County  Courts  Amendment  Act,  30  &  31  Yict. 
c.  142,  the  question  is  not  simply  whether  the  action  should  have  heen  brought 
in  the  superior  Court ;  but  the  judge  is  justified  in  declining  to  certify  for  costs, 
if  he  is  reasonably  satisfied  that  the  action  should  not  have  been  brought  at  alU 

His  discretion  in  this  respect  is  open  to  review. 

Where,  therefore,  the  judge,  although  a  substantial  claim  of  right  was  put  in 
issue  by  the  pleadings  and  contested  at  the  trial,  refused  to  certify  for  costs 
under  that  section,  because  he  thought  that  the  action  was  not  bon&  fide  brought 
to  try  the  right,  but  merely  to  gratify  an  angry  feeling  against  the  defendant, 
the  Court, — Denman,  J.,  doubting, — declined  to  interfere,  not  being  satisfied 
that  the  judge's  discretion  had  been  wrongly  exercised. 

Einde  v.  Sheppard  (Law  Rep.  7  Ex.  21)  observed  upon. 

The  plaintiff  was  lord  of  the  manor  of  Great  Eden,  in  the 
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connty  of  Somerset.  The  defendant  was  the  rector  of  the  parish 
church. 

The  declaration  charged  the  defendant  with,  amongst  other 
things,  breaking  and  entering  a  dose  of  the  plaintiff  called  the 
Green,  digging  up  and  destroying  the  tarf  thereof,  and  destroying 
and  carrying  away  a  stone  seat. 

The  defendant  pleaded  twenty  pleas ;  amongst  others,  that  the 
locus  in  quo  was  not  the  soil  of  the  plaintiff,  that  it  was  the  soil 
and  freehold  of  the  defendant,  leave  and  licence,  and  pleas  claim- 
ing respectively  a  prescriptive  right  of  way  for  twenty,  thirty,  and 
forty  years. 

In  consequence  of  these  pleas  it  became  necessary  for  the  plain- 
tiff  to  prove  his  title  to  the  manor,  and  for  the  jury  to  have  a  view. 

The  trial,  which  took  place  before  Brett,  J.,  and  a  special  jury, 
at  the  last  Somerset  assizes,  lasted  two  whole  days ;  and  in  the 
result  the  plaintiff  obtained  a  yerdict  on  several  of  the  issues,  the 
jury  assessing  the  damages  at  50«.,  avowedly  as  the  cost  of  re- 
placing the  stone  seat  on  the  village  green. 

The  plaintiff  admitted  that  the  rector  had  a  right  of  way  to  his 
house  over  the  village  green,  but  contested  his  right  to  make  a 
stone  road,  as  claimed  by  the  defendant. 

The  judge  was  asked  to  certify  for  costs  under  30  &  31  Vict, 
c.  142,  s.  5  (1),  but  he  refosed  to  do  so. 
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Cokf  QXj.i  moved  for  an  order  for  costs  under  the  statute,  not- 
withstanding the  refusal  of  the  judge  to  grant  a  certificate.  He 
submitted  that  the  action  having  been  brought,  not  for  the  pur- 
pose of  recovering  damages,  but  to  try  a  right  which  was  disputed 
by  the  defendant,  the  case  was  clearly  not  of  that  frivolous  nature 
which  the  legislature  intended  to  discourage,  nor  one  which  could 
have  been  tried  in  a  county  court.  He  referred  to  HaJUih  v.  Lewii  (2) 
to  shew  that  it  is  competent  to  the  Court  or  a  judge  at  chambers 
to  grant  costs  under  this  statute,  although  the  presiding  judge 
has  declined  to  certify ;  and  also  to  Hinds  v.  Sheppard  (3) ;  and  he 
read  a  long  correspondence  which  had  taken  place  between  the 
l^rties  and  their  respective  attorneys  before  the  commencement  of 

(1)  See  the  so^tion,  ante  p.  34,  n.  (1), 
(2)  I  H.  &  N.  367 ;  31  L.  J.  (Kx.)  26.  (3)  Uw  Tlep.  7  Ex.  21. 
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the  action,  which  shewed  that  the  defendant  throughout  was  dis- 
puting the  plaintiff's  right  to  the  village  green. 

[Brett,  J.  The  result  shewed  that  the  plaintiff  had  no  right 
to  bring  the  action  except  in  respect  of  the  stone  seat.  The  action 
was  eyidently  the  result  of  angry  feeling.  I  therefore  thought  it 
was  not  a  case  in  which  I  could  certify  that  there  was  sufficient 
reason  for  bringing  the  action  in  a  superior  Court.] 

It  is  not  a  case  for  a  county  court,  where  there  can  be  neither 
special  jury  nor  yiew :  and,  if  the  action  had  been  brought  in  the 
inferior  court,  the  defendant  would  have  removed  it  The  conse* 
quence  of  refusing  this  application  will  be,  that,  although  the 
plaintiff  will  get  no  costs,  the  defendant  will  have  the  costs  of  the 
issues  found  for  him. 


Lord  Coleridqe,  C.J.  I  am  of  opinion  that  there  should  be 
no  rule.  The  application  is  under  s.  5  of  80  &  31  Vict.  c.  142, 
which  enacts  that,  *^  if  in  any  action  commenced  after  the  passing 
of  the  Act  in  any  of  the  superior  Courts  of  record,  the  plaintiff' 
shall  recover  a  sum  not  exceeding  201  if  the  action  is  founded  on 
contract,  or  101.  if  founded  on  tort,  whether  by  verdict,  judgment 
by  default,  or  on  demurrer,  or  otherwise,  he  shall  not  be  entitled 
to  any  costs  of  suit  unless  the  judge  certify  on  the  record  that 
there  was  sufficient  reason  for  bringing  such  action  in  such  superior 
Court,  or  unless  the  Court  or  a  judge  at  chambers  shall  by  rule  or 
order  allow  such  costs."  The  80  &  31  Vict.  c.  142  is  the  last  Act 
dealing  with  this  matter ;  and  it  comes  as  a  continuation  of  two 
or  three  Acts,  in  one  of  which  the  language  was  not  quite  the  same. 
I  pronounce  my  opinion  upon  the  words  of  s.  5  alone.  There  may 
be  ground  for  sayii\g  tliat,  where  the  state  of  facts  is  such  as  to 
bring  the  case,  not  within  this  section,  but  within  the  enactment 
in  15  &  16  Vict,  c  54,  s.  4,  the  discretion  of  the  judge  is  taken 
away.  But  that  is  not  this  case.  The  section  upon  which  this 
application  is  grounded  expressly  casts  it  upon  the  judge  who  pre- 
sides at  the  trial  to  certify  or  not  that  there  was  sufficient  reason 
for  bringing  the  action  in  the  superior  Court  The  judge  here 
has  refused  to  certify.  It  might  be  enough  to  say,  holding  as  I 
do  that  the  discretion  should  be  absolute,  that  I  cannot  see  that 
the  discretion  in  this  case  was  wrongly  exercised.    But  the  Courts 
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hare  taken  upon  themselves  upon  fresh  materials  to  review  the  . 
judge's  discretion,  and  in  some  instances  to  come  to  a  different  con* 
dosion.    I  do  not  venture  to  question  the  power  of  the  Courts  to 
do  this :  but  I  think  it  should  be  a  very  strong  case  to  induce  them 
to  interfere.     Upon  the  facts  of  this  case,  I  have  no  hesitation  in 
ffaying  that  my  Brother  Brett  exercised  his  discretion  in  a  satis* 
factory  manner,  and  as  I  should  have  been  disposed  to  exercise  it 
myself;  and  I  see  no  reason  for  saying  that  he  was  wrong  in  think- 
ing that  there  was  no  justifiable  reason  for  bringing  the  action  at 
all.  Both  parties  appeared  to  have  been  in  the  wrong.   The  plaintiff 
had,  as  my  Brother  Brett  reports  to  us,  shut  up  a  way  of  access  to 
the  rectory  house  which  appeared  to  have  existed  for  forty  or  fifty 
years,  and  brought  this  action  against  the  rector  for  making,  or 
rather  for  restoring,  a  way  across  the  village  green.    I  cannot  see 
that  the  action  was  in  any  fair  sense  of  the  word  brought  to  try  a 
right ;  but,  on  the  contrary,  it  Eeems  to  have  been  brought  merely 
to  gratify  spite  and  anger.    If  that  be  so,  it  clearly  was  not  a  case 
for  a  certificate.    Einde  v.  Sheppard  (1)  is  an  authority  for  saying, 
not  only  that  the  Court  may,  but  that  they  ought  to  review  the  dis- 
cretion of  the  judge  if  satisfied  that  he  has  exercised  it  erroneously. 
There,  a  right  to  land  was  in  issue.    Mr.  Justice  Willes  refused  to 
certify  at  the  trial ;  and  a  judge  at  chambers  also  refused  under  the 
latter  part  of  this  section  to  make  an  order  for  costs.  The  Court  of 
Exchequer  were  divided  on  the  question.    The  Lord  Chief  Baron 
and  Barons  Bramwell  and  Channell  were  in  favour  of  a  review  of 
the  judge's  discretion.    Baron  Cleasby,  not  differing  from  the  rest  of 
the  Court,  thought  the  plaintiff  ought  not  to  be  allowed  to  ques- 
tion the  jurisdiction  of  the  judge,  save  under  very  exceptional 
circumstances.    If  that  case  be  taken  as  deciding  that,  where  a 
title  or  right  comes  in  issue,  the  presiding  judge  is  lound  to  certify, 
as  the  language  of  Mr.  Baron  Bramwell  might  seem  to  import,  it 
is  a  pity  that  the  legislature  should  have  passed  two  or  three  Acts 
to  so  little  purpose,  seeing  that  some  right  is  nearly  always  in 
iasoe.    The  section  in  question,  as  it  seems  to  me,  implies  a  discre- 
tion in  the  judge  to  grant  or  withhold  his  certificate  according  to 
the  impression  made  upon  his  mind  by  the  facts  appearing  before 

(1)  Law  Rep.  7  Ex.  21. 
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bim.  The  Lord  Chief  Baron,  in  Sinde  v.  Sheppard  (i),  though 
he  differed  from  the  exercise  of  discretion  by  Willes,  J.,  and  over* 
ruled  it,  does  not  in  his  judgment  in  reality  go  further  than  the 
Ciourts  bad  gone  before ;  and  it  is  clearly  too  late  now  to  dispute 
their  right  to  do  so.  All  that  that  case  must  be  taken  to  decide, 
isy  that»  in  certain  cases,  the  Court  will  overrule  the  discretion 
of  the  judge.  It  decides  no  principle ;  but  merely  that  the 
judge  was  wrong  in  that  case,  which  in  this  case  I  do  not  think 
be  was.  There  was  an  earlier  case  of  Taylor  v.  Orawland  Oas 
Co.  (2),  where  Parke,  B.,  said  that  ^*  the  plaintiff  ought  to  lay 
sufficient  ground  for  the  exercise  of  that  jurisdiction/*  In  the 
case  of  EiUeh  v.  Lewis  (3),  it  was  held  that^  where  a  plaintiff 
in  an  action  in  a  superior  Court  recoyered  a  sum  not  exceeding 
20/.  in  contract  or  52.  in  tort,  and  the  judge  who  tried  the  cause 
refused  to  certify  under  13  &  14  Vict.  c.  61,  s.  12,  that  it  appeared 
to  him  at  the  trial  that  there  was  a  sufficient  reason  for  bringing 
the  action  in  the  Court  in  which  it  was  brought,  the  Court  would 
not,  upon  facts  substantially  the  same  as  those  before  the  judge, 
exercise  the  power  conferred  on  them  by  15  &  16  Vict.  c.  54,  s.  4, 
to  order  that  the  plaintiff  recoyer  costs.  Bramwell,  B.,  there 
said  (4)  :  ''  It  seems  to  me  that,  although  the  legislature  has  given 
us  the  power,  it  never  could  have  been  intended  that  we  should 
exercise  it  on  the  same  materials  as  those  before  the  judge  at 
Nisi  Frius.  I  will  not  say  that  the  matter  is  altogether  one  of 
discretion ;  but  it  is  undoubtedly  one  of  opinion,  no  rule  being 
laid  down  by  which  the  judge  at  Nisi  Prius  is  to  be  guided  in 
saying  whether  there  is  sufficient  reason  for  bringing  the  action 
in  the  superior  Court.    It  never  could  have  been  intended  that 

• 

there  should  be  an  appeal  from  the  judge  who  had  the  best 
opportunity  of  seeing,  and  being  the  most  competent  person  to 
decide,  whether  the  action  was  fit  to  be  brought  in  a  superior 
Court."  Then,  in  Hinde  v.  Sheppard  (1),  the  same  learned  judge 
said:  ''I  do  not  wish  to  recall  anything  I  said  in  HtUoh  v. 
Letoi9,  (3)  That  was  an  action  brought  only  to  recover  damages, 
aad  in  such  cases  it  is  for  tlie  judge  at  Nisi  Prius  to  decide  as  to 

(1)  Law  Bep.  7  Ex.  21.  ,     (3)  7  H.  &  N.  807 ;  81  L.  J.  (Ex.)  2«. 

(2)  11  Ex.  1 ;  24  L.  J.  (Ex.)  233.      (4)  7  H.  &  N.  at  p.  376. 
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the  propriety  of  certifyisg  for  costs.  But  here  a  right  is  in  qnes- 
tioD,  which  would  have  little  or  no  bearing  on  the  amount  of 
damages ;  and,  there  being  sufficient  cause  for  bringing  the  action 
in  this  Court,  the  plaintiff  is  entitled  to  his  costs.''  And  Cleasby, 
B.,  said :  ^  If  I  had  to  decide  this  case  unbiassed  by  the  opinions 
of  my  Lord  and  my  learned  Brothers,  I  should  have  thought  we 
ought  not  to  interfere  with  the  decision  of  the  judge  at  Nisi  Prius. 
If  the  judge  is  applied  to  at  the  trial  to  certify,  he  has  a  general 
jurisdiction  over  the  costs ;  and,  when  he  has  refused  the  applica* 
tion,  I  think  the  Court  ought  not,  without  very  strong  and  con- 
yincing  reasons,  to  review  his  decision."  If  it  was  intended  to  lay 
it  down  in  that  ease  that  the  Court  has  no  discretion,  I  do  not 
think  the  decision  correct,  because  undoubtedly  the  whole  current 
of  the  cases  points  the  other  way.  But,  both  upon  the  words  of  the 
Act  and  upon  the  authorities,  and  because  I  entirely  concur  in 
the  view  taken  by  my  Brother  Brett,  I  think  this  rule  should  be 
refused. 
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Eeatinq,  J.  Mr.  Cole  in  this  case  asks  us  to  review  the  dis- 
cretion of  my  Brother  Brett  in  refusing  to  certify  under  30  &  31 
Yict  c.  142,  s.  5,  that  there  was  sufficient  reason  for  bringing  the 
action  in  the  superior  Court,  so  as  to  give  the  plaintiff  his  costs. 
The  action  was  brought  for  a  trespass  in  breaking  and  entering  the 
plaintiff's  close,  part  of  the  manor  of  Great  Eden,  and,  amongst 
other  things,  destroying  a  stone  seat  on  the  village  green.  There 
were  pleas,  undoubtedly,  which  put  in  issue  the  title  of  the  plain- 
tiff; and  at  the  trial  objections  were  made  that  the  plaintiffs  claim 
to  the  soil  and  freehold  was  not  proved.  The  case  went  to  the 
jury,  who  found  all  the  issues  as  to  title  for  the  plaintiff,  but  against 
him  on  an  issue  raised  as  to  the  right  of  the  defendant  to  do  cer- 
tain acts  on  the  soil  of  the  manor  in  the  way  of  making  a  road  to 
his  rectory  house.  I  think  the  correspondence  which  Mr.  Cole  has 
lefeired  to  fully  justifies  him  in  contending  that  the  right  of  the 
plaintiff  to  the  green  was  contested  by  the  defendant  before  the 
bringing  of  the  action  as  well  as  at  the  trial.  But  there  were  other 
circumstances  in  the  case  which  must  not  be  lost  sight  of.  It  ap- 
peared that  the  parties  were  on  very  bad  terms  with  each  other. 
There  was  much  beat  and  anger  on  both  sides.    And,  notwithstand- 
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ing  that  there  were  pleas  put  upon  the  record  which  raised  an  im- 
portant question  of  title,  the  surrounding  circumstances  induced  my 
Brother  Brett  to  come  to  the  conclusion  that  there  was  no  sufficient 
reason  for  bringing  the  action  in  the  superior  Court  In  other 
words,  that  the  object  was,  not  to  try  a  question  of  title,  but  merely 
to  indulge  a  hostile  feeling  in  which  both  parties  appeared  to  have 
participated.  Had  the  point  not  been  already  decided,  I  think  it 
might  well  have  been  questioned  whether  the  statute  did  not  intend 
the  discretion  of  the  judge  to  be  final.  It  altogether  deprives  the 
plaintiff  of  costs  where  he  shall  not  recover  a  certain  amount  of 
damages.  In  order  to  give  the  plaintiff  costs,  the  judge  must 
certify  aflfirmatively  "  that  there  was  sufficient  reason  for  bringing 
the  action  in  the  superior  Court."  I  cannot  help  thinking  that  the 
intention  of  the  legislature  was,  that,  except  upon  additional 
materials,  the  decision  of  the  judge  should  be  final  At  all  events, 
I  agree  with  my  Lord,  that,  although  we  have  the  power  to  review 
the  discretion  of  the  judge,  very  strong  grounds  should  be  laid  to 
induce  us  to  do  so :  and  though,  upon  the  facts  brought  before  me,  I 
must  say  I  am  not  quite  satisfied  that  I  should  have  myself  with- 
held a  certificate,  I  cannot  go  so  far  as  to  say  that  my  Brother 
Brett,  with  all  his  knowledge  of  the  case,  came  to  a  wrong 
conclusion.  I  think  we  ought  to  be  very  cautious  in  interfering, 
without  more  materials  to  guide  us.  I  think  the  rule  should  be 
refused. 


Dekhan,  J.  Here,  as  in  Hhide  v.  Sheppard  (1),  the  application 
does  not  come  before  us  strictly  in  the  shape  of  an  appeal  from  the 
learned  judge  who  presided  at  the  trial ;  but  it  is  an  application  to 
the  Court  for  a  rule  under  the  latter  branch  of  s.  5  of  30  &  31 
Vict.  c.  142.  In  substance,  however,  it  amounts  to  an  appeal,  in- 
asmuch as  no  fresh  materials  are  brought  before  us.  The  difficulty 
I  feel  in  refusing  this  rule  is  not  any  doubt  I  entertain  as  to  the 
right  of  the  judge  to  exercise  his  discretion,  as  it  is  called ;  but 
my  difficulty  is  whether,  where  a  valuable  and  substantial  right  is 
in  issue,  as  in  Hinds  v.  Sheppard  (1),  the  judge  is  not  bound  to 
exercise  his  discretion  by  certifying  for  costs.  That  case  is  not 
quite  satisfactory  to  my  mind.    Mr.  Justice  Willes,  who  was  as 

(1)  Law  Rep.  7  Ex.  21. 
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<K>nyersant  with  the  Common  Law  Procedure  Acts  and  the  County 
Court  Acts  as  any  judge  who  ever  sat  on  the  bench,  refused  to 
certify  in  that  case,  which  was  as  clear  an  expression  of  opinion  as 
•could  be  that  there  was  no  sufficient  reason  for  bringing,  that  action 
in  the  superior  Court.  The  judgment  of  the  Lord  Chief  Baron 
-does  not  put  it  on  the  ground,  as  my  Brother  Bramwell's  words 
«eem  to  put  it,  that,  wherever  a  substantial  and  valuable  right  is 
in  issue,  the  judge  ought  to  certify :  but  he  says  that,  where  there 
is  a  bona  fide  intention  to  try  an  important  right,  the  action  is  one 
which  may  properly  be  brought  in  a  superior  Court.  Bramwell,  B.^ 
^seema  to  think  the  judge's  discretion  is  limited  where  a  sub- 
stantial right  is  in  issue.  I  must  own  that  I  should  have  preferred 
that  the  rule  should  go,  in  order  that  the  decision  in  Einde  v. 
Sheppard  (1)  might  be  reconsidered,  and  the  true  rule  laid  down. 
But  I  do  not  feel  sufficient  confidence  in  the  correctness  of  my  own 
view  as  to  what  was  intended  to  be  laid  down  in  that  case,  to 
induce  me  to  dissent  from  the  conclusion  at  which  my  Lord 
and  my  two  learned  Brothers  have  arrived. 

Bbett,  J.  At  the  trial  I  was  asked  to  certify  to  give  the 
plaintiff  his  costs.  I  refused  to  do  so.  This  application  is  now 
made  to  the  Court  for  a  rule  to  the  same  effect,  without  any  fresh 
materials.  It  is  impossible  for  the  Court  to  grant  such  a  rule 
unless  they  are  prepared  to  say  that  I  was  wrong  in  refusing  to 
-certify.  To  say  that  this  is  not  an  appeal  from  my  decision,  is  a 
mere  play  upon  words.  That  the  Court  has  power  to  review  the 
'discretion  of  the  judge,  I  think  it  unnecessary  to  discuss.  I  assume 
the  effect  of  the  decisions  to  be  that  the  Court  may  examine,  and, 
if  satisfied  that  the  judge  was  wrong,  make  an  adverse  order.  Had 
it  not  been  for  those  decisions,  I  should  certainly  have  thought 
that  the  intention  of  the  legislature  was  that  the  discretion  of  the 
judge  should  not  be  the  subject  of  review.  The  words  of  the 
section  are  very  strong  and  precise.  I  should  have  thought  that 
their  meaning  was,  that  the  plaintiff  may  apply  to  the  judge  at 
the  trial  for  a  certificate ;  or,  if  he  omits  to  do  so,  he  may  after- 
wards aj^ly  to  a  judge  for  an  order  or  to  the  Court  for  a  rule,  and 
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that  the  judge  or  the  Court  may  in  the  exercise  of  his  or  their 
discretion  allow  costs ;  or,  if  there  be  any  new  materials,  such 
application  may  be  made  notwithstanding  the  refusal  of  the  pre- 
siding judge  to  certify.  Upon  the  authorities  as  they  stand,  the- 
question  now  is,  whether  or  not  I  was  right,  upon  the  construction 
of  the  Act,  and  upon  the  facts,  in  refusing  my  certificate.  The- 
words  are,  that,  if  the  plaintiff  fails  to  recover  a  given  sum,  '^  he 
shall  not  be  entitled  to  any  costs  of  suit  unless  the  judge  certify 
on  the  record  that  there  was  sufficient  reason  for  bringing  the 
action  in  a  superior  Court,"  or  unless  the  Court  or  a  judge  at 
chambers  shall  by  rule  or  order  allow  such  costs.  The  argument 
of  Mr.  Cole  supposes  that,  if  a  right  is  in  issue,  the  judge  is  bound 
to  assume  that  the  action  is  bona  fide  brought  to  try  such  rights 
I  see  nothing  in  the  words  of  the  section  to  make  it  necessarily 
follow  that  the  judge  must  certify  in  such  a  case.  There  may  be- 
rights  which  may  very  fitly  be  tried  in  the  county  court.  If  the 
decision  in  Hinde  v.  Sheppard  (1)  is  to  be  taken  to  be,  thai,  oi^ 
shewing  that  a  right  or  title  is  in  issue,  the  judge  mtut  certify,  I 
think  it  is  a  wrong  decision.  Here,  it  is  obvious  that  a  right  was 
in  dispute  at  the  trial.  What  I  had  to  determine  was,  whether 
the  action  was  really  brought  to  try  the  title,  or  for  some  other 
purpose.  If  I  had  thought  that  the  plaintiff  had  really  brought 
the  action  in  order  to  sustain  his  right  to  the  village  green,  I  should 
have  felt  bound  to  certify  for  costs.  But  I  could  come  to  no  other 
conclusion  upon  the  facts  which  appeared  before  me,  than  that 
there  was  no  sufficient  reason  for  bringing  the  action  in  the- 
superior  Court.  I  was  satisfied  that  the  plaintiff  did  not  bring  or 
maintain  the  action  to  support  his  daim  to  the  green.  The  claim 
set  up  by  the  defendant  to  the  village  green  as  part  of  the  glebe- 
was  not  material.  The  defendant  clearly  had  not  a  shadow  of 
interest  in  the  soil  of  the  green.  In  truth,  the  action  was  neither 
brought  nor  maintained  for  the  purpose  of  trying  the  plaintiff's- 
right  to  the  manor,  or  the  right  to  the  green,  but  to  prevent  the 
rector  from  having  a  convenient  road  to  the  rectory,  and  putting^ 
him  in  an  ignominious  position  with  regard  to  his  parishioners.  It 
was,  therefore,  impossible  for  me  to  certify  under  s.  5  of  30  &  31 
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Yict  c.  142,  that  there  was  sufficient  reason  for  bringing  the  action 
in  this  Court,  nor  that  it  was  brought  to  try  a  right  It  was,  in  ~ 
truth,  brought  to  deprive  the  defendant,  as  the  verdict  of  the  jury 
has  established,  of  a  right  of  way  across  the  village-green  to  the 
rectory  house.  The  origin  of  the  disputes  between  the  parties  was 
ihat  an  arrangement  which  they  had  entered  into  for  the  exchange 
of  some  lands  had  been  set  aside  by  the  ecclesiastical  commis- 
sioners ;  and  the  plaintiff  chose  to  think  that  they  had  been  in- 
fluenced in  their  conduct  by  the  defendant,  and  so  took  away  from 
him  a  right  of  way  which  he  had  long  enjoyed.  He  did  this 
because  he  was  angry.  The  defendant,  whose  conduct  I  neither 
justify  nor  admire,  was  as  angry  as  the  plaintiff  was ;  a^d  acts  of 
the  most  contemptible  kind  on  the  part  of  both  ensued.  The  Act 
of  Parliament  is  pointed  wholly  to  the  plaintiff's  case.  It  was 
clear  before  and  at  and  to  the  end  of  the  trial  that  the  defendant 
had  no  case  as  to  the  manor;  and  his  claim  to  the  green  as  pcurt  of 
the  glebe  was  perfectly  idle.  I  entirely  agree  with  my  Lord  and 
my  two  learned  Brothers,  that,  although  the  Court  may  have 
power  to  review  the  discretion  of  the  judge  under  this  statute, 
they  ought  not  to  interfere  unless  it  be  perfectly  clear  that  he  is 
wrong.  If  I  had  had  any  doubt,  I  should  readily  have  agreed  to  a 
rule :  but  I  was  and  still  am  of  opinion  that  the  action  was  one 
irhich  ought  not  to  have  been  brought  in  any  Court. 

Bvle  refused. 
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Attorneys  for  plaintiff :  Prior,  Bigg,  Church,  db  Adams. 
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1874  STANLEY  v.  DOWDESWELL. 

Aov.  18. 


Agreement — J^at  a  eufficient  Acceptance  of  an  Offer, 

The  agents  of  A.,  who  had  a  lease  of  premises.  No.  22,  Belgrave  Road,  to  duspose- 
of,  wrote  to  B.  as  follows : — 

"  We  have  been  requested  by  Mrs.  D.  to  find  her  a  lodging-house  in  this  neigb* 
bourhood ;  and  we  forwai'd  for  your  approval  particulars  of  two  which  we  think 
most  likely  to  suit'* 

Inclosed  were  particulars  of  two  houses,  one  of  which  was  No.  22,  Belgrave 
Road,  the  terms  for  which  were  stated  to  be : — Premium,  250  guineas ;  rent,  80^. ; 
and  certain  fixtures  and  planned  furniture  to  be  taken  at  a  valuation. 

B.  replied  as  fgllows  : — *'  I  have  decided  on  taking  No.  22,  Belgrave  Road,  and 
have  spoken  to  my  agent,  Mr.  C,  of,  &c.,  who  will  arrange  matters  with  you  if 
you  will  put  yourselves  in  commnnication  with  him.  I  leave  town  this  afternoon ; 
so,  if  you  have  occasion  to  write  to  me,  please  address  to  Cirencester :"" — 

Held,  that  these  two  letters  did  not  constitute  a  complete  agreement  binding  on 
the  defendant. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  tbe 
lease  of  a  house  for  the  term  of  twenty-one  years  from  the  25th  of 
January,  1868;  and  that  it  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  plaintiff  should  grant  to  the  defendant  and 
the  defendant  should  accept  from  the  plaintiff  an  assignment  of  the 
said  lease  for  the  residue  then  unexpired  of  the  said  term  of  twenty- 
one  years,  for  the  price  or  sum  of  262/.  10a.  to  be  paid  by  the 
defendant  to  the  plaintiff,  and  upon  certain  other  terms  then 
agreed  upon  between  them:  Averment^  that  all  conditions  were 
fulfilled,  and  all  things  happened,  and  all  times  elapsed  necessary  to 
entitle  the  plaintiff  to  have  the  said  agreement  performed  by  the 
defendant :  Breach,  that  the  defendant  refused  to  accept  an  assign- 
ment of  the  said  lease  from  the  plaintiff,  or  to  pay  to  the  plaintiffs 
the  said  sum  of  2627.  lOa.,  whereby  the  plaintiff  was  put  to  great 
loss  and  incurred  costs  and  expenses  in  preparing  the  said  assign- 
ment and  in  taking  and  preparing  another  house  for  the  occupation 
of  himself  and  family :  Claim,  500/. 

Pleas  denying  the  agreement  and  the  breach.    Issues  thereon. 

At  the  trial  before  Grove,  J.,  at  the  second  sitting  at  West- 
minster in  this  Term,  it  appeared  that  the  plaintiff,  being  possessed 
of  the  lease  of  a  house,  No.  22,  Belgrave  Koad,  and  wishing  ta 
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dispose  of  it,  placed  it  in  the  hands  of  Messrs.  Davies  &  Francis,        1874 
house-agents,  to  whom  he  communicated  the  terms  upon  which  he     stanlet 
was  willing  to  part  with  it,  tiz.  a  premium  of  250  guineas,  certain  dqwd^well 
tenant's  fixtures,  planned  furniture,  &c  to  be  taken  to  by  valuation 
in  the  usual  way,  and  rent  80/.  per  annum. 

On  the  11th  of  November  last»  a  lady  calling  herself  Mrs. 
Dowdeswell  called  at  the  ofiSce  of  Messrs.  Davies  &  Francis,  and 
obtained  an  order  to  view  the  premises,  upon  the  back  of  which 
the  terms  were  written,  viz.  Premium,  262Z.  10a. ;  rent,  802. ;  term, 
about  sixteen  years.  At  the  lady's  request,  Messrs.  Davies  & 
Francis  wrote  to  the  defendant  at  the  King's  Arms,  Cirencester,  a 
letter  as  follows : — 

"  13th  November,  1873. 

**  Sir, — We  have  been  requested  by  Mrs.  Dowdeswell  to  find  her 
a  lodging-house  in  this  neighbourhood ;  and  we  have  much  plea- 
sure in  forwarding  for  your  approval  particulars  [which  were  in- 
closed] of  two  which  we  think  most  likely  to  suit.  We  believe  it 
is  her  intention  to  write  you  by  same  post,  expressing  her  views, 

she  having  seen  both. 

(Signed)    "  Davies  &  Francis.'* 

Shortly  afterwards,  at  an  interview  between  the  plaintiff  and 
tbe  defendant,  the  latter  remarked, — '*  Let  me  see,  is  it  pounds  or 
guineas  ?"  to.which  the  plaintiff  replied,  *'  Guineas :  250  guineas ; 
the  pounds  for  myself,  the  shillings  for  the  agents."  The  plaintiff 
then  pointed  out  various  articles  which  the  defendant  would  have 
to  take  to  at  a  valuation.  On  the  14th  of  November  the  defendant 
wrote  to  Davies  &  Francis,  as  follows : — 

^  Grentlemen, — I  have  decided  on  taking  No.  22,  Belgrave  Bead, 

and  have  spoken  to  my  private  agent,  Mr.  W.  Cruickshank,  of 

Cruickshank,  Brothers,   29,  Great  St.  Helens,   City,  who  will 

arrange  matters  with  you,  if  you  will  kindly  put  yourselves  in 

communication  with  him.    I  leave  town  this  afternoon;   so,  if 

yoa  have  occasion  to  write  to  me,  please  address,  as  before,  to 

Cirencester." 

(Signed)    "  J.  M.  Dowdeswell." 

The  consent  of  the  plaintiff's  lessor  to  the  assignment  was  duly 
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1874        obtained,  and  a  draft  assignment  was  sent  by  the  plaintiff's  solicitors 
Stanley     to  the  defendant's  solicitors.    Bat»  after  much  negotiation,  the 
DowDBBWBLL.  defendant  retired  from  his  engagement. 

The  canse  was  tried  before  Grove,  J.,  at  the  second  sitting  at 
Westminster  in  this  Term,  when  the  question  was,  whether  the 
two  letters  aboTe  set  out  constituted  an  agreement  to  take  the 
premises.  The  plaintiff  contended  that  the  second  letter,  as  ex- 
plained by  what  passed  at  the  subsequent  interyiew,  sufficiently 
referred  to  the  first  to  constitute  a  complete  and  binding  contract. 
The  defendant  contended  that,  even  assuming  that  the  first  letter 
was  incorporated  by  reference  in  the  second,  the  two  did  not  con- 
stitute a  complete  and  final  agreement,  inasmuch  as  there  remained 
terms  to  be  arranged  with  the  agent  to  whom  the  defendant  in  his 
letter  referred  the  plaintiff's  agents. 

The  learned  judge,  adopting  the  latter  view,  directed  a  verdict 
for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  701,  agreed  damages,  if  the  Court  should  be  of 
opinion  that  the  two  letters  constituted  a  complete^  and  binding 
agreement. 

Day,  Q.C.  (Chraniham  with  him),  moved  accordingly.  The  letters 
set  out  were  the  only  letters  which  passed  between  the  parties ; 
and  the  second,  as  explained  by  the  conversation  at  the  interview 
between  the  plaintiff  and  the  defendant,  sufficiently  refers  to  the 
first  to  make  the  two  a  complete  agreement.  No  deviation  of 
terms  was  ever  suggested ;  these  were  all  settled ;  and  all  that 
Mr.  Cruickshank  had  to  do  was  to  see  that  the  matter  was  carried 
out  according  to  that  arrangement.  In  Morris  v.  WHson  (1)  it  was 
held  that,  when  a  memorandum  in  writing,  signed  by  the  party  to 
be  charged,  refers  to  another  document  in  writing,  it  may  be  proved 
by  parol  evidence  that  a  certain  document  is  the  one  referred  to. 
Vice-Ohancellor  Wood,  in  giving  judgment,  after  referring  to  and 
distinguishing  Hodges  v.  HorsfaU  (2),  says :  "  In  this  case  there  is 
clearly  a  memorandum  in  writing  referred  to  by  the  memorandum 
in  writing  signed  by  the  party  to  be  charged ;  and  the  only  objec- 
tion arises  out  of  the  question  whether  the  former  memorandum 

(1)  5  Jur..(N.S.)  168.  ^  (2)  1  Russ.  &  M.  116.. 
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can  be  identified. .  The  case  of  Shortrede  v.  Cheek  (1)  is  approved  1874 
of  by  Sir  J.  Wigram  in  his  yalaable  work  on  Evidence,  p.  127^  in  Stanlit 
which  he  came  to  the  conclasion  that  a  reference  to  another  written  dowsowell. 
instmment  in  the  instrument  signed  by  the  party  to  be  charged  is 
sofficient.  In  that  case,  there  was  no  reference  in  the  memorandum 
to  shew  what  the  note  was ;  but,  during  the  argument,  and  also 
in  the  judgment,  Parke,  B.,  says :  *  The  letter  refers  to  some  note 
in  the  possession  of  the  person  to  whom  the  letter  is  sent ;  if  it 
turns  out  that  there  is  only  one  note,  altiiough  you  are  obliged  to 
get  at  that  by  parol  evidence,  yet  the  case  is  not  within  the 
statute.'  Here,  there  is  a  note  signed  by  the  party  to  be  charged, 
referring  to  a  list  If  you  find  that  there  is  produced  a  thing  in 
writing  which  is  a  list  of  furniture  at  No.  1,  Ulster  Terrace,  the 
property  in  question,  and  there  is  no  suggestion  of  any  other 
instrument,  but,  on  the  contrary,  in  his  cross-examination,  the 
defendant  says  he  meant  that  list,  then  the  case  is  on  all-fours 
with  Shoffrede  y.  Cheek  (1),  and  the  list  becomes  incorporated 
with  the  agreement"  It  is  difficult  to  discover  any  substantial 
distinction  between  that  case  and  the  present. 

[Brett,  J.  The  letter  of  the  14th  of  November  is  not  a  distinct 
acceptance  of  the  plaintiff's  offer  upon  the  terms  mentioned  in  the 
letter  of  the  IStL] 

No  other  terms  were  ever  suggested.  , 

[Bbett,  J.  Bat  the  plaintiff's  agents  are  referred  to  Mr. 
Cruickshank,    ''who   will   arrange    matters    with    you."     That  ' 

looks  as  if  there  had   been  no  complete  and  definite  agree- 
ment] 

Having  agreed  to  take  the  premises  on  the  terms  proposed  to 
him,  the  defendant  merely  refers  the  plaintiff's  agents  to  the  per- 
son who  is  to  settle  the  details  with  them,  such  as  the  valuation  of 
the  furniture  to  be  taken,  and  the  preparation  of  the  necessary 
conyeyance. 

LoBD  CoLEBiDGE,  C.  J.  I  am  of  opinion  that  there  should  be  no 
rale.  The  yerdict  passed  for  the  defendant  on  the  ground  that 
there  was  no  sufficient  agreement  in  writing  to  bind  him.    The 

(1)  1  A.  &  E.  57. 
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1874  agreement  suggested  was  made  up  of  two  letters.  The  first  is 
Stanlet  dated  the  13th  of  November,  1873,  from  the  plaintiff's  agents  to 
DowDMwiLL.  *^®  defendant,  and  was  as  follows : — "  We  have  been  requested  by 
Mrs.  Dowdeswell  to  find  her  a  lodging-house  in  this  neighbourhood ; 
and  we  forward  for  your  approval  particulars  of  two  which  we  think 
most  likely  to  suit."  Inclosed  in  this  letter  were  particulars  of  two 
houses,  one  of  which  was  No.  22,  Belgrave  Boad,  the  terms  for 
which  were  stated  to  be,  premium  250  guineas,  rent  802.,  and 
certain  fixtures  and  planned  furniture  to  be  taken  at  a  valuation. 
On  the  14th  of  Noveml>er  the  defendant  wrote  to  the  plaintiff's 
agents,  as  follows : — *'  I  have  decided  on  taking  No.  22,  Belgrave 
Boad,  and  have  spoken  to  my  agent,  Mr.  Cruicksbank,  who 
wiU  arrange  nuxitera  with  you^  if  you  will  put  yourselves  in 
communication  with  him.  I  leave  town  this  afternoon ;  so,  if 
you  have  occasion  to  write  to  me,  please  address,  as  before,  to 
Cirencester." 

I  will  assume,  upon  the  authority  of  yice-Chancellor  Wood,  in 
Morris  v.  Wilson  (1),  and  the  case  of  Shortrede  v.  Cheek  (2),  that 
there  is  a  sufficient  reference  in  the  second  letter  to  a  former  memo- 
randum in  writing,  to  let  in  oral  evidence  to  shew  what  that 
memorandum  was,  and  so  to  connect  the  two  letters.  But  it  is  con- 
tended by  Mr.  Day  that  the  second  letter  amounts  to  such  an 
assent  to  the  terms  propos.ed  by  the  first  as  to  constitute  a  complete 
and  binding  contract,  and  that  the  subsequent  reference  to  Mn 
Gruickshank,  to  '*  arrange  matters,"  does  not  detract  from  that 
absolute  acceptance  of  the  terms  proposed.  We  must,  however, 
look  at  the  whole  letter  to  see  whether  or  not  the  mind  of  tho 
defendant  was  assenting  to  all  the  terms  proposed.  His  letter,  as 
it  seems  to  me,  amounts  to  this, — You  have  submitted  two  houses 
for  my  approval ;  as  far  as  concerns  me,  I  prefer  No.  22,  Belgrave 
Koad ;  my  agent  is  Mr.  Cruickshank ;  go  and  see  him,  and  he  will 
arrange  matters  with  you, — ^that  is,  arrange  with  him  the  terms  on 
which  I  am  to  become  tenant  of  the  house:  if  you  cannot  agree, 
write  to  me  at  Cirencester.  If  that  be  the  fair  interpretation  of 
the  defendant's  letter,  then  it  is  plain  that  his  mind  never  was  at 
one  with  the  mind  of  the  plaintiff,  and  that  there  was  no  sufficient 

(1)  5  Jur.  (N.S.)  168.  (2)  1  A.  tfe  E.  57. 
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acceptance  of  the  offer  to  bind  him.     The  whole  remained  in       1874 
fieri. 

Brett,  J.  I  agree  with  my  Lord.  I  entertain  a  strong  opinion 
that  the  second  letter  does  not  safficiently  refer  to  the  first  to 
incorporate  all  the  terms  contained  therein  as  those  upon  which 
the  defendant  was  minded  to  contract.  But  I  entirely  concur  with 
my  Lord  that  the  proper  construction  of  the  letter  is,  **  I  decide  to 
take  No.  22,  Belgrave  Bead,  if  you  and  my  agent  Mr.  Gruickshank 
can  agree  upon  the  terms ;  if  not,  write  to  me.''  There  clearly  is 
no  final  agreement  shewn  on  the  face  of  the  writings. 

Grove,  J.  I  am  of  the  same  opinion.  The  words  of  the  memo- 
randum in  Morris  y.  Wilson  (1)  were  much  stronger  than  those 
used  here.  If  one  man  offers  to  let  a  house  or  to  sell  goods  to 
another  upon  certain  terms,  and  the  other  writes  back,  I  agree  to 
take  the  house  or  to  purchase  the  goods  upon  those  terms,  that 
amounts  to  a  complete  agreement.  But  the  letters  here  admit  of 
a  Tery  different  construction;  and  I  must  confess  I  think  my 
Lord's  reading  of  the  second  letter  is  the  more  reasonable  one. 
It  would  seem  a  very  strong  thing  to  hold  the  defendant  bound, 
where  he  names  an  agent  who  is  to  ^arrange  matters"  on  his 
behalf.    There  clearly  was  no  binding  agreement  here. 

Bule  refused. 
Attorneys  for  plaintiff:  Batty  &  Whitehouse. 

(1)  5  Jur.  (N.S.)  168. 
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1874  GLOVER  v.  COLEMAN. 

Nov,  21. 

Eoaemeni^'Lighi — Ini&rruptvcm  not  submUied  to  or  acquiesced  in — Preecription 

Act,  2  <£;  3  Wm.  4,  c.  71,  ss.  3,  4,  6. 

The  twenty  yeats*  ODJoyment  which  under  8.  3  of  2  &  3  Wm.  4,  c.  71,  gives 
an  abaolnte  and  indefeasible  right  to  the  access  of  light,  need  not  be  an  enjoyment 
in  fact  "  without  interruption  "  for  the  period  mentioned,  but  an  enjoyment  with- 
out such  an  interruption  as  is  contemplated  by  s.  4,  viz.  *'  an  interruption  sub- 
mitted to  or  acquiesced  in  by  the  party  interrupted  for  one  year  "  after  notice. 

And,  in  order  to  negative  submission  to  or  acquiescence  in  the  interruption,  it 
is  not  necessary  that  the  party  interrupted  shall  have  brought  an  action  or  suit, 
or  taken  any  active  steps  to  remove  the  obstruction :  it  is  enough  to  shew  that  he 
has  in  a  reasonable  manner  communicated  to  the  party  causing  the  interruption 
that  he  does  not  really  submit  to  or  acquiesce  in  it 

Where,  therefore,  the  plaintiff  had  for  more  than  twenty  years  enjoyed  the 
access  of  light  to  his  workshop,  through  a  window  against  which  the  defendant 
had  about  fourteen  months  before  action  brought  erected  a  permanent  building 
which  obstructed  it,  and  the  plaintiff  had  taken  no  active  measures  to  cause  the 
obstruction  to  be  removed,  but  had  several  times,  himself  or  by  his  tenant,  com- 
plained of  and  protested  against  it : — 

Held,  that  it  was  a  question  proper  to  be  left  to  the  jury  whether  or  not  there 
had  been  such  a  submission  to  or  acquiescence  in  the  interruption  of  the  enjoy- 
ment as  to  deprive  the  plaintiff  of  the  right  to  the  light 

SerMcy  that  the  same  sort  of  evidence  of  user  or  enjoyment  need  not  be  given 
in  the  case  of  a  light  as  in  the  case  of  a  claim  of  a  right  of  way. 

This  was  an  action  by  the  reversioner  for  the  obstmction  of 
h'ght,  to  which  the  defendant  pleaded  a  denial  of  the  plaintiff's 
right  to  the  light 

The  cause  was  tried  before  Lord  Coleridge,  C.  J.,  at  the  last 
Spring  Assizes  for  the  county  of  Stafford.  The  facts  were  as 
follows : — ^The  plaintiff  was  the  owner  of  premises  at  Stone,  in  the 
county  of  Stafford,  known  as  Glover's  Hotel,  which  was  in  the 
occupation  of  a  tenant  named  Morley.  In  the  yard  of  the  hotel 
was  a  workshop  in  the  occupation  of  one  Nickling,  and  in  this 
workshop  was  a  window  through  which  the  tenant  had  enjoyed 
the  access  of  light  and  air  without  interruption  from  1845  or 
1846,  down  to  the  year  1872.  In  May,  1872,  the  defqpdant,  who 
was  the  owner  of  the  adjoining  premises,  erected  a  shed  (a  per- 
manent wooden  structure)  within  1  foot  7  inches  of  the  window 
in  question,  and  thereby  considerably  obstructed  it 
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Ab  soon  as  the  building  was  erected,  Nickling  complained  of       1874 
the  obstraction  to  Morley,  and  the  latter  complained  seyeral  times     Gu>Ym 
to  the  defendant's  son,  who  said  that  his  mother  had  a  perfect    qoiImah. 
right  to  bnild  there,  and  refused  to  remove  the  obstruction.  Again, 
in  December,  1872,  Nickliug  wrote  a  letter  of  complaint  on  the 
subject  to  Morley,  and  Morley,  on  the  3rd  of  January,  1873,  wrote 
to  the  plaintiff,  who  seemed  to  have  then  for  the  first  time  had 
notice  of  the  obstruction.    The*  writ  in  this  action  was  issued  on 
the  3rd  of  July,  1873. 

On  the  part  of  the  defendant  it  was  objected  that  there  had 
been  no  such  enjoyment  of  the  light  for  twenty  years  next  before 
the  commencement  of  the  action  as  to  satisfy  the  terms  of  the 
Prescription  Act,  2  &  3  Wm.  4,  c.  71,  and  that  the  interruption  had 
been  submitted  to  or  acquiesced  in  for  more  than  a  year, — the 
shed  having  been  erected  in  May,  1872,  and  no  action  brought 
until  July,  1873. 

No  questions  were  left  to  the  jury ;  but  the  Lord  Chief  Justice 
directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving  leave 
to  the  defendant  to  move  to  enter  a  nonsuit  or  a  verdict  for  him  if 
the  Court  should  be  of  opinion  that  there  was  no  evidence  of 
enjoyment  of  light  and  air  through  the  window  in  question  for 
the  twenty  years  next  before  the  commencement  of  the  action,  to 
satisfy  the  Act. 

Basanquet,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 
He  cited  Gale  v.  Abbot.  (1) 

June  19.  E.  Matthews,  Q.C,  and  S.  D.  Greene,  shewed  cause. 
The  material  sections  of  the  Act  are  the  3rd  and  4th.  Sect  3 
enacts  that,  **  when  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop,  or  other  building,  shall  have  been  actu- 
ally enjoyed  therewith  for  the  full  period  of  twenty  years  without 
interruption,  the  right  thereto  shall  be  deemed  absolute  and  inde- 
feasible, any  local  usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing."    And  s.  4  enacts  that  "  each  of  the  respective  periods  of 

(1)  8  Jur.  (N.S.)  987. 
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1874  years  hereinbefore  mentioned  [in  ss.  1,  2,  and  3]  shall  be  deemed 
Gloteb  .and  taken  to  be  the  period  next  before  some  suit  or  action  wherein 
Coleman.  ^^^  claim  or  matter  to  which  such  period  may  relate  shall  haye 
been  or  shall  be  brought  into  question ;  and  that  no  act  or  other 
matter  shall  be  deemed  to  be  an  interruption,  within  the  meaning 
of  this  statute,  unless  the  same  shall  have  been  or  shall  be  sub- 
mitted to  or  acquiesced  in  for  one  year  after  the  party  interrupted 
shall  have  had  or  shall  have  notice  thereof  and  of  the  person 
making  or  authorizing  the  same  to  be  made."  In  order  to  pre- 
vent the  interruption  from  working  a  suspension  or  destruction 
of  the  twenty  years  enjoyment,  it  is  not  necessary  that  an  action 
should  be  brought  or  that  active  steps  should  be  taken  to  abate 
the  obstruction :  but  the  submission  or  acquiescence  must  be 
such  as  to  amount  to  an  acknowledgment  that  the  interruption  is 
rightful. 

[Grove,  J.  According  to  Flight  v.  Thomas  (1),  the  right  is 
acquired  by  an  enjoyment  for  a  period  somewhat  short  of  twenty 
years,  provided  there  has  not  been  an  interruption  acquiesced  in 
for  one  whole  year,  under  a  4.  In  that  case  there  was  an  enjoy- 
ment for  nineteen  years  and  380  days,  followed  by  an  interruption 
(not  acquiesced  in)  for  85  days ;  and  it  was  held  that  the  pre- 
scriptive right  was  gained.] 

In  a  note  to  s.  4,  in  Gale  on  Easements,  4th  ed.  p.  160,  it  is  said : — 
"  A  plea  of  enjoyment  for  such  period  can  be  supported  only  by 
evidence  coming  down  to  the  commencement  of  the  suit :  Parker 
V.  MiteheU  (2) ;  see  also  Thomas  v.  FKffht  (8),  per  Lord  Cotten- 
ham, — *  The  cases  prove  this,  not  only  that  it  is  good  to  lay  the 
right  twenty  years  before  the  commencement  of  the  suit,  but  that 
it  is  bad  if  it  is  not  so  laid ;  it  is  bad  if  it  is  laid  next  before 
the  injury  complained  of:'  see  WrigJU  v.  Williams  (4);  Bichards 
V.  Fry  (5)  ;  Ward  v.  BoUns  (6),  ace.  And,  in  order  to  support 
the  plea  of  enjoyment  during  the  period,  actual  user  must  be 
proved  in  the  first  and  in  the  las6  years  of  the  period  relied  upon. 
Parker  v.  Mitchell  (2)  shews  that  actual  user  during  the  last  year, 

(1)  11  A.  &  E.  688 ;  affirmed  in  .(3)  8  CI.  &  F.  at  p.  242. 
error,  8  CL  &  P.  231.  (4)  1  M.  &  W.  77. 

(2)  11  A  &  E.  788.  (5)  7  A  &  E.  698. 

(6)  16  M.  &  W.  237,  242. 
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and  BaSy  v.  Appleyard  (1)  and  Carr  v.  Fost^  (2)  that  actual        1874 
user  daring  the ^ra^  year  must  be  proved:  and  the  same  points      Gloybb 
were  recognised  in  L<we  v.  Carpenter  (3),  where  it  was  also  sag-     coJ^i^. 
gested  bj  Parke,  B.,  that  an  act  of  user  in  every  year  of  the 
period  should  be  shewn  to  have  taken  place,  although  that  opinion 
is  opposed  to  the  suggestion  of  the  Court  in  Carr  v.  Foster  (2), 
that,  as  to  the  intermediate  period,  it  would  not  be  necessary  to 
shew  an  act  of  user  in  each  and  every  year  intervening  between 
the  first  and  last,  and  that  more  general  evidence  of  user  would 
suffice.**  (4)     And  see  the  judgment  of  WUles,  J.,  in  Cooper  v. 
SuHbudc.  (5)     Under  s.  3  the  right  is  indefeasible  where  it  has 
been  enjoyed  for  twenty  years  without  interruption. 

[Gbove,  J.,  referred  to  Eaion  v.  Swansea  Waterworks  Co.  (6), 
which  was  a  claim  of  a  right  to  the  flow  of  water.]' 

Section  4  is  in  aid  of  the  dominant  tenement.  Lowe  v.  Car^ 
perder  (3),  which  will  be  relied  on  for  the  defendant,  is  an  autho- 
rity against  the  plaintiff  so  fistr  as  affirmative  easements  go.  But 
here  actual  enjoyment  is  shewn  up  to  the  last,  though  interrupted. 
There  was  no  submission  to  or  acquiescence  in  the  interruption  for 
one  year  after  notice.  The  first  notice  which  the  plaintiff  re- 
ceived of  the  interruption  of  the  enjoyment  of  the  light  was  by  the 
letter  of  the  3rd  of  January,  1873.  It  may  be  that  Nickling,  the 
tenant,  had  lost  his  right  to  complain ;  but  the  plaintiff  clearly 
has  not. 

[Bbett,  J.  Who  is  the  party  whose  enjoyment  was  inter- 
rupted ?] 

Both  the  plaintiff  and  Nickling ;  the  former  in  the  value  of  his 
reyersion,  the  latter  in  his  occupatidli. 

The  proposition  contended  for  on  the  part  of  the  defendant  is, 
that  no  resistance  short  of  bringing  an  action  or  abating  the 
obstruction  will  save  the  'right.  Bennison  t.  Carlwright  (7)  how- 
ever, shews  that  something  far  short  of  the  bringing  an  action  or 

(1)  8  A.  &  E.  161,  778,  n.  (5)  12  C.  B.  (N.S.)  456 ;  31  L.  J. 

(2)  8  Q.  B.  581.  (C.P.)  328. 

(8)  6  Ex.  826 ;  20  L.  J.  (Ex.)  874.  (6)  17  Q.  B.  267;  20  L.  J.  (Q.BO 

(4)  The   claim  in  Carr  v.  Foster^  482. 

8  Q.  B.  581,  WAS  of  a  right  of  common;  (7)  5  B.  &  S.  1 ;   83  L.  J.  (Q.B.) 

in  Lowe  v.   CarjpenUr^  6  Ex.  825,  it  187. 
was  a  right  of  way. 
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1874  the  removal  of  the  obstruction  will  do ;  and  that  it  is  for  the  jury 
"glovee^  to  say  whether  there  has  heen  such  an  amount  of  resistance  or  re- 
CoLmiAK  monstrance  against  the  usurpation  as  to  amount  to  non-suhmission 
or  non-acquiescence.  The  judgment  of  yice-Chancellor  Ej'nders- 
ley  in  Oale  v.  Abbot  (I),  again,  shews  that  the  question  whether 
or  not  there  has  been  submission  to  or  acquiescence  in  the  inter* 
ruption  is  for  the  jury ;  and,  according  to  the  reservation  here,  the 
verdict  must  stand  unless  the  Court  is  satisfied  that  there  was  no 
reasonable  evidence  of  non-submission  or  non-acquiescence  on  the 
part  of  the  plaintiff. 

Bosanquet,  in  support  of  the  rule.  If  the  question  depended 
upon  s.  3  alone,  it  may  be  conceded  that  the  defendant  would  be 
out  of  Court.  But,  taking  that  section  in  conjunction  with  s.  4, 
the  period  required  for  the  acquisition  of  the  right  is,  the  full 
period  of  twenty  years  next  before  action  brought, — that  is,  some 
action :  Cooper  v.  Hubbuck.  (2)  The  question  is  not  whether 
the  easement  once  gained  has  been  lost  or  abandoned;^  but 
whether  it  has  ever  been  gained.  The  main  object  of  the  statute 
was  to  confine  the  evidence  and  the  attention  of  the  Court 
to  a  given  limit  of  time  next  before  the  commencement  of  an 
action. 
[Grove,  J.  An  unsuccessful  action  or  suit  might  be  enough.] 
Be  it  so.  Fliffht  v.  Thomas  (3),  which  is  not  authority,  but  has 
now  become  dogma,  seems  to  go  that  length.  The  first  case  in 
which  it  is  distinctly  laid  down  that  enjoyment  for  the  period 
mentioned  in  s.  3  gives  only  an  inchoate  right,  is  Ward  v. 
Bobins  (4),  where  Parke,  B.,  says :  **  Such  enjoyment,  in  order 
to  give  a  right  under  that  statute,  must  be  made  up  to  the  time 
of  the  commeneement  of  the  suit,  not  up  to  the  time  of  the  act  com- 
plained of;  and,  consequently,  an  enjoyment  for  twenty  years  or 
more  before  that  Act  gives  only  what  may  be  termed  an  inchoate 
title,  which  may  become  completed  or  not  by  an  enjoyment  sub- 
sequent, according  as  that  enjoyment  is  or  is  not  continued  to  the 
commencement  of  the  suit.  This  apparent  absurdity  arising  from 
a  strict  construction  of  the  Act,  has  already  been  fully  considered 

(1)  8  Jur.  (N.S.)  997.  (3)  11  Ad.  &  E.  688 ;  in  errorj  8  a 

(2)  12  0.  B.  (N.S.)  456  ;  31  L.  J.     &  F.  231. 
(C.P.)  323.  (4)  16  M.  &  W.  237,  242. 
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by  this  Court  in  the  case  of  Wriffht  v.  WiUiama  (1),  and  the  literal       1874 
interpretation  adhered  to,  the  Court  intimating  its  opinion  that      Gloyeb 
the  mischief  of  such  a  construction  was  rather  apparent  than  real ;    Qououlk, 
and  the  decision  in  that  case  was  fully  approved  of  and  acted  upon 
by  the  Court  of  Queen's  Bench  in  the  case  of  BieharcU  y. 
Fry."*  (2) 

[Bbett,  J.  This  point  does  not  arise  if  there  was  evidence  of 
non-acquiescence  in  the  interruption  of  the  enjoyment.  In  that 
case,  the  question  should  have  been  left  to  the  jury;  and  the 
defendant  cannot  have  a  verdict  entered  for  him.] 

In  the  case  of  light,  it  is  difficult  to  say  that  there  has  been 
enjoyment,  if  there  has  been  an  obstruction.  To  sustain  the  pre- 
scriptive claim,  there  must  be  enjoyment  in  fact  for  twenty  years 
before  action.  An  interruption,  though  for  less  than  a  year, 
prevents  the  actual  enjoyment.  Section  6  has  some  bearing  on 
this  question :  it  enacts  that,  **  in  the  several  cases  mentioned  in 
and  provided  for  by  this  Act,  no  presumption  shall  be  allowed  or 
made  in  favour  or  support  of  any  claim,  upon  proof  of  the  exercise 
or  enjoyment  of  the  right  or  matter  claimed  for  any  less  period  of 
time  or  number  of  years  than  for  any  such  period  or  number  men- 
tioned in  this  Act  as  may  be  applicable  to  the  case  and  to  the 
nature  of  the  claim.**  (3)  The  **  party  interrupted  "  means  the 
person  who  is  obstructed  in  the  enjoyment  of  the  light.  Here, 
Nickling  had  held  the  workshop  during  the  whole  time  the  window 
in  question  was  in  existence.  Glover,  the  present  plaintiff,  is  not 
the  **  party  interrupted ;"  he  is  merely  setting  up  a  right  through 
his  tenant.  It  is  enough  if  the  person  in  actual  enjoyment  of  the 
light  has  been  obstructed  or  interrupted.  In  Parker  v.  MitoheU  (4), 
a  plea  of  forty  or  twenty  years  user  (of  a  way)  under  the  statute, 
was  held  not  to  be  supported  by  proof  of  user  from  a  period  of 
fifty  years  before  the  commencement  of  the  action  down  to  within 
four  years  of  it ;  and  that,  if  the  evidence  go  no  further,  there  is  no 
case  for  the  jury.  In  the  course  of  the  argument,  Lord  Den- 
man,  C  J.,  asks  (5) :  "  How  can  you  say  that  you  have  proved 

(1)  1 M.  &  W.  77.  &  R.  211,  222. 

(2)  7  A  ft  K  698.  (4)  11  A.  &  E.  788. 

(3)  See  Bright  v.  Walker^  1  0.  M.  (6)  11  A.  ft  E.  at  p.  790. 
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1874  an  enjoyment  for  the  forty  years  ?  Would  it  be  enoagh  to  prove 
GLOTim  *l^ftt  you  had  the  user  so  late  down  as  thirty-nine  years  ago, 
Q^^^  without  proof  of  user  since  then  ?"  So,  in  Lowe  v.  Carpenter  (1), 
which  was  also  a  claim  of  a  right  of  way,  a  plea  of  forty  years*  pre- 
scriptive right  of  way  was  held  not  to  be  supported  by  proof  of 
user  for  forty  years  and  upwards  before  the  commencement  of  the 
action,  to  within  fourteen  months  of  it ;  and  that  some  act  of  user 
must  be  shewn  to  have  been  exercised  in  the  year  in  which  the 
action  is  brought ;  and  Parke,  B.,  threw  out  an  intimation  that 
some  act  of  user  ought  to  be  shewn  to  have  been  exercised  at  least 
once  a  year. 

[Brett,  J.  That  suggestion  seems  to  be  confined  to  the  case 
of  a  right  of  way.] 

There  must  be  actual  enjoyment  for  twenty  years  next  before 
the  commencement  of  an  action,  and  no  interruption  submitted 
to  or  acquiesced  in  for  one  year. 

[Bbett,  J.  There  had  been  actual  enjoyment  of  the  easement 
for  more  than  twenty  years,  and  an  actual  obstruction  or  inter- 
ruption for  more  than  a  year,  the  plaintiff  or  his  tenant  protesting 
against  it  during  all  that  time.] 

And  nothing  more  done.  The  question  is  whether  merely  pro- 
testing against  or  complaining  of  an  interruption,  without  taking 
any  steps  to  assert  the  right  or  to  abate  the  obstruction,  is  enough 
to  shew  non-acquiescence.  It  may  be  that  it  is  not  necessary 
actually  to  commence  an  action  or  suit.  Non-acquiescence  may 
possibly  be  shewn  by  something  short  of  that.  But  it  must  be 
something  tangible,  and  not  a  mere  grumbling  complaint ;  it  must 
be  a  substantial  assertion  of  a  right  to  the  enjoyment  of  the  light 
or  otbBr  easement, — some  act  for  which  an  action  might  be  brought 
by  the  adverse  party  to  try  the  right.  Bennisan  v.  CartwriglU  (2) 
does  not  touch  this  point:  there,  the  wall  which  obstructed  the 
way  had  been  knocked  down  the  day  before  the  issuing  of  the 
writ. 

[Gbovb,  J.  Blagkbubn,  J.,  put  it  rather  on  the  ground  that 
negotiations  were  going  on  :  and  the  other  judges  seem  to  adopt 
the  same  view.] 

(1)  6  Ex.  825  ;  20  L.  J.  (Ex.)  374.  (2)  6  B.  &  6. 1 5  33  L.  J.  (Q.B.)  137. 
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Oale  y.  Abbot  (1)  is  precisely  in  point.    There,  an  obstruction  to        1874 
a  light  had  existed  more  than  twelve  months ;  but  a  promise  had     glovsb 
been  giyen  to  remove  the  obstruction,  and  twelve  months  had  not    r^^^^^ 
elapsed  from  the  date  of  that  promise  before  proceedings  were 
taken ;  and  the  judgment  of  Eindersley,  Y.C,  shews,  that,  but 
for  that  circumstance,  he  would  have  held  that  the  right  to  the 
light  had  not  been  gained.  „ 

Bbett,  J.  On  the  trial  of  this  case  before  the  Lord  Chief 
Justice  certain  evidence  was  given,  and  his  Lordship  directed  that 
a  verdict  should  be  entered  for  the  plaintiff,  leave  being  reserved 
to  the  defendant  to  enter  a  nonsuit  or  a  verdict  for  him,  if  the 
Court  should  be  of  opinion  that  the  Lord  Chief  Justice  ought  to 
have  directed  a  nonsuit  or  a  verdict  for  the  defendant.  Upon 
such  a  state  of  things,  there  is  an  agreement  by  the  counsel  for 
the  defendant  that,  if  there  was  evidence  on  which  a  jury  might 
have  found  for  the  plaintiff,  the  verdict  must  stand  as  entered ; 
and,  after  such  an  agreement,  he  must  satisfy  the  Court  that  there 
was  no  evidence  upon  which  a  verdict  could  properly  be  found  for 
the  plaintiff,  and  that  the  facts  were  such  that  the  judge  ought  to 
have  directed  a  nonsuit  or  a  verdict  for  the  defendant. 

Now,  the  question  arose  with  regard  to  the  enjoyment  of  a 
certain  easement,  and  to  the  interruption  of  that  enjoyment 
within  2  &  3  Wm.  4,  c.  71.  On  the  part  of  the  plaintiff  it  was 
said  that  he  had  enjoyed  the  access  of  b'ght  through  a  certain 
window  for  twenty  years,  and  that,  according  to  the  proper  con- 
struction of  the  statute,  he  had  in  contemplation  of  law  enjoyed 
it  for  the  twenty  years  next  before  the  commencement  of  the 
action.  On  the  part  of  the  defendant,  it  was  admitted  that  the 
plaintiff  had  enjoyed  the  access  of  light  through  the  window  in 
question  for  twenty  years ;  but  it  was  said,  first  of  all,  that  he  had 
not  enjoyed  it  for  the  last  twenty  years  previous  to  the  bringing 
of  the  action,  and,  secondly,  that  there  had  been  an  interruption  of 
his  enjoyment  for  more  than  a  year  inunediately  preceding 
the  commencement  of  the  action,  submitted  to  or  acquiesced  in 
by  him. 

Upon  the  first  point  taken  on  the  part  of  the  defendant,  Mr. 

(1)  8  Jur.  (N.S.)  987. 
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1874  ,  Bosanqnet  contended  that  there  was  no  eDJoyinent  in  fact  of  the 
Glover  access  of  light  for  the  twenty  years  before  the  commencement  of 
qq^j^^  the  action,  because,  he  said,  such  enjoyment  had  been  prevented. 
He  says  that,  if  such  prevention  in  fact  is  not  fatal  to  the  claim  of 
right,  there  is  an  absurdity  in  the  statute ;  for  that  it  provides 
that  there  is  to  be  an  actual  enjoyment  for  the  twenty  years  next 
*  preceding  the  commencement  of  a  suit,  and  although  in  another 
part  it  speaks  of  an  interruption  and  says  that  that  interruption 
under  certain  circumstances  shall  not  be  counted  as  an  interrup- 
tion, still,  he  says,  if  in  fact  there  is  a  prevention  of  an  enjoy- 
ment, it  is  inconsistent,  if  not  absurd,  to  say  that  there  has 
been  an  enjoyment  for  the  twenty  years  preceding  the  action. 
That  is,  in  other  words,  to  put  forward  again  the  difficulty  of  the 
construction  of  the  Act  which  was  urged  in  Flight  v.  Thomas.  (1) 
Now,  the  judges  who  decided  that  case,  and  those  who  have 
considered  it  and  commented  upon  it  have  all  agreed  that  there  is 
a  peculiarity  about  the  Act  which  amounts  almost  to  an  incon- 
sistency, and  which  may  by  critical  persons  be  considered  an 
absurdity ;  still  they  all  say  that,  upon  the  true  construction  of 
the  Act,  that  peculiarity  does  arise  and  must  be  dealt  with. 
Where  the  state  of  things  for  twenty  years  before  action  has  been 
as  if  there  had  been  no  interruption,  because,  by  the  4th  section 
of  the  Act,  that  which  has  been  an  interruption  in  fact  is  to  be 
considered  in  point  of  law  as  no^  an  interruption,  it  is  said  that 
then  there  is  an  actual  enjoyment  in  contemplation  of  law,  although 
there  has  been  no  actual  enjoyment  in  point  of  fact.  Upon  this 
point,  Mr.  Bosanquet  also  relies  upon  the  case  of  Lowe  v.  Car- 
penter  (2)-,  and  says  that,  although  there  has  been  no  interruption  at 
all,  yet,  if  there  has  been  a  cessation  of  enjoyment  for  more  than  a 
year,  there  has  been  no  actual  enjoyment  of  the  right  for  the  twenty 
years  next  preceding  the  action.  But  the  easement  which  was  in 
question  in  that  case  was  of  a  different  kind  from  that  in  the  present 
case.  It  was  the  case  of  a  right  of  way.  The  mode  of  enjoyment  of 
such  an  easement  is  by  the  person  who  claims  it  doing  particular 
acts  which  he  may  do  or  abstain  from  doing  at  his  own  will  and 
pleasure;  and,  although  there  was  no  actual  interruption  of  his 

(1)  11  A.  &  E.  688 ;   8  CI.  &  F.  2S1. 
(2)  6  Ex.  825 ;  20  L.  J.  (Ex.)  374. 
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right  to  do  thai,  yet,  for  more  than  a  year  before  the  commencement  1874 
of  the  action,  the  plaintiff  had  abstained  from  the  exercise  of  his  glovkb 
right.  If  so,  he  did  not  actually  enjoy  it :  and  that  is  all  that  that  (^^i^^ii^. 
case  amounts  to.  Applying  that  to  the  enjoyment  of  light  and  air 
through  a  window,  it  would  be  an  authority  for  this,  that,  if  a  party 
who  has  enjoyed  such  an  easement,  say,  for  eighteen  years,  chooses 
to  brick  up  the  window  for  more  than  a  year  during  the  twenty 
years  preceding  the  commencement  of  an  action,  although  there 
would  have  been  no  hostile  interruption  of  his  enjoyment  by  any- 
body else,  there  would  haye  been  a  non-enjoyment,  an  interruption 
of  the  enjoyment^  by  his  own  act,  which  might  deprive  him  of  the 
right.  (1)  The  doctrine  of  Lowe  v.  Carpenter  (2)  would  probably 
be  applicable  to  such  a  case  as  that.  But  Mr.  Bosanquet  has  him- 
self said  that  the  enjoyment  of  this  easement  of  the  access  of  light 
and  air  does  not  depend  upon  the  act  from  day  to  day  of  the  person 
having  the  right  to  the  enjoyment.  He  need  not  look  out  of  the 
window.  That  which  he  claims  is,  the  free  passage  of  the  light  and 
air  through  the  window  into  his  house,  which  does  not  depend  upon 
any  act  of  his,  as  long  as  the  window  remains  unobstructed. ,  Here, 
the  window  did  remain  open  ^for  twenty  years ;  and  it  remained 
open  down  to  the  time  of  action  brought.  It  had  been  open  for 
more  than  twenty  years ;  and  it  was  open  during  the  twenty  years 
immediately  preceding  the  action.  The  light  and  air,  therefore, 
would  haye  had  access  through  this  window  down  to  the  time  of 
action  brought,  but  for  the  interruption.  Now,  that  interruption 
was  not  the  act  of  the  plaintiff,  but  was  the  act  of  the  defendant. 

Then  comes  the  question,  what  is  the  true  significance  of  that 
interruption.  In  point  of  {B^t,  the  actual  interruption  had  existed 
for  more  than  a  year  preceding  the  commencement  of  the  action. 
But  the  plaintiff  (or  his  tenant)  had  protested  against  the  interrup- 
tion, ou  more  than  one  occasion,  to  the  person  who  caused  it  He 
had  not  merely  expressed  discontent  to  those  who  were  about  him, 
but  to  the  person  who  erected  the  obstruction ;  and  this  expression 
of  discontent  is  described  to  have  gone  to  the  extent  of  protesting 
against  what  she  was  doing.  It  is  true,  the  plaintiff  had  taken  no 
steps  to  abate  the  obstruction.    It  is  true  that  he  had  brought  no 

<1)  See  Lawrtnce  v.  Ohee^  3  Camp.  514 ;  Moore  ▼.  Rawwn^  3  B.  &  C.  382. 

(2)  6  Ex.  825  ;  20  L.  J.  (Ex.)  374. 
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1874  action :  but  then  we  must  consider  what  was  the  kind  of  inter* 
GLovra  ruption.  It  was  not  by  merely  putting  boards  before  the  window, 
OoLDiAN  ^^  anything  which  might  easily  be  got  rid  of.  It  was  an  interrup- 
tion by  erecting  a  shed  or  building  in  front  of  the  window.  Under 
these  circumstances,  the  question  is  whether  within  the  true 
interpretation  of  s.  4  of  the  statute  there  was  evidence  which 
was  proper  to  be  left  to  the  jury  that  the  plaintiff  had  not  sub- 
mitted to  or  acquiesced  in  the  interruption  for  one  year.  Tlie 
interruption  had  actually  existed  for  more  than  a  year:  therefore 
the  question  comes  to  be  whether  there  was  evidence  which  might 
properly  be  left  to  the  jury,  and  from  which  the  jury  might  reason- 
ably find,  that  the  plaintiff  had  not  submitted  to  or  acquiesced  in 
the  interruption  within  the  true  interpretation  of  the  statute.  On 
the  part  of  the  plaintiff  it  was  submitted  that,  upon  the  facts 
which  were  in  evidence,  and  not  contradicted,  there  was  enough 
to  warrant  the  jury  in  inferring  that  he  had  neither  submitted 
to  nor  acquiesced  in  the  interruption  of  his  right.  Mr.  Bosanquet, 
for  the  defendant,  contended  that  there  was  nothing  to  leave  to 
the  jury,— that,  in  order  to  negative  such  submission  or  acqui- 
escence, the  plaintiff  must  have  done  some  act  for  the  doing  of 
which  the  defendant  might  have  had  a  right  of  action  against 
him.  Now,  that  depends  in  a  great  measure  upon  the  true  con* 
struction  of  the  words  of  s.  4.  The  words  are,  that  "  no  act  or 
other  matter  shall  be  deemed  to  be  an  interruption,  within  the 
meaning  of  this  statute,  unless  the  same  shall  have  been  or  shall 
be  submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof  and  of 
the  person  making  or  authorizing  the  same  to  be  made."  That 
phraseology  assumes  that  there  has  been  an  interruption  in  jBetct,. 
but  says  that  it  shall  not  be  deemed  in  point  of  law  an  inter- 
ruption, unless  the  same  shall  have  been  submitted  to  or  ac- 
quiesced in  for  one  year  after  the  party  interrupted  shall  have 
had  notice  thereof.  Mr.  Bosanquet  seemed  to  admit  that  the 
judge  was  not  bound  to  tell  the  jury  that  the  plaintiff  acquiesced 
in  the  interruption  here :  but  he  said  that  he  had  submitted  to  it 
That  depends  upon  what  is  the  true  construction  of  the  phrase 
"  submitted  to.*'  Inasmuch  as  the  framers  of  the  Act  have  not 
used  the  words  "  unopposed  "  or  "  agreed  to,"  but  have  used  words 
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which  are  intermediate  between  a  positive  or  active  opposition  or  1874 
an  active  agreement,  the  proper  cooBtruction  of  the  section  seems  Glotbb 
to  me  to  be  this : — Acquiescence,  according  to  my  view,  would  oolbcan. 
mean,  not  an  active  agreement,  but  what  may  be  called  a  tacit,  a 
silent  agreement, — ^a  submission  to  a  thing  by  one  who  is  satisfied 
to  submit.  The  question  for  the  jury,  therefore,  upon  a  suggested 
acquiescence,  would  be,  whether  the  plaintiff,  although  he  has  not 
specifically  agreed  that  the  thing  should  be  done,  has  submitted 
to  it,  and  has  been  satisfied  to  submit.  Now,  *'  opposition,"  on  the 
other  hand,  I  should  say  would  mean  dissent  or  dissatisfaction 
manifested  by  some  act  of  opposition.  **  Submitted  to,"  in  thi» 
part  of  the  section,  seems  to  me  to  be  something  intermediate 
between  a  submission  by  one  satisfied  to  submit  and  a  dissatisfac* 
tion  nuinifested  by  some  act  of  opposition.  It  seems  to  me  that 
what  it  means  is  this, — submission  without  satisfaction  and  without 
any  direct  act  of  opposition,  and  although  discontent  be  made 
apparent  by  some  expression  or  some  act.  If  that  be  so,  the  ques* 
tion  for  the  jury  would  be  this, — Although  it  be  clear  that  the 
plaintiff  did  not  submit  to  the  interruption,  being  satisfied  to 
submit,  nevertheless,  did  he  submit,  though  with  discontent,  and 
though  it  was  made  apparent  ?  This  would  render  necessary  an 
inquiry  into  the  state  of  mind  of  the  person  who  is  said  to  have  sub- 
mitted, and  whether  his  state  of  mind  was  made  apparent  by  either 
expressions  or  acts.  Here,  we  have  the  fiAct  of  the  interruption 
existing,  and  of  the  plaintiff  not  doing  anything  which  amounts  ta 
active  resistance.  We  have  strong  intimations  by  him,  not  merely 
to  persons  about  him,  but  to  the  person  who  caused  the  interrup- 
tion, that  he  was  not  satisfied  to  submit  to  it,— complaints  made 
more  than  once,  and  made  in  such  a  manner  as  to  be  described  by 
witnesses  as  amounting  to  protests.  We  have  the  fekct  that  the 
interruption  was  caused  by  the  erection  of  a  somewhat  solid  edifice, 
the  fact  that  he  did  not  knock  it  down  the  jury  might  fairly  say 
was  not  evidence  that  the  plaintiff  acquiesced  in  or  submitted 
to  what  the  defendant  was  doing.  Now,  these  protests,  coupled 
with  the  fact  of  the  substantiality  of  the  building  put  up  by  the 
defendant,  and  taking  into  account  that  all  took  place  within  the 
space  of  a  little  more  than  a  year,  and  giving  consideration  also  to 
what  was  the  condition  in  life  of  the  plaintiff  and  to  the  fact  that 
an  action  was  commenced  immediately  after  the  year,  seem  to 
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1874  me  all  together  to  amount  to  facts  upon  which  a  jury  might  pro- 
Gloteb  perly  say  that  the  plaintiff  did  not  acquiesce  in  the  interruption 
OoLmiAN.  ^^  b^^  i*ig^^9 1^  the  sense  I  have  suggested ;  and  that,  although 
he  did  not  more  actively  oppose  it,  and  although  in  one  sense  he 
submitted^  yet  that  he  [submitted  without  satisfaction,  and  with 
discontent  in  his  mind  which  he  made  apparent  to  the  defendant 
by  acts  or  sayings  which  were  a  reasonable  mode  of  expressing 
his  discontent,  under  the  circumstances  in  which  he  was  placed. 
I  am  of  opinion  that  there  was  evidence  upon  which  the  jury 
might  reasonably  find  that  the  plaintiff  did  not  acquiesce,  and  that 
they  might  reasonably  find  .that  he  did  not  submit,  because, 
although  in  one  sense  he  submitted,  yet  he  had  discontent  in  his 
mind,  and  having  expressed  his  dissent  to  the  person  who  had 
caused  the  interruption  in  a  way  which  shewed  that  he  did  not 
intend  to  submits  I  therefore  think  there  was  evidence  upon 
which  the  jury  might  find  that  there  was  an  interruption  in  fact 
of  the  plaintiff's  enjoyment  of  the  light,  but  that,  although 
that  interruption  had  existed  for  a  year,  it  had  neither  been 
acquiesced  in  nor  submitted  to  by  the  plaintiff;  ihat^  under  these 
circumstances,  the  right,  which  but  for  this  interruption  would 
have  existed  for  the  full  period  of  twenty  years  next  before  action 
brought,  was  ncA  interfered  with;  and  consequently  that  the 
verdict  was  properly  entered  for  the  plaintiff  at  the  trial,  and 
that  this  rule,  according  to  the  terms  of  the  reservation,  must  be 
discharged. 

Groye,  J.  I  am  of  the  same  opinion.  The  first  branch  of 
Mr.  Bosanquet's  argument  was, — and  I  wish  to  put  it  as  clearly  as 
I  can,  and  in  the  most  forcible  way, — that,  as  the  statute  says  that, 
when  the  access  of  light  shall  have  been  actually  enjoyed  for  the 
full  period  of  twenty  years  without  interruption,  the  right  shall  be 
deemed  absolute  and  indefeasible,  in  order  to  acquire  such  right 
there  must  have  been  an  enjoyment  in  point  of  fact  for  the  period 
named ;  and  here,  he  says,  there  was  no  enjoyment  in  fact  for  a 
year,  and  consequently  that  the  plaintiff  cannot  be  said  to  have 
^*  actually  enjoyed  "  the  light  for  the  full  period  of  twenty  years. 
Now,  it  seems  to  me,  that^  upon  that  point,  FliffJU  v.  Thomas  (1) 
is  a  direct  authority  against  him.    In  that  case  there  undoubtedly 

(1)  11  A.  A  E.  688  j  affirmed,  8  CI.  &  P.  231. 
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was  no  enjoyment  in  fact  for  the  fall  period  of  twenty  years,  because  1874 
there  was  an  interruption  for  thirty-five  days  of  the  time  necessary  Glover 
to  make  up  the  twenty  years'  enjoyment.  But  the  ratio  decidendi  co^^jf, 
was,  that,  in  order  to  prevent  there  being  an  actual  enjoyment 
within  s.  3  of  the  statute,  the  interruption  must  be  such  as  to  come 
within  s.  4.  That  being  so^  Flight  v.  Thomas  (1)  is  an  authority 
to  shew  that  ^  actual  enjoyment "  in  s.  3  means  an  enjoyment  for 
twenty  years  without  such  an  interruption  as  is  contemplated  by 
6.  4,  that  is,  an  interruption  submitted  to  or  acquiesced  in  for  one 
year  after  notice.  There  was  no  such  interruption  in  that  case. 
8o,  here,  there  has  been  actual  enjoyment  by  the  plaintiff  of  the 
access  of  light  through  this  window  for  the  full  period  of  twenty 
years,  but  for  an  interruption.  Now,  what  was  that  interruption  ? 
If  the  legislature  had  said  that  there  must  be  actual  enjoyment  for 
twenty  years^  without  regard  to  s.  4,  then  the  plaintiff  undoubtedly 
had  not  that  enjoyment,  because  for  a  portion  of  that  period  he 
had  ceased  actually  to  enjoy  the  access  of  light.  But  then  comes 
the  question,  has  he  actually  enjoyed  it  for  the  full  period  of 
twenty  years  without  such  interruption  as  is  contemplated  by  the 
4th  section  of  the  Act  ?  The  words  of  that  section,  as  applicable 
to  this  question,  are,  that  *^  no  act  or  other  matter  shall  be  deemed 
to  be  an  interruption  within  the  meaning  of  this  statute,  unless  the 
same  shall  have  been  or  shall  be  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had  or  shall  have 
notice  thereof  and  of  the  person  making  or  authorizing  the  same 
to  be  made."  Therefore,  unless  this  interruption  has  been  sub- 
mitted to  or  acquiesced  in  for  one  year,  it  is  not  such  an  interrup- 
tion as  within  the  meaning  of  the  statute  will  prevent  the  enjoyment 
being  **  an  actual  enjoyment  without  interruption."  Then  we  come 
to  the  words  **  submitted  to  or  acquiesced  in."  Now,  the  statute 
does  not  prescribe  any  particular  mode  of  resistance.  The  statute 
does  not,  indeed,  use  the  word  '^  resistance,"  although  Mr.  Bosanquet 
in  the  course  of  his  argument  used  it  as  opposed  to  submission  or 
acquiescence.  There  being,  then,  nothing  in  the  statute  to  guide 
iis  as  to  what  shall  be  the  nature  of  the  submission  or  acquiescence, 
4;hat  most  necessarily  be  a  question  of  fact, — ^has  the  party  inter- 
jrupted,  by  his  words  or  conduct,  submitted  to  or  acquiesced  in  the 
interruption,  or  has  he  resisted  or  protested  against  it?    There 

(1)  II  A.  &  E.  688 ;  af&rmeJ,  8  01.  &  F.  231. 
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1874  are,  no  doubt,  various  modes  of  resistance  or  of  expressing  dissatis- 
Gloveb  faction.  I  quite  admit  that  mere  grumbling,  or  oomplaining  to  a 
^'  member  of  his  family,  or  expressing  dissatisfaction  to  a  third 
person,  would  not  be  sufficient  evidence  of  non-submission  or  non-^ 
acquiescence  to  leave  to  a  jury.  But^  where  protests  are  made  ta 
the  party  causing  the  interruption, — and  we  must,  I  think,  take  it 
that  the  protests  or  complaints  here  which  were  made  to  the  son,. 
were  made  to  a  person  who  represented  the  defendant,  and  were 
communicated  by  him  to  the  defendant  (or,  at  all  events,  if  the 
defendant  had  intended  to  contest  that,  the  point  should  have  been 
made  at  the  trial,  and  then  it  would  have  been  a  question  for  the 
jury), — the  matter  for  our  consideration  is,  whether  there  is  any 
reasonable  evidence  which  ought  to  have  been  submitted  to  the 
jury,  upon  which  they  might  have  determined  whether  the  interrup- 
tion was  or  was  not  submitted  to  or  acquiesced  in  by  the  plaintiff* 
I  do  not  see  how  it  can  be  other  than  a  question  for  the  jury.  Mr» 
Bosanquet  has  put  some  extreme  cases :  would  a  protest  continued 
for  ten  years,  he  asks,  keep  alive  the  plaintiff's  right  ?  That,  in  all 
probability,  would  be  negatived  by  a  jury  properly  directed.  And^ 
here  I  would  refer  to  a  case  which  seems  to  be  very  applicable  to* 
this  subject.  I  mean  the  case  of  Cart  v.  Foster  (1),  where  a  similar 
argument  was  urged.  There,  a  commoner  had  ceased  to  use  the 
common  during  two  years  of  the  thirty  (under  s.  1),  having  no  com* 
monable  cattle  at  the  time,  but  had  used  it  both  before  and  since 
those  two  years ;  and  it  was  held  that  a  jury  were  justified  in  find* 
ing  a  continued  enjoyment  of  the  right  during  thirty  years.  Now,, 
as  far  as  the  first  branch  of  Mr.  Bosanquet's  argument  went,  there 
was  more  than  an  interruption  in  that  case ;  there  was  a  disuse  by 
the  party  himself;  but  the  Court  held  that  that  was  a  question  for 
the  jury.  Mr.  Justice  Patteson,  after  referring  to  and  reading  ss.  4 
and  6,  says  (2) :  '^  It  is  always  for  the  jury  to  say  whether  during 
any  intermediate  part  of  the  period  an  actual  enjoyment  has  been 
had.  How  many  times  the  right  has  been  exercised  is  not  the 
material  question,  if  the  jury  are  satisfied  that  the  claimant  exer- 
cised it  as  often  as  he  chose.  It  is  suggested  that  the  argument  for 
the  plaintiff  might  apply  equally  if  there  were  a  cesser  for  seven 
years.    I  am  not  prepared  to  say  that  it  would  not.    It  might  be 

(1)  3  Q.  B.  581 ;  and  see  EalJ  v.  Swift,  4  Bing.  N.  C.  881. 

(2)  3  Q.  B.,  at  p.  588. 
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that,  under  the  circumstances,  the  party  had  no  occasion  to  use  the  1874 
right.  The  question  would  always  be  for  the  jury.  So  long  an  in-  glotxb 
termisBion  would  be  a  strong  piece  of  eyidence  against  the  con-  qoliiean. 
tinned  right ;  but  it  would  be  for  them  to  determine."  It  seems  to 
me  that  that  case  is  a  direct  authority  that  the  question  of  submis- 
sion or  acquiescence,  or,  in  other  words,  the  conduct  of  the  party, 
is  for  the  jury.  Mr.  Bosanquet  does  not  limit  himself  to  one 
mode  of  non-submission  or  non-acquiescence,  as  seems  to  have 
been  the  contention  in  Bennison  y.  Carti/Driffhi  (1),  because  he 
admits  that  the  dissent  may  be  manifested  by  some  act  done  short 
of  commencing  an  action  or  suit.  Still  it  must  always  be  a  ques- 
tion for  the  jury  quo  animo  the  act  was  done.  Bennisan  y.  Cart- 
wright  (1)  seems  to  me  to  be  yery  much  in  point.  I  cannot  see  on 
the  ratio  decidendi  that  there  is  anything  in  that  case  to  support  the 
argument  that  the  Court  relied  either  wholly  or  in  part  on  certain 
acts  of  pulling  down  the  obstruction  or  breaking  into  the  land  in 
question, — ^that  is  to  say,  by  a  forcible  act  of  remonstrance  against 
the  obstruction.  It  would  seem, — ^though  that  may  possibly  be 
doubtful  on  the  statement  of  the  case, — ^that  those  acts  were  done 
after  a  whole  year  had  elapsed.  But  I  rely  upon  the  language  of 
the  judges  in  that  case.  In  the  course  of  the  argument,  Black- 
bum,  J.,  says  (2) :  **  The  interruption  was  acquiesced  in  so  far  as 
that  the  wall  was  allowed  to  remain  standing  "  (my  Brother  Black- 
bum  cannot  therefore  mean  that  the  pulling  down  the  wall  was  the 
only  way  of  shewing  the  party's  non-acquiescence) :  '*  but  there  was 
correspondence  going  on,  and  the  plaintiff  was  protesting  against 
his  rights  being  interfered  with."  And  in  giying  judgment  he 
says  (3):  ^I  cannot  arriye  at  the  conclusion  that  there  must  be 
acquiescence  in  the  interruption  unless  an  action  be  brought  We 
find  that  the  wall  was  built,  and  that  negotiations  were  going  on 
till  the  13th  of  Febraary,  1862 ;  and  it  cannot  be  said  that  the  de- 
fendant was  acquiescing  in  the  obstruction  through  all  that  time.'' 
He  does  not  say  a  word  about  there  being  any  act ;  he  rests  his  judg- 
ment wholly  upon  the  negotiations  as  shewing  that  there  was  at  ail 
eyents  eyidence  for  the  jury  that  the  defendant  had  not  acquiesced. 
Neither  Mr.  Justice  Crompton  nor  Mr.  Justice  Mellor  say  one  word 
about  any  act  done  with  regard  to  the  wall.  Mr.  Justice  Crompton, 

.  0)  5  B.  A  8. 1 ;  33  L.  J.  (Q.B.)  137.  (2)  83  L.  J.  (Q.B.)  at  p.  138. 

(3)  33  L.  J.  (Q.B.)  at  p.  141. 
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1874  in  express  terms,  says  (1) :  "  It  seems  to  me  it  is  for  the  jury 
Qi^YTO  to  say  whether  the  interruption  has  been  acquiesced  in  or  not." 
CoLBif  AK.  ^^^9  ^*  ^  perfectly  true,  as  Mr  Bosanquet  said,  that  the  learned 
counsel  very  much  pressed  upon  the  Court  that  the  bringing  an 
action  would  be  necessary.  But  even  that,  as  it  appears  to  me, 
would  not  be  conclusive.  The  mere  suing  out  of  a  writ  might  be 
a  more  feeble  protest  than  the  acts  of  the  plaintiff  in  this  case.  It 
would  be  for  the  jury  to  say  whether  the  writ  was  issued  really  to 
enforce  the  right  or  was  a  mere  sham.  The  argument  urged  by 
Mr.  Bosanquet  might  be  applicable  where  the  party  sued  out  a 
succession  of  writs  for  seven  or  ten  years ;  it  would  be  for  a  jury 
to  say  whether  or  not  the  issuing  of  the  process  was  a  bonlir  fide 
assertion  of  a  claim  of  right  It  must  in  all  cases  be  a  question  of 
degree.  It  is  for  the  jury  to  determine  whether  the  conduct  of 
the  party  has  been  such  as  to  demonstrate  to  the  party  who  causes 
the  interruption  that  he  does  not  submit  to  or  acquiesce  in  it. 
Bennison  v.  Cartwright  (2),  so  far  as  it  goes,  decides  that  reason- 
able remonstrance  and  notice  that  the  interruption  is  not  assented 
to  is  matter  to  be  submitted  to  the  jury ;  and  I  find  no  case  which 
decides  the  contrary.  It  seems  to  me  that  there  was  eyidence  of 
this  in  the  present  case,  and  consequently  that  the  rule  to  enter 
a  verdict  for  the  defendant  should  be  discharged. 

Brett,  J.  I  wish  to  add, — I  had  intended  to  do  so  in  the  course 

of  my  judgment, — that  I  think  Bennison  v.  Cartwright  (2)  a  strong 

authority  in  support  of  the  opinion  I  have  expressed  in  this  case ; 

and  that  Qcde  v.  AVbot  (3)  is  not  an  authority  to  the  contrary. 

That  was  not  a  decision  that  there  would  not  be  evidence  to  go  to 

a  jury,  but  only  a  finding  by  the  Vice-Chancellor  Kindersley,  upon 

the  facts  before  him,  that  the  party  had  in  point  of  fact  acquiesced 

in  the  obstruction. 

Rule  discharged. 

Attorney  for  plaintiff:  F.  C  Greenfield^  for  E.  H,  Young, 
Longtan,  Staffordshire, 

Attorney  for  defendant:  0.  F,  Coole,  for  W.  Sdben,  Stone, 
Staffordshire, 

(1)  33  L.  J.  (Q.BO  at  p.  X40.  (2)  5  B.  &  S.  1 ;  33  L.  J.  (Q.B.)  137. 

(3;  8  Jar.  (N.S.)  987.  ) 
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Dee.  2. 
JACKSON  V.  THE  UNION  MARINE  INSURANCE  COMPANY,  LIMITED. 

Marine  Insurance — Loss  of  Freight — Dday  through  Perils  of  the  Sea — Frustra' 
tion  of  Adventure— Bight  of  Charterer  to  refuse  to  load. 

The  plaintiff,  a  shipowner,  in  November,  1871,  entered  into  a  charterparty,  by 
-which  the  ship  was  to  proceed  with  all  possible  dispatch  (dangers  and  accidents 
of  navigation  excepted)  from  Liverpool  to  Newport,  and  there  load  a  cargo  of  iron 
rails  for  San  Francisco.  The  plaintiff  effected  an  insurance  on  the  chartered 
freight  for  the  voyage.  The  ship  sailed  from  Liverpool  on  the  2nd  of  January, 
1872,  and  on  the  3rd  got  agroimd  in  Carnarvon  Bay.  She  was  got  off  by  the 
18th  of  February  and  repaired,  the  time  necessary  for  the  completion  of  such  repairs 
extending  to  the  end  of  August  In  the  meantime,  on  the  15th  of  February,  the 
charterers  had  thrown  up  the  charter  and  chartered  another  ship  to  cany  the  nuls 
(which  were  vnmted  for  the  construction  of  a  railway)  to  San  Francisco.  In  an 
action  by  the  plaintiff  on  the  policy  of  insurance  on  the  chartered  freight^  the  jury 
found  that  the  time  necessary  for  getting  the  ship  off  and  repairing  her  was  so  long 
as  to  put  an  end,  in  a  commercial  sense,  to  the  commercial  speculation  entered 
upon  by  the  shipowner  and  the  charterers : — 

Jleldj  by  Bramwell,  B.,  Blackburn,  Mellor,  and  Lush,  JJ.,  and  Amphlett,  B. 
(Cleasby,  B.,  dissenting^  affirming  the  decision  of  the  Court  below,  that  the 
charterers  were^  by  reason  of  the  delay,  not  bound  to  load  the  ship,  and  that  there 
was  therefore  a  loss  of  the  chartered  freight  by  perils  of  the  sea. 

\  Appeal  from  the  decision  of  the  Court  of  Common  Pleas  making 
ahsolnte  a  rule  to  enter  a  verdict  for  the  plaintiff.  (1) 

f  Benjamin^  Q.C.  (with  him  0.  BusseH,  Q.(7.»and  Aypland),  for  the 
defendants. 

BuuJqXJ.  (with  him  OvUy),  for  the  plaintiff. 

The  facts  and  pleadings  are  set  out  in  the  report  of  the  case  in 

tbe  Court  below  (1),  and  the  arguments  and  authorities  cited  are 

sufficiently  referred  to  in  the  judgments. 

Owr.  adv,  wJL 

Dec,  2.  There  being  a  difference  of  opinion,  the  following 
judgments  were  delivered  :— 

Cleasbt,  B.    The  question  in  this  case  was,  whether  there  was 

(I)  Law  Rep.  8  C.  P.  672. 
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1874       a  total  loss  by  perils  of  the  sea  of  the  freight  to  be  earned  under 
Jaouov     a  charterparty. 

U»oK)H  ^y  ^^  charterparty,  the  vessel  Spirit  of  the  Bawn  was  to  pro- 

MABnm     QQQ^  fl^ni  Liverpool  to  Newport,  and  there  take  on  board  and 
carry  to  San  Francisco  a  cargo  of  iron  rails. 

The  vessel  sailed  from  Liverpool  on  the  2nd  of  January,  1872, 
got  aground  on  the  3rd  upon  the  rocks  in  Carnarvon  Bay,  was  got 
off  and  taken  to  a  place  of  safety  on  the  18th  of  February,  then 
taken  to  Holyhead,  and  afterwards  to  Liverpool,  where  she  was 
sold  by  auction  on  the  13th  of  June  for  53002.  The  purchasers 
repaired  her ;  and  it  was  proved  that,  on  the  15th  of  August,  it 
would  take  about  a  fortnight  more  to  complete  the  repairs.  But, 
in  the  meantime,  after  the  vessel  got  on  the  rocks,  and  as  soon  as  it 
was  plain  that  some  time  would  be  required  for  her  repairs,  attempts 
had  been  made  by  the  charterers  to  come  to  some  arrangement 
with  the  plaintiff  for  taking  up  another  ship  to  forward  the  rails, 
which  were  wanted  for  the  construction  of  a  railway.  The  plaintiff 
refused  to  release  the  charterers  from  their  contract ;  and  on  the 
16th  of  February  the  charterers  chartered  another  ship,  by  which 
they  forwarded  the  rails. 

Under  the  circumstances,  the  plaintiff,  who  had  effected  an  in- 
surance for  1500Z.  on  chartered  freight  valued  at  29O02L  upon  the 
voyage  from  Liverpool  to  Newport,  and  thence  to  San  Francisco, 
claimed  for  a  total  loss,  on  the  ground  that  he  was  prevented  by 
sea  perils  from  earning  the  freight. 

The  case  was  tried  at  Liverpool  before  Brett,  J. ;  and  he  may 
be  considered  for  the  purpose  of  the  present  case  to  have  left 
two  questions  to  the  jury,  viz.  first,  whether  the  time  necessary 
for  getting  the  ship  off  and  repairing  her  so  as  to  be  a  cargo- 
carrying  ship,  was  so  long  as  to  make  it  unreasonable  for  the 
charterers  to  supply  the  agreed  cargo  at  the  end  of  the  time, — 
and  secondly,  whether  such  time  was  so  long  as  to  put  an  end  in  a 
commercial  sense  to  the  commercial  speculation  entered  upon  by 
the  shipowner  and  the  charterers. 

The  jury  found  both  questions  in  the  affirmative;  and  the 
learned  judge,  being  of  opinion,  notwithstanding  the  findings  of 
the  jury,  that  there  was  no  evidence  of  a  loss  of  freight  by  the 
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perils  insured  against,  directed  a  verdict  for  the  defendants^  re-       1874 
serving  leave  to  move  to  enter  a  verdict  for  the  plaintiff.  Jacmon 

A  motion  was  made,  and  afterwards  a  rule  made  absolute  to      ^oton 
^nter  a  verdict  for  the  plaintiff  as  for  a  total  loss  of  freifi:ht.  Mabinb 

The  question  upon  the  case  on  appeal  is  stated  to  be,  whether 
the  plaintiff  is  entitled  to  have  the  verdict  entered  for  him; 
and,  if  the  Court  is  of  opinion  that  he  is  so  entitled,  then  judg- 
ment is  to  be  entered  for  1500Z.  or  such  sum  as  the  Courts  or  an 
average-adjuster  appointed  by  them,  shall  direct. 

The  principal  question  argued  before  us  was,  whether  the  neces- 
sary delay  caused  by  the  getting  the  vessel  off  the  rocks  and 
repairing  her,  and  which  had  the  effect  found  by  the  jury,  disen- 
titled the  plaintiff  to  insist  upon  the  performance  of  the  charter- 
party^  by  reason  of  its  being  an  implied  term  and  condition  of  the 
charterparty  that  the  vessel  should  arrive  at  Newport  within  a 
reasonable  time. 

Another  question  was  also  raised  by  the  learned  counsel  for  the 
defendants,  viz.  that,  supposing  there  was  such  an  implied  term, 
and  the  plaintiff  was  disabled  by  the  delay  from  insisting  upon 
the  performance  of  the  charterparty,  still  the  loss  of  freight  was 
not  the  immediate  consequence  of  the  sea-damage,  but  of  the 
right  exercised  by  the  charterers  of  throwing  up  the  charterparty, 
which  they  might  or  might  not  have  done,  and  in  doing  which 
they  were  influenced  by  the  exigency  of  the  particular  case  and 
the  necessity  of  getting  the  rails  to  San  Francisco  as  soon  as 
poasible.  And  it  was  forcibly  argued  that^  if  this  necessity  had 
not  existed,  and  freights  had  risen,  the  charterers  would  have 
claimed  the  performance  of  the  charter;  and  that  the  under- 
writers were  only  responsible  for  the  necessary  consequences  of 
sea-damage,  and  not  for  a  loss  arising  from  the  manner  in  which 
any  option  or  right  is  exercised. 

This  view  was  rejected  by  the  Court  upon  the  argument,  and, 
as  I  think,  upon  the  ground  that,  at  the  time  of  the  alleged  loss, 
the  plaintiff's  interest  was  the  right  under  the  charterparty  to  have 
the  rails  loaded,  and  so  to  earn  the  freight;  and  that,  as  soon  as 
that  right  was  destroyed  by  sea-damage,  there  was  a  total  loss  of 
his  interest  by  the  perils  insured  against  If  the  question  had 
been  a  new  one,  I  should  have  thought  it  followed  from  the  intc- 
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1874  rest  lost  being  the  right  under  the  charterparty  to  haye  the 

jACKfloar  executory  contract  of  the  freighters  performed,  that  the  total  loas 

Vmo^  ^^^^d  ^  measured  by  the  value  of  that  right,  and  that  the 

Maeikb  proper  course  would  be,  not  to  enter  the  verdict  for  1500Z.,  but 

Inbxjbangb  Co.  *^     * 

to  resort  to  the  second  alternative  above  referred  to,  and  have  the 

verdict  entered  for  such  sum  as  an  average-stater  shall  direct. 
But  the  authorities  aro  decisive  that,  where  there  is  a  charter- 
party  under  which  the  shipowner  will  be  entitled  to  certain 
freight^  as  soon  as  the  voyage  under  the  charterparty  has  com- 
menced the  right  to  the  whole  freight  attaches :  and,  as  I  cannot 
presume  to  overrule  those  authorities,  so  far  as  the  question 
now  under  consideration  is  concerned,  the  verdict  is  properly 
entered. 

But  this  was  not  the  principal  question  raised  in  the  case  argued 
before  us.  The  principal  question  was  one  of  great  interest,  be« 
cause  the  decision  upon  it  not  only  decides  the  case  before  us  but 
regulates  the  conduct  of  all  who  enter  into  charterpartles, — a 
very  numerous  class  of  persons  of  many  nations,  and  who  ought 
to  have  some  known  rule  to  act  upon.  The  question  is  whether, 
under  the  circumstances  of  the  present  case,  the  plaintiff  wais 
entitled  to  repair  the  vessel  (using  all  proper  dispatch  in  doing 
so),  and  to  call  upon  the  charterers  to  fulfil  their  charter.  I  agree 
with  the  opinion  expressed  by  my  Brother  Brett  at  the  trial,  and 
adopted  by  Lord  Chief  Justice  Bovill  in  the  Court  below,  that  the 
findings  of  the  jury  are  immaterial,  and  that,  upon  such  facts  as 
the  present,  which  are  free  from  question,  it  was  not  for  the  jury 
to  put  a  construction  upon  those  facts,  but  for  the  law  to  deter- 
mine the  rights  of  the  parties  upon  them.  Indeed,  I  think  the 
law  has  already  done  so  by  settled  principles  and  decided  cases. 

The  settled  principle  is,  that,  where  in  an  agreement  a  provi- 
sion is  made  applicable  to  a  particular  subject,  that  provision 
forms  the  agreement  on  that  subject.  The  rule  is,  Expressum 
facit  cessare  tacitum.  There  is  no  further  qualification  or  limi- 
tation to  be  implied.  This  is  essential  to  all  certainty  in  the 
obligations  which  persons  place  themselves  under ;  or  the  agree- 
ment would  be  the  uncertain  conclusion  of  a  particular  jury  as 
to  what  was  reasonable  or  convenient.  In  such  a  case  as  that 
under  consideration,  the  charter  relates  to  a  voyage  necessarily 


VOL.  X.]  MICH.  TBBM,  XXXVIII  VICT.  129 

^exposed  to  disasters  causing  delay,  and  the  whole  enterprise  is       1874 
made  subject  to  the  consequences  of  these  disasters ;  the  voyage     jackson 
from  liyerpool  to  Newport  and  from  Newport  to  San  Francisco      unio» 
equally  so.    It  must  not  be  read  as  an  agreement  the  object  of     MAsuns 
which  18  proceeding  from  Liverpool  to  Newport :  the  object  of  the 
agreement  is,  carrying  a  cargo  of  rails  from  Newport  to  San 
Francisco.    There  is  no  limit  to  the  time  to  be  occupied  in  doing 
80,  imless  the  delay  be  caused  by  some  breach  of  duty.    If  the 
rails  had  been  taken  on  board  at  Newport,  and  the  vessel  had 
gone  upon  a  rock  the  day  after  leaving  Newport,  no  matter  how 
great  the  delay,  the  shipowner  would  have  been  entitled  to  re- 
pair, to  earn  the  freight  under  the  charter  by  completing  the 
vcyage.    No  one  disputes  this :  and  the  same  thing  may  happen 
over  and  over  again  in  the  several  parts  of  so  long  a  voyage 
as  from  Newport  to  San  Francisco,  which  in  the  result  may  not 
be  completed  within  a  year,  or  even  possibly  two  years.    Still, 
the  charter  would  continue  in  force.    If  the  goods  were  intended 
for  a  particular  market  or  a  particular  purpose,  it  would  not  be 
a  question  whether  an  unreasonable  time  had  been  occupied,  or 
whether  the  commercial  speculation  of  the  charterparty  was  at  an 
end;  so  far  as  the  charterers  were  concerned,  their  commercial 
speculation  must  have  been  ruined  by  the  delay ;  and  so  far  as  the 
shipowner  was  concerned  also  (except  so  far  as  he  was  indemni- 
fied by  insurances,  or,  possibly,  by  means  of  valued  policies,  was 
making  a  profit  of  each  disaster) ;  but  still  the  agreement  would 
continae,  because  nothing  had  happened  except  what  was  provided 
for.    The  agreement  for  conveying  the  rails  from  Newport  to  Ban 
Francisco  is  as  much  acted  upon  by  setting  sail  from  Liverpool 
with  the  ship  equipped  for  the  voyage  and  prepared  to  receive 
the  cargo  of  rails,  as  if  the  rails  had  been  taken  on  board ;  and 
the  same  rule  of  course  ought  to  apply.     It  cannot  properly 
depend  npon  the  part  of  the  voyage  in  which  the  damage  is  sus- 
tained.   The  preliminary  voyage  might  be  a  long  one,  to  the  other 
extremity  of  the  globe,  and  the  disaster  happen  towards  the  end 
of  it :  the  rule  must  be  the  same  whether  it  be  to  Newport  to 
carry  out  rails,  or  to  the  Gbinchas  to  bring  home  guano. 

The  principal  argument  addressed  to  us  was,  that  convenience 
was  so  much  in  Savour  of  the  charterparty  not  continuing  in  force 
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1874       after  a  delay  of  unusual  and  unreasonable  length  in  proceeding  to- 
Jaokson     ^^^  P^^  ^^  lading,  that  a  term  or  condition  ought  to  be  implied 
^  ^'         making  the  charter  no  longer  obligatory  upon  the  freighters  after 
Mabike     such  delay. 

I  have  already  pointed  out  that  it  is  one  voyage  under  the 
charterparty,  and  that  the  inconvenience  of  detention  would  appl^ 
to  all  parts.  It  would  be  extremely  inconvenient  that  the  rails 
which  were  wanted  at  San  Francisco  should  be  loaded  and  detained 
at  Monte  Yideo  or  Valparaiso  for  four  or  five  months,  when  they 
might  be  forwarded  at  once  at  an  easy  freight  to  San  Francisco ; 
and  yet  that  would  not  affect  the  charterparty.  But,  independently 
of  this,  it  appears  to  me  that,  when  the  matter  is  properly  con- 
sidered, the  argument  of  convenience  is  entirely  against  the 
implication  contended  for. 

The  rule  to  be  laid  down  not  only  settles  the  rights  of  parties  to 
such  an  agreement,  but  regulates  their  conduct  in  a  very  important 
matter.  The  question  is,  what  are  the  masters]  of  vessels  under 
charter  to  do  when  they  have  sustained  damage  ?  They  are  in  a  posi- 
tion of  trust  and  great  responsibility, — ^belonging  to  all  nations, — 
and  ought  to  have  a  clear  and  definite  rule  of  conduct  to  go  by.  The 
rule  of  conduct  which  the  law  has  hitherto  prescribed  is,  **  Bepair 
your  vessel,  and  proceed  with  your  charter."  But  the  rule  now 
sought  to  be  laid  down  would  place  shipowners  and  freighters  in  a 
position  of  the  greatest  uncertainty  and  di£Sculty.  Instead  of 
having  a  clear  course  to  pursue,  without  delay,  and  independent 
of  collateral  considerations  such  as  I  have  mentioned,  the  master 
of  a  damaged  vessel  is  to  form  a  conclusion  upon  a  doubtful  matter, 
viz.  the  time  to  be  consumed  in  repairs,  and  then,  either  by  him- 
self or  with  the  assistance  of  others,  to  get  at  the  effect  of  thisi, 
and  thus  satisfy  himself  whether  the  delay  is  likely  to  make  it 
unreasonable  for  the  charterer  to  wait,  or,  in  the  words  of  the  case, 
whether  the  delay  would  put  an  end  in  a  commercial  sense  to 
the  commercial  speculation  entered  into  between  him  and  the 
charterer. 

It  would  be  a  puzzling  question  for  him  to  answer,  if  he  under- 
stood it.  The  answer  would  depend  upon  a  variety  of  circum- 
stances. The  captain  might  say,  ^The  commercial  speculation 
which  I  entered  into  was  and  continues  an  excellent  one.   I  had  & 
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charter  for  San  Francisco  at  a  high  freight,  and  have  from  my       1874 

connections  a  good  expectation  of  finding  a  return  cargo  at  San  jMjEoaii 
Francisco,  and  freights  have  here  now  fallen/'    The  charterer,  if      ^j^^^ 

freights  had  fallen,  would  say,  '^  This  has  been  a  bad  commercial  MARms 
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speculation  for  me ;  and  the  best  thing  I  can  do  would  be  to  get 
out  of  it,  and  hire  a  vessel  at  once  at  a  lower  rate  of  freight."  If, 
on  the  other  hand,  freights  had  risen,  the  captain  would  wish  to 
get  out  of  the  charter  and  procure  a  high  freight ;  and  the  freighter 
contrariwise*  Thus,  while  upholding  the  charter  in  its  terms,  you 
give  a  mle  of  conduct  which  is  certain,  clear,  and  not  influenced 
by  unfair  collateral  considerations  of  interest ;  by  introducing  the 
suggested  implication,  you  make  the  course  of  conduct  difficult, 
dependent  upon  doubtful  intervals  of  time,  and  results  which  cannot 
be  ascertained,  and  expose  it  to  the  influences  which  I  have 
suggested  In  shorty  one  rule  makes  it  the  duty  of  both  parties 
under  all  circumstances  to  uphold  the  charter ;  the  other,  in  every 
case  of  considerable  damage  and  necessary  delay  in  repairing, 
gives  each  party  the  chance  of  getting  out  of  the  charter,  according 
as  it  is  his  interest  to  do  so. 

As  is  usual  in  all  arguments  founded  upon  convenience,  we 
were  pressed  by  extreme,  cases ;  and  it  was  asked  how  long  a 
man  was  to  keep  a  cargo, — perhaps  a  perishable  one :  was  he  to 
keep  it  for  months,  a  year  ?  The  answer  is,  that,  if  the  cargo  is 
of  such  a  nature,  or  an  early  shipment  of  vital  importance,  the 
charterer  should  have  a  special  clause  in  the  contract ;  but,  if  he 
doss  not,  still  the  contract  is*not  one  upon  which  there  can  be  a 
claim  for  a  specific  performance.  As  soon  as  it  is  plain  that  the 
delay  will  be  really  serious  as  regards  the  condition  of  the  intended 
cargo  or  the  purpose  to  which  it  was  destined,  the  charterer  should 
forward  his  cargo  by  another  vesseL  He  does  not  by  doing  so 
break  his  contract,  because  he  may  provide  another  cargo.  If  he 
cannot  do  so,  he  should  give  notice  at  the  earliest  period  to  the 
shipowner.  He  will  be  liable  in  damages,  no  doubt,  but  not  to  the 
freight ;  and  the  amount  will  depend  upon  the  state  of  freights. 
If  freights  had  risen,  the  shipowner  would  sustain  but  little 
damage ;  and  the  charterer  would  himself  be  a  loser  by  forward- 
ing his  cargo  at  a  high  rate.  If  freights  had  fallen,  there  might 
be  a  considerable  liability;   but  the  charterer  would  share  the 
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1874        adyantage  by  having  his  goods'  forwarded  at  an  easier  rate.    In 
Jackson     the  present  ease,  the  damages  would  probably  not  be  heavy ;  for, 
Uniok       ^  ^^  1^^  ^^  delay  and  detention  would  not  be  the  fault  of  the 
Mabihb     charterers,  but  be  caused  by  perils  for  which  they  were  not  re- 
sponsible ;  and  the  shipowner  would  be  in  the  same  state  as  he 
was  in  before  he  started. 

The  charterparty  might  perhaps  be  so  framed  as  to  make  the 
charterer  liable  for  a  specified  amount  of  stipulated  damages  for  a 
particular  default.  If  this  were  so,  it  would  be  his  fault  for  entering 
into  such  a  stipulation,  when  the  delay  by  sea  perils  would  be  so 
serious.  In  the  present  case,  as  is  usual,  the  penalty  for  non- 
performance would  not  make  the  liability  greater  than  the  damages 
sustained. 

It  appears  to  me,  therefore,  that  too  much  stress  was  laid  during 
the  argument  upon  the  apparent  injustice  which  woidd  be  done  in 
a  particular  case  of  extreme  delay  if  the  charter  was  upheld,  and 
not  sufficient  regard  had  to  the  general  inconvenience  which 
would  arise  if  the  charter  were  defeated  in  such  cases ;  and  that, 
so  £Etr  as  the  arg^ument  from  convenience  is  concerned,  it  pre- 
ponderates in  favour  of  a  construction  which  gives  a  certain,  clear, 
and  honest  rule  of  conduct  to  act  by  in  all  cases,  upholding  a 
contract,  over  one  which  introduces  uncertainty  and  difficulty  as 
to  conduct^  and  admits  of  reasons  for  defeating  a  contract  which 
are  to  be  derived  from  considerations  of  interest  at  the  time. 

Independently,  therefore,  of  authority,  I  should  think  the 
general  rule  should  prevail,  of  construing  the  contract  as  to  all 
matters  within  its  provisions,  and  not  introducing  an  additional 
implied  term. 

I  have  more  fully  considered  the  case  upon  principle,  because,* 
although  the  authorities  appear  to  preponderate,  and,  indeed,  but 
for  some  very  recent  dicta  and  decisions,  to  be  conclusive  in  favour 
of  this  view,  I  do  not  propose  to  refer  to  them  in  detail,  as  that 
has  been  done  so  fully  by  the  late  Lord  Chief  Justice  Bovill  in 
his  judgment  in  the  Court  below,  with  which  I  entirely  agree. 

The  authorities  apply  to  two  distinct  conditions  of  things,  viz. 
one  where  delay  has  been  caused  by  a  breach  of  some  stipulation 
by  the  shipowner,  and  the  other  where  there  has  been  no  such 
breach. 
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In  the  former  case,  except  in  a  few  instances  where  the  stipnla-       1874 
lion  is  held  to  be  a  condition  precedent, — Olaholm  t.  Hays  (1) ;     Jackson 
OBive  y.  Booker  (2), — the  breach  is  held  to  give  a  claim  for      xJmiow 
damages  only,  and  not  to  defeat  the  charterparty :  such  stipnla-  •  Mabi»« 
tions,  for  instance^  as,  to  sail  with  the  first  fair  wind,  or  by  a  par- 
ticular day. 

In  such  a  contract  as  a  charterparty,  where  so  many  circum- 
stances may  arise  at  the  port  of  departure  to  prevent  an  exact 
compliance,  and  which  may  still  not  be  excused,  it  would  be  most 
UDreasonable  to  enable  the  freighter,  because  the  bargain  turned 
out  an  unprofitable  one,  to  throw  up  the  charter  for  such  a  default. 
Accordingly,  if  the  freighter  relies  upon  the  breach  of  some 
obligation  of  the  shipowner  as  an  answer  to  an  action  for  not 
proYiding  a  cargo,  he  must  allege  that  he  has  lost  all  benefit  of 
the  voyage  by  the  plaintiff's  delay.  He  may  fairly  say,  ^You 
have  broken  the  contract ;  and  I  have  lost  all  the  intended  benefit, 
by  your  breach;  and  I  am  thus  discharged:"  see  Freeman  v. 
Taylor  (3) ;  Clipsham  v.  Vertue  (4)  ;  Tarrdbochia  v.  Eiehie  (5) ; 
Whed&r  v.  Bavidge.  (6) 

It  should  be  observed  that  this  loss  of  benefit  to  the  charterer  is 
a  totally  different  thing  from  what  is  set  up  in  the  present  case, 
viz.  that  the  delay  was  unreasonable,  and  the  commercial  specula- 
tion of  the  charterparty  itself  at  an  end.  If  there  had  been  any 
breach  by  the  plaintiff,  in  not  setting  sail  and  proceeding  with 
convenient  speed  from  Liverpool,  the  charterers  might  have  said 
their  object  was  defeated,  and  they  were  discharged, — ^not  because 
the  delay  was  of  itself  an  answer  to  the  charterers,  but  because  the 
breach  was  made  an  answer  by  the  delay. 

In  the  present  case,  the  second  condition  of  things  exists*,  and 
there  is  no  breach  of  the  terms  of  the  charterparty,  but  the  delay 
itself  18  made  an  answer;  and  the  authoritieB  are,  I  have  said, 
against  it.  I  will  only  refer  to  three  in  particular :  but  the  language 
of  the  judges  in  them  is  so  clear  and  to  the  point,  that  I  cannot 
help  referring  to  it.    HadJey  v.  Clarke  (7)  was  the  case  of  a 

(1)  2  M.  &  G.  257.  (5)  1  H.  &  N.  183;  29  L.  J.  (£s.) 

(2)  1  Ex.  41« ;  17  L.  J.  (Ex.)  2L  26. 

(3)  8  Bing.  124.  (6)  9  Ex.  668 ;  23  L.  J.  (Ex.)  221. 

(4)  5  Q.  B.  2e&  (7)  8  T.  B.  269. 
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1874  charterparty,  perils  of  the  seas  being  the  only  exception.  The 
^Jacuqii  vessel  was  detained  on  the  voyage  from  Liverpool  to  Leghorn  by 
Umoir  ^^  embargo  laid  at  an  intermediate  port  to  which  the  vessel  was 
MABDra  driven,  for  the  period  of  two  years.  It  was  contended  that  the 
'  shipowner  was  excused  by  this  delay  not  caused  by  his  default ; 
and  no  one  can  doubt^  I  should  think,  that  the  commercial 
speculation  entered  into  by  the  shipowner  and  charterer,  so  far  as 
I  understand  the  meaning  of  these  terms,  had  long  been  defeated 
by  such  a  misadventure.  But  the  language  of  Mr.  Justice  Law- 
rence has  been  always  referred  to  as  the  authority  on  the  subject. 
^'  The  counsel  for  the  defendants,"  he  says  (1),  *'  were  driven  to 
the  necessity  of  introducing  into  the  contract  other  terms  than 
those  which  it  contained.  They  contended  that  the  defendants 
were  only  bound  to  fulfil  their  engagement  within  a  reasonable 
time ;  and  then  argued  that,  as  the  embargo  prevented  the  com- 
pletion of  the  contract  within  a  reasonable  time,  the  defendants 
were  absolved  from  their  engagement  altogether:  but  it  was 
incumbent  on  the  defendants,  when  they  entered  into  this  con- 
tract, to  specify  the  terms  and  conditions  on  which  they  would 
engage  to  carry  the  plaintiff's  goods  to  Leghorn.  They  accord- 
ingly did  express  the  terms,  and  absolutely  engaged  to  carry  the 
goods,  *  the  dangers  of  the  seas  only  excepted.'  That^  therefore, 
is  the  only  excuse  which  they  can  make  for  not  performing  the 
contract  If  they  had  intended  that  they  should  be  excused  irom 
any  other  cause,  they  should  have  introduced  such  an  exception 
into  their  contract." 

There  is,  no  doubt,  a  distinction  of  fact  between  that  case  and 
the  present  one,  viz.  that,  in  that  case,  the  cargo  remained  on 
board  during  the  whole  period  of  detention,  and  was,  as  it  were, 
during  all  that  time  detained  subject  to  the  charterparty :  but  this 
does  not  appear  to  make  any  difference  in  the  principle,  since  the 
contract  had  been  acted  on  in  the  present  case,  and  the  vessel  had 
been  prepared,  and  had  on  board  all  the  necessary  equipments, 
and  had  set  sail  for  the  voyage. 

In  the  case  of  Touteng  v.  Evhbard  (2)  the  cargo  had  not  been 
taken  on  board ;  and  the  action  was  for  not  providing  a  cargo  at 
the  port  of  loading,  St.  Michael's.    The  charter  had  the  exception 

(1)  8  T.  R.  at  p.  267.  (2)  3  B.  &  P.  291. 


TOL.  X.]  MICH.  TEBM,  XXXYIH  VICT.'  I35 

of  restraint  of  princes;  and  the  vessel  had  proceeded  on  the       1874 
voyage  from  London,  bnt  was  detained  at  Eamsgate  by  an  embargo     jackbok 
for  six  months ;  and  the  charterer  refused  to  load  a  cargo,  on  the      ^  ^* 
ground  that  the  season  for  shipping  fruit  had  long  passed,  and  the     Mabinb 
voyage  would  be  useless  and  nugatory, — which  may  be  construed 
as  having  the  same  meaning  as  that  the  commercial  speculation 
was  at  an  end.    The  case  was  ultimately  decided  upon  a  question 
of  nationality.    The  judgment  of  Lord  Alvanley  is  referred  to  at 
wme  length  in  the  judgment  of  Lord  Chief  Justice  Bovill  in  the 
Court  below.  (1)    I  refer  to  the  following  passage,  because  it  bears 
also  upon  the  authority  of  Hadley  v.  Clarke  (2) :  "  If,  then  (3), 
this  had  not  been  the  case  of  a  Swedish  ship  hired  by  an  English 
merchant,  the  merchant  would  have  been  under  the  necessity  of 
furnishing  the  ship  with  a  cargo,  if  she  had  arrived  at  St.  Michael's, 
as  soon  as  she  conveniently  might  after  the  embargo  was  taken  off, 
although,  by  arriving  after  the  fruit  season  was  over,  the  object  of 
the  voyage  might  be  defeated  :  such  is  the  doctrine  in  HaHey  v. 
Clarke  (2)  and  Blight  v.  Page.  (4.)    I  have  no  difficulty  in  sub* 
scribing  to  the  doctrine  laid  down  in  Hadley  v.  Clarke  (2),  that  a 
common  embargo  does  not  put  an  end  to  any  contract  between  the 
parties,  but  is  to  be  considered  as  a  temporary  suspension  of  the 
<»ntiact  only,  and  that  the  parties  must  submit  to  whatever 
inconvenience  may  arise  therefrom,  unless  they  have  provided 
against  it  by  the  terms  of  their  contract.     The  object  of  the 
voyage  might  equally  have  been  defeated  by  the  act  of  God  as  by 
the  act  of  the  State ;  as,  if  the  ship  had  been  weather-bound  until 
the  fruit  season  was  over ;  and  yet,  in  that  case,  the  merchant 
would  have  been  bound  to  fulfil  his  contract.    The  principle  of 
Hadley  v.  Clarke  (2)  is,  that  an  embargo  is  a  circumstance  against 
which  it  is  equally  competent  to  the  parties  to  provide  as  against 
the  dangers  of  the  seas,  and,  therefore,  if  they  do  not  provide 
against  it»  they  must  abide  by  the  consequences  of  their  contract." 
I  shall  only  refer  to  one  other  case,  for  the  purpose  of  quoting 
the  opinion  of  the  late  Mr.  Justice  Willes  upon  the  question  raised 
in  the  present  case.  Hurst  v.  Usbome.  (5)    In  that  case  there  had 

(1)  Law  Bep.  8  a  P.  590.  (3)  3  B.  &  P.  at  p.  298. 

(2)  8  T.  R.  269.  (4)  3  B.  &  P.  296,  n. 

(6)  18  C.  B.  144;  26  L.  J.  (C.P.)  209. 
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1874  been  a  detention  for  152  days  by  perils  of  the  seas ;  and  the 
Jaokson  charterers  refused  to  load,  partly  on  the  ground  that  the  yessd 
jj^Q^  had  arrived  after  the  time  when  the  export  trade  usually  took 
Mabihi  place  from  the  port  of  loading.  The  following  is  the  judgment  (rf 
Mr.  Justice  Willes  (1):  "As  to  the  other  question,  whether  the 
construction  of  the  charterparty  can  be  affected  by  the  fact  that 
the  particular  description  of  cargo  could  only  be  supplied  at  a 
certain  season  of  the  year, — the  answer  to  that^  I  apprehend,  is^ 
that  the  charterparty  was  probably  entered  into  in  the  hope  that 
the  vessel  would  arrive  at  Limerick  at  that  time  of  the  year.  But 
the  question  is,  who  takes  the  risk  whether  she  will  or  not?  Why, 
the  person  who  is  to  ship  the  goods  takes  the  risk,  unless  he  stiptt- 
lates  that  the  other  party  shall  take  it  Here,  it  is  not  stipulated 
that  the  vessel  shall  arrive  at  Limerick  by  any  particular  day ; 
but  only  that  she  ^shall  proceed  there  with  all  convenient  speed. 
The  owner  has  performed  his  contract  to  proceed  with  aU  con- 
venient speed,  when  he  has  done  all  he  could,  but  has  been  pre- 
vented by  dangers  of  the  seas." 

The  case  of  EaUey  v.  Clarke  (2)  was  decided  in  the  year  1799 ; 
and  it  and  the  cases  following  upon  it  have  been  regarded  as 
authorities  ever  since,  and  quoted  in  all  the  text-books.  They  are 
referred  to  as  authorities  by  the  American  as  well  as  English 
writers.  Lord  Tenterden,  in  his  work  on  Shipping,  the  first  edi- 
tion of  which  was  published  in  1802,  devotes  a  paragraph  to  it  as 
giving  the  law  on  the  subject  (3)  and  for  the  American  text-books, 
see  Parsons  on  Shipping,  vol.  1,  pp.  318  and  330.  In  the  latter 
passage,  the  learned  writer  insists  upon  the  authority  of  Badletf 
V.  Clarke  (2) ;  and  referring  to  it  and  other  cases  in  conformity 
with  it  in  the  American  Courts,  he  says :  '^  It  is  very  clear  that  an 
embargo,  though  of  an  indefinite  duration,  merely  suspends  the 
performance  of  the  contract." 

Chancellor  Kent  also  refers  to  Eadley  v.  Clarke  (2)  as  an  autho- 
rity not  questioned :  Commentaries,  vol.  3,  pp.  812 — 346, 10th 
ed.  (4)    In  the  latter  page,  after  referring  to  matters  which  put 

(1)  18  C.  B.  at  p.  155. 
(2)  8  T.  B.  259.  (3)  See  Abbott  on  Shipping,  5th  ed.  429. 

(4)  12  ed.  p.  224,  n,  (d). 
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an  end  to  the  contract  by  breaking  up  the  voyage,  he  adds:       1874 
**  But  a  temporary  impediment  of  the  voyage  does  not  work  a  dis-     Jaokson 
solution  of  the  charterparty ;  and  an  embargo  has  been  held  to  be      xjmoir 
such  a  temporary  restraint,  even  though  it  be  indefinite  as  to  time."  ^  MARmB 
(He  here  refers  to  Eadley  v.  Clarke  (1)  and  the  American  cases.  (2)) 
**  The  same  construction  is  given  to  the  legal  operation  of  a  hostile 
blockade  or  investment  of  the  port  of  departure  upon  the  con- 
tract.   It  merely  suspends  the  performance  of  it,  and  the  voyage 
must  be  broken  up  or  the  completion  of  it  become  unlawful 
before  the  contract  will  be  dissolved.     If  the  cargo  be  not  of 
a  perishable  nature,  and  can   endure  the  delay,  the  general 
principle  applies,  that  nothing  but  occurrences  which  prevent 
absolutely  the  performance  of  the  contract  will  dissolve  it.    The 
parties  must  wait  until  those  which  merely  retard  its  execution 
are  removed." 

But  such  occurrences  would  cause  unreasonable  delay,  and 
destroy  the  commercial  speculation  of  the  contract ;  still  it  would 
subsist. 

Against  this  weight  of  authority,  there  are  no  doubt  authorities 
entitled  to  great  consideration.  In  the  case  of  Banhin  v.  Potter  (3), 
in  which  the  judgment  really  was  that  a  constructive  total  loss  of 
the  ship  was  of  itself  a  loss  of  chartered  freight,  without  notice  of 
abandonment,  there  are  dicta  of  several  of  the  judges  in  their 
opinions  delivered  to  the  House  of  Lords,  to  the  effect  that»  where 
a  vessel  under  charter  was  delayed  for  an  unreasonable  time,  the 
charterer  was  not  bound  to  provide  a  cargo.  Venturing,  as  I  do, 
to  differ  from  the  judgment  of  the  Court  below,  I  must  of  course 
venture  to  differ  from  those  dicta.  And  it  may  properly  be 
noticed  that  those  dicta  are  upon  a  matter  which  did  not  neces- 
sarily arise  upon  the  question  on  which  the  case  was  decided,  and 
that  they  did  not  in  the  slightest  degree  enter  into  any  of  the 
judgments  of  any  of  the  noble  lords  who  decided  the  case,  and 
were  not  noticed  by  them.  Indeed,  the  judgments  given  exclude 
delay  from  sea-damage  as  an  answer  to  the  obligation  of  the  char^^ 
terer  to  load  a  cargo. 

(1)  8  T.  R.  259.  Co.  6  Johns.  299,  308 ;   Bayliu  v. 

(2)  It  Bride  t.  Marine  Insurance     Fettyplace^  7  Mass.  825. 

(8)  Law  Bep.  6  H.  L.  88. 
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1874  The  following  are  the  words  of  Lord  Chelmsford,  in  relation  to 

Jaokson     the  right  of  the  shipowner  under  the  charter,  where  there  has  been 

^^•^j,      damage  requiring  reparation  (1) :  **If  the  sea-damage  which  the 

Mabiot     ghip  sustained  in  New  Zealand  was  such  as  to  reduce  her  to  a  state 

which  rendered  her  utterly  incapable  of  performing  the  voyage  to 

England  without  an  expense  which  no  prudent  uninsured  owner 

would  incur,  then  the  ireight  was  totally  lost  from  that  moment, 

and  how  the  owners  chose  to  deal  with  the  disabled  ship  after* 

wards  was  wholly  immaterial.   If  the  damage  to  the  ship  had  been 

such  that  it  might  have  been  repaired  at  a  reasonable  expense  and 

put  into  a  condition  to  earn  freight,  and  the   shipowners  had 

declined  to  tahe  this  course,  they  would  hare  lost  the  freight,  not 

by  the  perils  of  the  sea,  but  by  their  election." 

The  rule  given  is  a  simple  one.  Bepair  the  damage  if  it  can 
be  done  at  a  reasonable  expense,  and  tender  your  vessel  to  the 
charterer.    Not  a  word  about  the  time  which  it  may  require. 

The  same  remark  applies  to  the  judgments  of  Lord  Colonsay 
and  Lord  Hatherley.  (2) 

It  may  also  be  noticed,  with  reference  to  the  dicta  of  the 
learned  judges,  that  those  dicta  had  reference,  in  the  particular 
case,  not  to  the  necessary  delay  during  the  time  required  for  the 
repair  of  damage,  but  to  the  unusual  and  unnecessary  delay  arising 
from  the  shipowner,  instead  of  repairing  the  vessel,  making 
use  of  it  and  letting  it  out  for  months  as  a  store  depdt  for  coals,  in 
consequence  of  the  want  of  funds. 

Much  reliance  was  placed  in  the  argument  upon  the  case  of 
Oeipd  V.  Smith  (3) ;  and,  if  that  case  could  be  regarded  as  over- 
ruling the  authorities  referred  to,  I  should  have  to  consider 
whether  I  thought  myself  bound  by  the  earlier  authorities  or  the 
later  case.  But  that  is  not  the  case  at  alL  Not  a  word  is  said  in 
that  case  about  overruling  any  previous  authority ;  on  the  con- 
trary, my  Brother  Blackburn  says  that  very  different  considera- 
tions arise  in  Eadley  v.  Clarke.  (4)  And  this  was  undoubtedly  so ; 
for  Qeifd  v.  Smith  (3)  was  not  a  case  of  detention  by  embargo,  or 
delay  for  necessary  repairs,  but  of  the  performance  of  the  charter 
becoming  impossible,  that  is,  impossible  without  liability  of  for- 

(1)  Law  Bep.  6  H.  L.  at  p.  159.  (3)  Law  Rep.  7  Q.  B.  404. 

(2)  Law  Rep.  6  H.  L.  at  pp.  160, 16a  (4)  8  T.  R.  259. 
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feitnre  of  ship  and  cargo,  by  reason  of  a  duly  notified  and  eflfecti ve        1874 

blockade  at  the  port  of  delivery.  Jackbon 

It  had  been  held  in  the  case  of  Medeiros  y.  EiU  (1)  that^  where^      ^  ** 

after  the  known  existence  of  a  blockade,  a  charterparty  was  made,     Makinx 

Insubanos  Ccx 

to  convey  a  cargo  to  the  blockaded  port  (the  case  being  clear  from 
the  difficulty  which  might  arise  if  the  object  was  to  run  the  block- 
ade)y  the  existence  of  the  blockade  was  no  answer  to  the  engage- 
ment to  proceed  on  the  voyage.  The  object  of  the  merchant  in 
making  such  a  charter  was,  as  stated  in  the  judgment,  to  be  in 
readiness  to  enter  the  port  so  soon  as  the  blockade  was  taken  off, 
and  80  get  the  advantage  of  a  good  market  But,  in  Oetpd  v. 
Smiih  (2),  the  blockade  after  the  making  of  the  charter  interposed 
the  impossibility  of  completing  it.  The  charter  contained  the 
exception  of  restraint  of  princes. 

Now,  according  to  the  law  of  England,  if  a  person  engages 
absolutely  to  do  something,  the  fact  of  its  becoming  impossible  or 
attended  with  penalties,  is  in  general  no  answer :  Paradine  v. 
Jane  (3),  so  often  referred  to,  and  many  subsequent  cases.  But  it 
would,  perhaps,  be  sufficient  to  say  that  such  a  rule  could  not 
apply  to  a  contract  between  the  shipowner  and  the  charterer, 
when  the  consequence  of  carrying  the  contract  into  effect  would 
be  to  expose  the  cargo  as  well  as  the  ship  to  seizure  and  forfeiture. 
I  take  it  the  8hipK>wner  not  only  is  not  bound  to  run  the  risk  of 
seizure,  by  attempting  to  enter  the  blockaded  port,  but  would  not 
be  justified  in  doing  so  without  the  consent  of  the  charterer.  I 
mean,  as  between  them. 

But,  independently  of  that  consideration,  the  rule  is  founded 
upon  the  presumption  that,  where  the  engagement  is*  absolute,  the 
party  takes  upon  himself  the  risk  of  being  able  to  perform  the 
contract.  But  that  presumption  is  gone  when  by  the  contract 
itself  it  appears  that  the  party  contracting  does  not  take  upon 
himself  that  risk ;  and  the  exception  of  restraint  of  princes  in  the 
charterparty  negatives  the  shipowner's  having  taken  upon  himself 
the  risk  of  blockade.  That  being  so,  it  would  indeed  have  been 
most  unreasonable  to  hold  that  the  shipowner  was  bound  by  such 
a  charterparty,  after  the  impossibility  of  completing  the  contract 

(1)  8  Bing.  231.  (2)  Law  Bep.  7  Q.  B.  404. 

(8)Al€yn,26. 
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1874       arose,  to  load  the  cargo  and  carry  it  to  a  distant  part,  and  there 
Jaoesok     wait  perhaps  until  it  was  necessary  to  return  home  for  stores  and 
UiaoN      proyisionS)  more  especially  nnder  the  particular  cirenmstances 
Mabine     appearing  in  the  pleadings  in  that  case. 

The  cases  upon  the  effect  of  blockade  npon  a  contract  of  charter- 
party  are  few  in  our  Courts;  but  the  question  has  arisen  in 
America,  and  the  decision  there  has  been  that  the  effect  of  a 
blockade  of  the  port  of  delivery  after  the  contract,  is,  to  justify 
the  shipowner  in  throwing  up  the  charter.  Kent,  vol.  8,  p.  846, 
10th  ed.,  is  very  clear  in  the  distinction  that,  while  embargo,  or 
even  blockade,  at  the  port  of  loading  is  only  a  temporary  impedi- 
ment, and  leaves  the  contract  continuing,  a  blockade  of  the  port  of 
delivery  makes  the  performance  of  the  contract  impossible,  and 
jastifies  the  parties  in  throwing  it  up.  And  he  refers  to  two  cases. 
The  TutdoL  (1)  and  8cM  v.  Libhy.  (2)  In  the  first  case,  Sir  W. 
Scott  seems  to  think  it  dear  that  a  blockade  of  the  port  of  dis- 
charge puts  an  end  to  a  charter  previously  made;  and  in  the 
American  case,  the  judgment  begins  thus:  ''It  appears  to  be 
conceded  by  the  counsel  on  both  sides,  that,  by  the  blockade  of 
the  port  of  discharge,  the  charterparty  was  dissolved,  and  all  right 
to  freight  under  it  gone." 

The  great  loss  and  inconvenience  of  equipping  and  starting 
upon  an  enterprise  which  is  at  the  time  impossible,  seems  a  suffi* 
cient  reason  for  the  distinction.  But,  without  saying  that  our 
Courts  would  at  present  go  that  length,  I  think  I  may  say  that  the 
case  of  Oeipel  v.  Smith  (3)  is  no  authority  that  detention  for 
necessary  reparation  justifies  the  throwing  up  the  charter,  or 
leaves  it  in  force,  according  as  a  jury  find  that  the  time  taken  wad 
reasonable  or  the  reverse. 

Other  cases  were  referred  to  in  which  implied  terms  had  been 
introduced  in  express  contracts ;  but  I  do  not  think  that  they 
throw  any  light  upon  the  particular  question  before  us.  Indeed, 
it  would  be  impossible  to  examine  all  the  imperfect  analogies 
which  may  be  put  forward ;  such,  for  example,  as  the  implied 
condition  that  a  person  who  has  contracted  to  do  some  piece 
of  work  which  no  one  else  can  do, — as,  for  instance,  painting  a^ 

(1)  6  Rob.  Ad.  Bep.  177.  (2)  2  Johnson,  U.  S.  Rep.  336. 

(3)  Law  Rep.  7  Q.  B.  4(H. 
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picture, — shall  live  long  enough  to  be  able  to  paint  it ;  and  other       1874 
similar  instances.    No  doubt,  when  the  existence  of  a  particular     jacksoh 
person  or  thing,  or  state  of  things,  can  be  regarded  as  the  very      ^^^^^ 
foundation  of  a  particular  transaction,  it  may  be  implied  that,  if  j  ^^^™*q, 
the  foundation  fails,  the  transaction  which  is  founded  upon  it 
ceases  to  be  effectual.    But,  upon  this  subject  I  would  beg  to  refer 
to  the  clear  and  comprehensive  judgment  of  my  Brolher  Black- 
bum  in  Taylor  t.  Caldwell.  (1) 

For  the  reasons  which  I  have  now  given,  it  appears  to  me  that 
the  charterparty  in  the  present  case  continued  binding  upon  the 
charterers ;  that,  consequently,  there  was  no  loss  of  freight  by 
sea  perils;  and  therefore  that  the  defendants  are  entitled  to 
judgment^  which  would  be  a  reyersal  of  the  judgment  already 
giyen. 

Bbamwbll,  B.  The  first  question  is,  whether  the  plaintiff 
could  have  maintained  an  action  against  the  charterers  for  not 
loading  ;  for,  if  he  could,  there  certainly  has  not  been  a  loss  of 
the  chartered  freight  by  any  of  the  perils  insured  against. 
I  In  considering  this  question,  the  finding  of  the  jury  that  **  the 
time  necessary  to  get  the  ship  off  and  repairing  her  so  as  to  be  a 
cargo-carrying  ship  was  so  long  as  to  put  an  end  in  a  commercial 
sense  to  the  commercial  speculation  entered  into  by  the  shipowner 
and  charterers,"  is  all  important  I  do  not  think  the  question 
could  have  been  left  in  better  terms ;  but  it  may  be  paraphrased 
or  amplified.  I  understand  that  the  jury  have  found  that  the 
voyage  the  parties  contemplated  had  become  impossible ;  that  a 
voyage  undertaken  after  the  ship  was  sufficiently  repaired  would 
have  been  a  different  voyage,  not,  indeed,  different  as  to  the 
ports  of  loading  and  discharge,  but  different  as  a  different  ad- 
venture,— ^a  voyage  for  which  at  the  time  of  the  charter  the  plain- 
tiff bad  not  in  intention  engaged  the  ship,  nor  the  charterers  the 
cargo ;  a  voyage  as  different  as  though  it  had  been  described  as 
intended  to  be  a  spring  voyage,  while  the  one  after  the  repair 
would  be  an  autumn  voyage. 

It  is  manifest  that,  if  a  definite  voyage  had  been  contracted 
for,  and  became  impossible  by  perils  of  the  seas,  that  voyage 

(1)  8  B.  &  a  826;  32  L.  J.  (Q.B.}  164. 
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1874        would  have  been  prevented  and  the  freight  to  be  earned  thereby 
JACX80N     would  have  been  lost  by  the  perils  of  the  seas.    The  power  which 
UiaoH      nndoubtedly  would  exist  to  perform^  say,  an  autumn  voyage  in  lien 
Mabixe     of  a  spring  voyage,  if  hoih  parties  were  mOingy  would  be  a  power 
'  to  enter  into  a  new  agreement^  and  would  no  more  prevent  the  loss 
of  the  spring  voyage  and  its  freight  than  would  the  power  (which 
would  exist  if  both  parties  were  willing)  to  perform  a  voyage  be- 
tween different  ports  with  a  different  cargo. 

But  the  defendants  say  that  here  the  contract  was  not  to  per- 
form  a  definite  voyage,  but  was  at  some  and  any  future  time, 
however  distant,  provided  it  was  by  no  default  in  the  shipowner, 
and  only  postponed  by  perils  of  the  seas,  to  carry  a  cargo  of  rail» 
from  Newport  to  San  Francisco  ^  and  that,  no  matter  at  what  dis- 
tance of  time,  at  what  loss  to  the  shipowner,  whatever  might  be  the 
ship's  engagements,  however  freights  might  have  risen,  or  sea- 
men's wages,  though  the  voyage  at  the  time  when  the  ship  viras 
ready  might  be  twice  as  dangerous,  and  possibly  twice  as  long, 
from  fogs,  ice,  and  other  perils,  though  war  might  have  broken  out 
meanwhile  between  the  country  to  whose  port  she  was  to  sail  and 
some  other,  stiU  she  was  bound  to  take  and  had  the  right  to 
demand  the  cargo  of  the  shippers ;  who  in  like  way  had  a  right  to 
have  carried  and  were  bound  to  find  the  agreed  cargo,  or,  if  that 
had  been  sent  on  already,  a  cargo  of  the  same  description,  no 
matter  at  what  loss  to  them,  and  however  useless  the  transport  of 
the  goods  might  be  to  them.  This  is  so  inconvenient,  that,  though 
folly  impressed  with  the  considerations  so  forcibly  put  by  Mr. 
Aspland,  and  retaining  the  opinion  I  expressed  in  Tarrdhochia  v. 
Eiekie  (1),  I  think  that,  unless  the  rules  of  law  prohibit  it,  we 
ought  to  hold  the  contrary. 

The  question  turns  on  the  construction  and  effect  of  the  charter. 
By  it  the  vessel  is  to  sail  to  Newport  with  all  possible  dispatch, 
perils  of  the  seas  excepted.  It  is  said  this  constitutes  the  only 
agreement  as  to  time,  and,  provided  all  possible  dispatch  is  used, 
it  matters  not  when  she  arrives  at  Newport.  I  am  of  a  different 
opinion.  If  this  charterparty  be  read  as  a  charter  for  a  definite 
voyage  or  adventure,  then  it  follows  that  there  is  necessarily  an 
implied  condition  that  the  ship  shall  arrive  at  Newport  in  time  for 

(1)  1  H,  &  N.  183  J  29  L.  J.  (Ex.)  2G. 
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it.    Thus,  if  a  ship  was  chartered  to  go  from  Newport  to  St.  1874 

Michaers  in  terms  in  time  for  the  fruit  season^  and  take  coals  out  Jaouon 

and  bring  fruit  home^  it  would  follow,  notwithstandiug  the  opinion  u^<m 

expressed  in  Tautenff  v.  Ekthbard  (1),  on  which  I  will  remark  after-  ,  Mamhb 

XN8YJBA1I0B  00< 

wards,  that,  if  she  did  not  get  to  Newport  in  time  to  get  to  St. 
Michaers  for  the  fruit  season,  the  charterer  would  not  be  bound  to 
load  at.  Newport,  though  she  had  used  all  possible  dispatch  to  get 
there,  and  though  there  was  an  exception  of  perils  of  the  seas. 

The  two  stipulations,  to  use  all  possible  dispatch,  and  to  arrive 
in  time  for  the  voyage,  are  not  repugnant ;  nor  is  either  super- 
fluous or  useless.   The  shipowner,  in  the  case  put,  expressly  agrees 
to  use  all  possible  dispatch :  that  is  not  a  condition  precedent ;  the 
sole  remedy  for  and  right  consequent  on  the  breach  of  it  is  an  ac- 
tion.   He  also  impliedly  agrees  that  the  ship  shall  arrive  in  time 
for  the  voyage :  that  is  a  condition  precedent  as  well  as  an  agree* 
ment;  and  its  non-performance  not  only  gives  the  charterer  a 
cause  of  action,  but  also  releases  him.    Of  course,  if  these  stipu- 
lations, owing  to  excepted  perils,  are  not  performed,  there  is  no 
cause  of  action,  but  there  is  the  same  release  of  the  charterer.  The 
same  reasoning  would  apply  if  the  terms  were,  to  **  use  all  possible 
dispatch,  and  further,  and  as  a  condition  precedent,  to  be  ready  at 
the  port  of  loading  on  June  Ist"    That  reasoning  also  applies 
to  the  present  case.    If  the  charter  be  read,  as  for  a  voyage  or 
adventure  not  precisely  defined  by  time  or  otherwise,  but  still  for 
a  particular  voyage,  arrival  at  Newport  in  time  for  it  is  necessarily 
a  condition  precedent.    It  seems  to  me  it  must  be  so  read.    I 
should  say  reason  and  good  sense  require  it.    The  difficulty  is 
supposed  to  be  that  there  is  some  rule  of  law  to  the  contrary. 
This  I  cannot  see ;  and  it  seems  to  me  that,  in  this  case,  the  ship- 
owner undertook  to  use  all  possible  dispatch  to  arrive  at  the  port 
of  loading,  and  also  agreed  that  the  ship  should  arrive  there  *'  at 
such  a  time  that  in  a  commercial  sense  the  commercial  specula- 
tion entered  into  by  the  shipowner  and  charterers  should  not  be  at 
an  end,  but  in  existence."    That  latter  agreement  is  also  a  con- 
dition precedent.    Not  arriving  at  such  a  time  puts  an  end  to  the 
contract ;  though,  as  it  arises  from  an  excepted  peril,  it  gives  no 
cause  of  action. 

The  same  result  is  arrived  at  by  what  is  the  same  argument 

(1)  8  R  &  P.  291. 
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1874        differently  put.    Where  no  time  is  named  for  the  doing  of  any- 
jACKflON     thing,  the  law  att^hes  a  reasonable  time.    Now,  let  us  suppose 

U^Qjg  this  charterparty  had  said  nothing  about  arriving  with  all  possible 
Mabins  dispatch.  In  that  case,  had  the  ship  not  arrived  at  Newport  in 
a  reasonable  time,  owing  to  the  default  of  the  shipowner,  the 
charterers  would  haye  had  a  right  of  action  against  the  owner, 
and  would  have  had  a  right  to  withdraw  from  the  contract  It  is 
impossible  to  hold  that,  in  that  case,  the  owner  would  haye  a  right 
to  say,  '*  I  came  a  year  after  the  time  I  might  have  come,  because 
meanwhile  I  have  been  profitably  employing  my  ship :  you 
must  load  me,  and  bring  your  action  for  damages,"  The  char- 
terers would  be  discharged,  because  the  implied  condition  to  arrive 
in  a  reasonable  time  was  not  performed.  Now,  let  us  suppose  the 
charter  contains,  as  here,  that  the  ship  shall  arrive  with  all  possi- 
ble dispatch, — ^I  ask  again,  is  that  so  inconsistent  with  or  repug- 
nant to  a  further  condition  that  at  all  eyents  she  shall  arrive  within 
a  reasonable  time  ?  or  is  that  so  needless  a  condition  that  it  is  not 
to  be  implied  ?  I  say  certainly  not.  I  must  repeat  the  foregoing 
reasoning.  Let  us  suppose  them  both  expressed,  and  it  will  be 
seen  they  are  not  inconsistent  nor  needless.  Thus,  I  will  use  all 
possible  dispatch  to  get  the  ship  to  Newport,  but  at  aU  eyents  she 
shall  arrive  in  a  reasonable  time  for  the  adyenture  contemplated. 
I  hold,  therefore,  that  the  implied  condition  of  a  reasonable  time 
exists  in  this  charter.  Now,  what  is  the  effect  of  the  exception  of 
perils  of  the  seas,  and  of  delay  being  caused  thereby  ?  Suppose  it 
was  not  there,  and  not  implied,  the  shipowner  would  be  subject  to 
an  action  for  not  arriving  in  a  reasonable  time,  and  the  charterers 
would  be  discharged.  Mr.  Benjamin  says  the  exception  would  be 
implied.  How  that  is,  it  is  not  necessary  to  discuss,  as  the  words 
are  there :  but,  if  it  is  so,  it  is  remarkable  as  shewing  what  must 
be  implied  from  the  necessity  of  the  case. 

The  words  are  there.  What  is  their  effect?  I  think  this: 
they  excuse  the  shipowner,  but  give  >  him  no  right.  The  char- 
terer has  no  cause  of  action,  but  is  released  from  the  charter.  When 
I  say  he  is,  I  think  hoth  are.  The  condition  precedent  has  not 
been  performed,  but  by  default  of  neither.  It  is  as  though  tlie 
charter  were  conditional  on  peace  being  made  between  countries 
A.  and  B.,  and  it  was  not ;  or  as  though  the  charterer  agreed  to 
load  a  cargo  of  coals,  strike  of  pitmen  excepted.    If  a  strike  of 
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probably  long  duration  began,  he  would  be  excused  from  putting       1874 
the  coals  on  board,  and  would  have  no  right  to  call  on  the  ship-     Jackson 
owner  to  wait  till  the  strike  was  over.     The  shipowner  would  be      uj^oh 
excused  from  keeping  his  ship  waiting,  and  have  no  right  to  call     Mabinb 
on  the  charterer  to  load  at  a  future  time.    This  seems  in  ac- 
cordance with  general  principles.    The  exception  is  an  excuse  for 
him  who  is  to  do  the  act,  and  operates  to  save  him  from  an  action 
and  make  his  non-performance  not  a  breach  of  contract^  but  does 
not  operate  to  take  away  the  right  the  other  party  would  have 
had,  if  the  non-performance  had  been  a  breach  of  contract,  to 
retire  from  the  engagement :  and,  if  one  party  may,  so  may  the 
other.    Thus,  A.  enters  the  service  of  B.,  and  is  ill  and  cannot 
perform  his  work.    No  action  will  lie  against  him ;  but  B.  may 
hire  a  fresh  servant^  and  not  wait  his  recovery,  if  his  illness 
would  put  an  end,  in  a  business  sense,  to  their  business  engage- 
ment, and  would  frustrate  the  object  of  that  engagement :  a  short 
illness  would  not  suffice,  if  consistent  with  the  object  they  had  in 
view.    So,  if  A.  engages  6.  to  make  a  drawing,  say,  of  some  pre- 
sent event,  for  an  illustrated  paper,  and  B.  is  attacked  with 
blindness  which  will  disable  him  for  six  months,  it  cannot  be 
doubted  that^  though  A.  could   maintain   no  action  against  B., 
he  might  procure  some  one  else  to  make  the  drawing.    So,  of  an 
engagement  to  write  a  book,  and  insanity  of  the  intended  author. 
So,  of  the  case  I  have  put,  of  an  exception  of  a  strike  of  pitmen. 

There  is,  then,  a  condition  precedent  that  the  vessel  shall 
arrive  in  a  reasonable  time.  On  failure  of  this,  the  contract  is  at 
an  end  and  the  charterers  discharged,  though  they  have  no  cause 
of  action,  as  the  failure  arose  from  an  excepted  peril.  The  same 
result  follows,  then,  whether  the  implied  condition  is  treated  as 
one  that  the  vessel  shall  arrive  in  time  for  that  adventure,  or  one 
that  it  shall  arrive  in  a  reasonable  time,  that  time  being,  in  time 
for  the  adventure  contemplated.  And  in  either  case,  as  in  the 
express  cases  supposed,  and  in  the  analogous  cases  put,  non-arrival 
and  incapacity  by  that  time  ends  the  contract ;  the  principle  being, 
that,  though  non-performance  of  a  condition  may  be  excused,  it 
does  not  take  away  the  right  to  rescind  &om  him  for  whose  benefit 
the  condition  was  introduced. 

On  these  grounds,  I  think  that,  in  reasoUi  in  principle,  and  for 
Vol,  X,  L  2 
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1874        the  convenience  of  both  parties,  it  ought  to  be  held  in  this  case  that 
Jackson  ~'  ^h®  chatterers  were,  on  the  finding  of  the  jury,  discharged. 
Union  ^^  remains  to  examine  the  authorities.    The  first  in  date  relied 

Mabixb  on  by  the  defendants  is  Eadley  v.  Clarke.  (1)  Now,  it  may  safely 
'  be  said  that  there  the  question  was  wholly  diflerent  from  the  pre- 
sent. There  was  no  question  in  that  case  as  to  the  performance 
of  a  condition  precedent  to  be  ready  at  a  certain  or  within  a 
reasonable  time,  or  such  a  time  that  the  voyage  in  question,  the 
adventure,  should  be  accomplished  and  not  frustrated.  That  con- 
dition had  been  performed :  the  ship  had  loaded  and  sailed  in  due 
time.  The  plaintiff  had  had  a  part  of  the  benefit  intended.  The 
defendant  had  in  justice  earned  part  of  his  freight.  Had  the 
plaintiff  demanded  his  goods  at  Falmouth,  he  ought  to  have  paid 
something  for  their  carriage  there.  He  could  not,  therefore,  well 
have  said  that  he  would  not  go  on  with  the  adVenture,  but  undo  it. 
But,  if  I  am  right,  unless  both  could,  neither  could.  Further,  in 
that  case  there  was  no  finding,  nor  anything  equivalent  to  a  finding, 
that  the  objects  of  the  parties  were  frustrated.  This  case  is  there- 
fore in  every  way  distinguishable. 

Then,  there  is  the  case  of  Touleng  v.  Hvihard.  (2)  The  opinion 
there  expressed  was  obiter,-— of  weight,  no  doubt ;  but  not  of  the 
same  weight  it  would  have  been  had  it  been  the  ratio  decidendi. 
I  cannot  think  that  it  would  have  been  so  held,  had  it  been  neces- 
sary to  act  on  it  To  hold  that  a  charterer  is  bound  to  furnish  a 
cargo  of  fruit  at  a  time  of  year  when  there  is  no  fruit, — at  a  time 
of  year  different  to  what  he  and  the  shipowner  must  have  con- 
templated, the  change  to  that  time  being  no  fault  of  his,  but  the 
misfortune  at  best  of  the  shipowner, — is  so  extravagant,  when  the 
consequences  become  apparent,  that  it  could  not  be.  Suppose  a 
charter  to  fetch  a  cargo  of  ice  from  Norway,  entered  into  at  such 
a  time  that  the  vessel  would  reach  its  destination,  with  reasonable 
dispatch,  in  February,  when  there  was  ice,  and  bring  it  back  in 
June,  when  ice  was  wanted,  and  by  perils  of  the  seas  it  could  not 
get  to  Norway  till  the  ice  was  melted,  nor  return  till  after  ice 
was  of  no  value :  can  it  be  that  the  charterer  would  be  bound  to 
load  ?  that  he  had  agreed  in  those  events  to  do  so  ? 

Another  case  is  Hurst  v.  Utboime.  (3)    That  is  a  case  of  which, 

(1)  8  T.  R.  259.  (2)  8  B.  A  P.  291. 

(3)  18  C.  B.  144 ;  26  L.  J.  (C.P.)  209. 
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if  I  knew  no  more  than  I  learn  from  the  books,  I  should  say  it  did  1874 

not  decide  the  question  we  have  before  us.    It  is  true  that  the  jacmon" 

report  in  the  Law  Journal  (1),  as  Mr.  Aspland  pointed  out,  says  xJnwn 

that  Mr.  Justice  Cresswell  said  he  knew  of  no  time  the  shipowner  ,  Mawnb 

Iksurancs  Co 

was  bound  to,  except  to  use  reasonable  dispatch.     Still,  I  cannot 
see  from  the  reports  that  the  point  now  before  us  was  presented  to 
the  judges  in  that  case.    My  Brother  Blackburn,  who  was  counsel 
in  the  cause,  says  it  was  intended  to  raise  this  point  by  the 
evidence  that  was  rejected  at  nisi  prius.    No  doubt,  therefore,  that 
was  so ;  but  I  cannot  think  it  so  understood  by  the  Court.    I  see 
no  adjudication  on  it.    Mr.  Butt  pointed  out  that  the  charter 
was  for  barley  w  other  lawful  merchandise.    Even  if  for  barley 
only,  it  does  not  appear  that  barley  might  not  have  been  stored 
at  Limerick,  nor  that  barley  from  Limerick  arriving  in  England 
at  the  time  it  would,  had  the  defendant  loaded,  would  not  have 
been  as  valuable  as  barley  arriving  earlier.    I  cannot  but  think  it 
was  a  hasty  decision :   a  rule  was  refused ;   and  certainly  one 
would  think,  after  the  argument  we  have  heard,  that  the  matter 
was  worth  discussing.    At  the  same  time,  its  tendency  is  favor- 
able to  the  defendants.    I  think  it  is  unsatisfactory,  and,  if  a 
decision  on  the  question  now  before  us,  wrong.     Mr.  Justice 
Willes  did  not  seem  to  be  of  opinion  that  the  law  was  as  he  is 
supposed  to  have  laid  it  down  in  that  case :  see  his  judgment  in 
I^ Andrew  v.  Chappie  (2),  where,  indeed,  there  had  been  a  breach 
of  his  contract  by  the  shipowner ;  but  the  observations  are  general. 
I  may  also  properly  refer  to  the  opinions,  if  not  of  myself,  of  my 
Brothers  Blackburn  and  Brett  in  BanJHn  v.  Potter.  (3)     They 
undoubtedly  assume  the  law  to  be  as  the  plaintiff  contends. 

There  is  also  Oeipei  v.  Smiih  (4),  nearly  if  not  quite  in  point. 
The  shipowner  there  was  excused,  not  merely  for  refusing  to  take 
a  cargo  to  a  port  which  became  blockaded  after  the  charter,  but 
also  in  effect  for  refusing  to  do  so  after  the  blockade  was  removed. 
Restraint  of  princes  not  only  excused,  but  discharged  him.  Tlie 
same,  no  doubt,  would  have  been  held  as  to  the  charterers. 

Then,  there  are  the  cases  which  hold  that,  where  the  shipowner 
has  not  merely  broken  bis  contract,  but  so  broken  it  that  the  con- 
dition precedent  is  not  performed,  the  charterer  is  discharged  :  see 

(1)  26  L.  J.  (C.P.)  at  p.  211.  (8)  Law  Rep.  6  H.  L.  83. 

(2)  Law  Rep.  1  C.  P.  643.  (4)  Law  Rep.  7  Q.  B.  404. 
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1874        Freeman  v.  Tai/lor.  (1)    Why  ?    Not  merely  because  the  contract 
jagkboh     is  broken.    If  it  is  not  a  condition  precedent,  what  matters  it 
Uoton       whether  it  is  nnperformed  with  or  withont  excuse  ?    Not  arriving 
Mabiitb     ^ith  due  diligence,  or  at  a  day  named,  is  the  subject  of  a  cross 
action  only.    But,  not  arriving  in  time  for  the  voyage  contem- 
plated, but  at  such  a  time  that  it  is  frustrated,  is  not  only  a  breach 
of  contract,  but  discharges  the  charterer.    And  so  it  should,  though 
he  has  such  an  excuse  that  no  action  lies.     Taylor  v.  Caldwell  (2) 
is  a  strong  authority  in  the  same  direction.    I  cannot  but  think, 
then,  that  the  weight  of  authority,  as  might  be  expected,  is  on 
the  side  of  reason  and  conyenience. 

On  the  other  question,  viz.  whether,  though  the  charterers  by 
perils  insured  against  had  a  right  to  refuse  to  load  the  cargo,  there 
has  been  a  loss  of  freight  by  perils  of  the  seas, — ^I  am  of  opinion 
there  has  been. 

It  was  argued  that  the  doctrine  of  Causa  proxima,  non  remota, 
spectetur,  applies ;  and  that  the  proximate  cause  of  the  loss  of  the 
freight  here  was,  the  refusal  of  the  charterers  to  load.  But,  if  I 
am  right,  that  the  voyage,  the  adventure,  was  frustrated  by  perils 
of  the  seas,  both  parties  were  discharged,  and  a  loading  of  cargo 
in  August  would  have  been  a  new  adventure,  a  new  agreement. 
But,  even  if  not,  the  maxim  does  not  apply.  The  perils  of  the 
seas  do  not  cause  something  which  causes  something  else.  The 
freight  is  lost  imless  the  charterers  choose  to  go  on.  They  do  not. 
In  the  case  of  goods  carried  part  of  the  voyage,  and  the  ship  lost, 
but  the  goods  saved,  the  shipowner  may  carry  them  on  if  he 
chooses,  but  is  not  bound.  Suppose  he  does  not,  his  freight  is  lost. 
So,  if  he  does  not  choose  to  repair  a  vessel  which  remains  in  specie, 
but  is  a  constructive  total  loss. 

For  these  reasons,  I  think  the  judgment  should  be  afBrmed. 

My  Brothers  Blackburn,  Mellor,  and  Amphlett  agree  in  this 

judgment;  as  does  my  Brother  Lush,  who,  however,  heard  part 

only  of  the  argument. 

Judgment  affirmed. 

Attorney  for  plaintiffs :  Norrie. 

Attorneys  for  defendants:  Field,  Itoscoe,  Field,  Francis,  & 
OAalduion,  for  Bateson,  Bdbinson,  &  Morris,  Liverpool. 

(1)  8  Bing.  124.  (2)  3  B.  &  S.  826 ;  32  L.  J.  (Q.B.)  164. 
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Prohibitum — Mayors  Courts  London — Part  of  Cause  of  Action  arising  out  of     ^^'  ^^' 

the  Jurisdiction, 

Olden  were  given  for  goods  at  Poplar  to  be  delivered  to  a  carrier  named  by 
tbe  buyer  and  to  be  paid  by  him.  The  goods  were  received  by  the  carrier  (on 
delivery  orders  handed  to  him  by  the  seller  in  the  city  of  London)  partly  within 
and  partly  without  the  city.  An  action  having  been  brought  for  tbe  price  in  the 
Lord  Mayors  Court : — 

Heldf  that  part  of  the  cause  of  action  arose  out  of  the  jurisdiction  of  the 
Court,  and  therefore  the  defendant  was  entitled  to  a  prohibition. 

Action  ia  the  Mayor's  Coort,  London^  for  30/.  14«.  Id.^  for 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant. 

Qore,  on  a  former  day  obtained  a  rule  nisi  for  a  prohibition, 
with  costSi  to  be  paid  by  the  plaintiff's  attomeySi  upon  an 
affidavit  which  stated  that  the  plaintiff  is  a  wholesale  teapdealer 
carrying  on  business  at  21  and  22,  Lime  Street,  in  the  city 
of  London ;  that  the  alleged  cause  of  action  did  not  arise  either 
wholly  or  in  part  within  the  jurisdiction  of  the  Mayor's  Court, 
London ;  that  the  orders  for  the  goods  the  subject  of  this  action 
were  (with  the  exception  of  one  for  a  half-chest  of  tea  of  the  value 
of  about  32.)  given  to  the  plaintiff's  traveller  at  1,  Morris  Bead, 
Poplar,  in  the  county  of  Middlesex,  and  the  whole  of  the  goods 
were  delivered  there. 

Orantham  shewed  cause,  upon  an  a£5davit  that  the  defendant, 
when  the  goods  were  sold  and  delivered  to  him,  resided  and 
earned  on  business  as  a  retail  grocer  at  Morris  Bead,  Poplar; 
that  the  orders  for  the  goods  were  given  by  the  defendant  to  the 
plaintiff's  traveller  at  that  place,  and  the  defendant  at  the  same 
time  directed  the  traveller  to  send  the  goods  by  Fickford  &  Co., 
the  carriers,  which  was  done  by  delivering  to  them  orders  for  the 
same  upon  certain  wharves  or  warehouses,  and  that  the  defendant 
paid  them  the  carriage ;  that  the  delivery  orders  for  the  goods 
wer^  in  the  usual  course  of  business,  delivered  in  the  city  of 
London  to  Fickford  &  Co.,  some  in  the  counting-house  of  the 
plaintiff  and  others  at  Fickford  &  Co.'s  branch-office  in  St.  Dun« 
Stan's  Hill,  City ;  that  the  greater  part  of  the  goods  were  actually 
YouX.  M  2 


150  OOUBT  OF  COMMON  PLEAS.  [L.  B. 

1874  delivered  to  the  carriers  at  the  plaintifiTs  counting-house,  at  the 
Goi^  Bed  Lion  Wharf,  Thames  Street,  City,  and  at  certain  warehouses 
^  ••  in  Cutler  Street,* Bishopsgate  Street,  City;  that  only  a  small 
portion  was  obtained  by  the  carriers  from  Hay's  Wharf,  Tooley 
Street,  Borough,  out  of  the  jurisdiction  of  the  Mayor's  Court ;  and 
that  since  the  commencement  of  the  action  the  defendant  called 
at  the  ofiSce  of  the  plaintiff's  attorneys,  admitted  the  receipt  of 
the  goods,  and  promised  to  pay  for  them. 

The  delivery  orders  for  the  goods  having  been  handed  to  the 
carriers  (to  whom  the  goods  were  by  the  terms  of  the  contract  to 
be  delivered,  and  who  were  to  be  paid  by  the  defendant,  and  who 
therefore  were  his  agents,)  within  the  city  of  London,  a  cause  ot 
action  arose  within  the  jurisdiction  of  the  Mayor's  Court 

[LoBD  Coleridge,  C.J.  Some  of  the  goods  were  collected  by 
the  carriers  in  Tooley  Street,  which  is  out  of  the  jnrisdiction.] 

That  might  be  an  answer  as  to  part  of  the  claim.  The  delivery 
orders  for  the  whole  of  the  goods  were  handed  to  the  carriers 
within  the  jurisdiction. 

[Lord  Colbbidge,  C.J.  If  any  part  of  the  canse  of  action 
arises  out  of  the  city  of  London,  that  is  ground  for  a  prohibition.] 

There  was  an  acknowledgment  by  the  defendant  within  the 
city  that  the  whole  of  the  goods  had  been  received,  and  a 
promise  to  pay. 

[Brett,  J.  If  that  is  relied  on  as  an  account  stated,  the 
plaintiff  is  met  by  this  diflScnlty,  that  it  was  made  after  the  com- 
mencement of  the  action.] 

The  granting  of  a  prohibition  is  not  of  right ;  and,  where  the 
greater  part  of  the  demand  clearly  arises  within  the  city,  the 
Court  may  in  its  discretion  withhold  it.  At  all  events,  this  is  not 
a  case  for  costs  against  the  plaintiff's  attorneys. 

Oore,  in  support  of  the  rule.  The  orders  for  the  goods  were 
given  at  Poplar.  A  material  part  of  the  cause  of  action,  therefore, 
arose  out  of  the  jurisdiction  of  the  Mayor's  Court. 

[Brett,  J.  Throw  out  of  consideration  the  orders  given  at 
Poplar.  The  goods  were  directed  to  be  handed  to  carriers  in 
London  who  were  to  be  paid  by  the  defendant.  The  delivery 
orders  for  the  goods  were  all  handed  to  the  carriers  within  the 
city,  and  the  bulk  of  the  goods  were  collected  by  them  within  the 
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city;  and  tbere  was  a  subsequent  admission  by  the  defendant        1874 
within  the  city  of  the  receipt  of  the  goods.]  qold 

The  acceptance  of  the  goods  by  the  buyer  is  not  that  from     ^u^^^ 
which  a  contract  is  to  be  implied ;  it  is  a  mere  compliance  with 
a  previous  contract, — ^the  giving  of  the  orders  (which  took  place 
at  Poplar),  including  of  course  the  price. 

LoBn  CoLEBinoE,  C.J.  I  am  of  opinion  that  the  rule  must  be 
made  absolute.  As  to  part  of  the  cause  of  action,  Mr.  Grantham's 
own  affidavit  puts  him  out  of  Court.  To  entitle  a  plaintiff  to  sue 
in  the  Lord  Mayor's  Courts  the  whole  of  the  cause  of  action  must 
have  arisen  within  the  jurisdiction  of  that  Court,  Some  of  the 
goods  here  were  received  by  the  carriers  in  Tooley  Street,  which 
is  out  Qf  the  city.  That  is  enough  for  the  prohibition  to  go.  A 
further  point,  however,  is  raised,  viz.  whether  some  part  of  all 
causes  of  action  did  not  arise  out  of  the  jurisdiction.  Now, 
I  agree  with  Mr.  Gore,  that  the  action  could  not  be  maintained 
without  proof  of  a  material  part  of  the  cause  of  action  which  arose 
out  of  the  jurisdiction,  viz.  the  orders  for  the  goods  which  were 
given  at  Poplar.  In  respect  of  the  whole  of  the  goods,  therefore, 
there  was  some  part  of  the  cause  of  action  which  arose  out  of  the 
jurisdiction.  There  remains,  then,  the  further  question  whether 
or  not  the  costs  of  the  rule  should  be  paid  by  the  plaintiff's 
attorneys.  Now,  the  reason  why  that  course  was  adopted  by  the 
Court  was,  that  some  attorneys,  deliberately  setting  themselves 
against  the  decisions  of  the  Court,  for  their  own  profit,  and  not 
with  a  Tiew  to  the  interest  of  their  clients,  have  persisted  in  suing 
in  the  Mayor's  Court  in  respect  of  causes  of  action  which  were 
wholly  out  of  the  jurisdiction  of  that  Court,  To  check  that  grow- 
ing evil,  the  Court  detennined  to  visit  personally  with  costs  the 
persons  so  improperly  acting.  In  the  present  case,  however,  it 
may  fairly  be  assumed  that  the  attorneys  have  merely  mistaken 
the  law  in  a  case  which  certainly  was  not  quite  free  from  doubt. 
Some  argument  was  required  to  satisfy  the  Court  that  the  ques- 
tion of  jurisdiction  applied  to  dU  the  causes  of  action.  Without, 
therefore,  saying  that  we  will  spare  the  attorneys  if  such  a  case 

arises  again,  it  is  enough  to  say  that  here  the  matter  was  suf- 

M2  2 
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1874       ficiently  doubtful  to  excnse  the  course  they  pursued.    The  rule 
Gold       will  be  absolute  with  costs  in  the  usual  way. 


TCBNEB. 


BuETTy  J.  I  ajn  of  the  same  opinion.  I  at  first  entertained 
some  doubt  whether,  where  the  order  for  the  goods  is  given  out- 
side the  city,  to  be  delivered  to  a  carrier  (named  and  to  be  paid 
by  the  buyer)  within  the  city,  and  the  goods  are  so  delivered,  the 
cause  of  action  may  not  be  said  to  have  arisen  within  the  jurisdic- 
tion of  the  Mayor's  Court.  But,  on  consideration,  I  think  Mr. 
Gore  has  removed  that  doubt  by  saying  that,  where  the  order  is 
given  outside  the  city,  inasmuch  as  that  includes  the  price,  a  part 
at  all  events  of  the  cause  of  action  clearly  arises  without  the  juris- 
diction. The  plaintiff  here  could  not  succeed  without  proving  a 
part  of  the  cause  of  action  arising  at  Poplar.  It  cannot  therefore 
be  said  that  the  whole  of  the  cause  of  action  arose  within  the 
jurisdiction  of  the  Mayor's  Court.  Prohibition,  therefore,  lies 
even  although  only  a  small  portion  of  the  goods  were  collected 
outside  the  city. 

Grove,  J.,  concurred. 

Bule  absdute. 

Attorneys  for  plaintiff:  WaUer  dt  Handson, 
Attorney  for  defendant :  Henry  Aird. 


Nov.  25.  LAURIE  V.  WILSON. 

Practice —  CW» — Coun9tT$  Fees — Fe/reaJiers* 

In  the  Court  of  Common  Pleas  the  rule  as  to  the  allowance  of  fees  as  refreshers, 
on  taxation  of  costs,  will  in  future  he  the  same  as  in  the  Queen's  Bench  and 
Exchequer,  viz.  that  such  fees  when  proper  may  be  allowed. 

A  BULE  nisi  had  been  obtained  on  behalf  of  the  plaintiff  for  a 
review  of  the  taxation  of  costs  in  this  case.  The  Master  had  dis- 
allowed refreshers  paid  to  counsel,  and  the  application  was  that  he 
might  review  his  taxation  in  this  respect 

SuUan  shewed  cause. 
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Butt,  Q.C.9  in  support  of  the  rule.  1874 

Lord  C0LEBIDGE9  C.  J.,  stated  that  the  Master  reported  that  the  9. 
fees  had  been  disallowed  in  pursuance  of  the  general  practice  of  '^ii^^- 
the  Court  theretofore,  which,  differing  from  that  of  the  Queen's 
Bench  and  Exchequer,  had  been  never  to  allow  fees  paid  as 
refreshers :  that  the  Court  for  the  future  intended  that  their  prac- 
tice should  be  assimilated  to  that  of  the  other  Courts,  and  con- 
sequently the  matter  would  be  referred  back  to  the  Master,  to 
exercise  his  discretion  on  the  question  whether  in  this  particular 
case  the  refreshers  ought  to  be  allowed. 

Bule  absolute. 

Attorneys  for  plaintiff:  Freshfidd  dt  WiUiama. 
Attorneys  for  defendant :  Priteltard  d  Sam. 


END  OF  mCHAELMAS  TEBM,  1874. 
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1875  HALL  v.  LETT. 

*'^^  ^^'  Pleading — Jttdgment  in  previous  Actum — Ettoppel — Rdea&e-^Conditufn 

subsequent — Composition  Deed, 

To  a  declaration  on  a  bill  of  exchange  by  the  plaintiff,  as  indorsee,  the  de- 
fendant, the  acceptor,  pleaded  by  way  of  estoppel,  setting  out  the  proceedings  in 
a  former  action  by  the  plaintiff  upon  the  same  bill  of  exchange,  in  which  former 
action  the  defendant  had  pleaded  to  the  further  maintenance  a  composition  deed 
executed  after  action,  by  which  the  defendant's  creditors,  including  the  plaintiff, 
agreed  to  release  him  from  their  debts  in  consideration  of  his  agreement  to  pay  a 
composition  by  two  instalments,  with  a  proviso  that,  on  default  in  payment  of 
the  composition,  the  release  was  to  become  null  and  void.  The  plea  then  set 
forth  that  the  plaintiff  had  replied  to  such  plea  in  the  firat  action  the  non-pay- 
ment of  the  first  instalment  under  the  deed,  and  that  the  defendant  had  rejoined, 
on  equitable  grounds,  a  mistake  in  non-payment  on  the  proper  day  and  a  subse- 
quent tender ;  that,  thereupon,  the  plaintiff  struck  out  the  replication,  confessed 
the  plea,  and  taxed  his  costs  under  the  rule  of  Trinity  Term,  1853,  which  were 
paid,  and  that  such  determination  of  the  first  action  estopped  the  plaintiff  from 
bringing  the  present  action.  Eeplication  that  after  the  proceedings  in  the  first 
action,  and  before  the  present  action,  a  second  instalment  under  the  deed  became 
payable;  that  the  defendant  had  made  default  in  payment  of  it,  and  that 
thereby  the  release  in  the  deed  became  null  and  void : — 

Held^  that  the  replication  was  good. 

Demubbeu  to  a  replication.    The  substance  of  the  pleadings 
appears  from  the  head-note  and  judgment 
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Arthur  Wilson  {Firth  with  him),  in  support  of  the  demurrer.        i875 
The  rule  of  law  is,  that  in  respect  of  one  and  the  same  cause  of      ttatj, 
action  there  can  be  but  one  final  judgment.    The  plaintiff  having       ^  ^' 
confessed  the  plea  in  the  first  action,  and  obtained  his  costs,  that 
action  was  finally  determined ;  and  unless  it  can  be  said  that  a 
fresh  cause  of  action  has  since  arisen,  he  cannot  be  entitled  to 
succeed  :  Lord  Ferrar's  Case  (1) ;  OiUram  v.  Morewood  (2) ;  Over^ 
ton  V.  Harvey  (3) ;  Kitchen  v.  Campbell  (4) ;  Bdshaw  v.  Btiah.  (5) 

[Keating,  J.  It  is  no  doubt  true  that  when  the  very  same 
subject-matter  has  been  determined  in  a  previous  action,  the 
plaintiff  cannot  sue  again ;  but  the  question  is,  what  is  the  same 
subject-matter  ?] 

It  is  the  same  subject-matter  when  the  same  evidence  is  neces- 
sary to  prove  the  cause  of  action.  All  the  authorities  shew  that 
if  there  has  once  been  a  judgment  with  respect  to  a  cause  of 
action,  no  matter  subsequent  can  enable  a  fresh  action  to  be 
brought  in  respect  of  it.  So  in  a  case  of  personal  injuries,  it  has 
been  held  when  there  has  once  been  a  recovery  of  damages,  or 
other  determination  of  an  action  in  respect  of  the  injury,  no  sub- 
sequent circumstances  enhancing  the  amount  of  damage  done  can 
ever  give  a  fresh  right  of  action :  Bead  v.  Oreai  Eastern  By, 
Co.  (6) ;  WhUehouse  v.  FeUmos  (7) ;  NewingUm  v.  Levy.  (8)  The 
release  in  the  composition  deed  destroyed  the  original  debt.  It 
cannot  be  read  as  a  covenant  not  to  sue,  or  as  a  release  defeasible 
upon  a  condition  subsequent.  A  right  of  action  once  suspended 
is  gone  for  ever.  The  release  cannot  be  treated  as  a  covenant  not 
to  sue,  for  the  ground  on  which  a  covenant  not  to  sue  may  be 
pleaded  as  a  release  is  to  avoid  circuity  of  action,  since  it  would 
be  absurd  that  the  plaintiff  should  be  allowed  to  recover  the  same 
amount  of  damages  as  he  would  be  obliged  to  pay  back  again  in 
an  action  on  the  covenant  not  to  sue.  The  same  reasoning  does 
not  apply  to  a  covenant  not  to  sue  for  a  limited  time.  The  action 
may  be  brought  only  a  day  before  the  expiration  of  the  time ; 
clearly,  in  such  a  case,  the  defendant  could  not  recover  back  the 

(1)  6  Rep.  70.  (6)  Law  Bep.  3  Q.  B.  565. 

(2)  3  Eagt,  346.  (7)  10  G.  B.  (N.S.)  765 ;  80  L.  J. 

(3)  9  C.  B.  324 ;  19  L.  J.  (O.P.)  266.  (G.P.)  305. 

(4)  3  Wils.  304.  (8)  Law  Rep.  5  0.  P.  607 ;   Law 
(6)  11  C.  B.  191 ;  22  L.  J.  (O.P.)  24.  Rep.  6  0.  P.  180. 
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1875        full  amount    If  this  be  so,  the  reasoning  of  Blackburn,  J.y  in  New^ 
Hall       ingUm  v.  Levy  (1)  is  inapplicable.     [He  cited  on  this  point  Ford  v. 
L^.      Beech  (2)  ;  OiUbons  v.  VouiUon  (3) ;  Slater  v.  Jones  (4) ;  iJitrarda 
V.  Ooombe  (5) ;  Newell  v.  F(X»  Praagh,  (6)] 

£.  Fait^AaTi  Williams,  in  support  of  the  replication.  There  is 
nothing  involved  in  the  determination  of  the  former  action  to 
estop  the  plaintiff  from  recovering,  in  the  present.  The  deter- 
mination of  the  former  action  was  founded  upon  a  confession  that 
the  plaintiff  was  not  at  that  time  entitled  further  to  maintain  the 
action.  That  is  altogether  different  from  a  judgment  on  the 
merits.  Moreover,  it  appears  on  the  face  of  the  judgment  that  it 
is  so.  It  is  otherwise  when  on  a  plea  to  the  further  maintenance 
it  appears  that  the  plaintiff  will  never  be  entitled  to  proceed 
again.  There  is  nothing  in  the  maintenance  of  the  present 
action  in  the  least  inconsistent  with  the  doctrine  that  a  cause  of 
action  once  suspended  is  gone  for  ever.  The  effect  of  the  con- 
fession of  the  plea  in  the  former  action  is  only  to  shew  that  at 
that  time  the  plaintiff  was  not  entitled  further  to  maintain  that 
action.  The  effect  of  the  judgment  in  Newingbm  y.  Levy  (7)  is 
only  that  the  confession  applied  to  the  time  at  which  it  was  made, 
not  to  the  date  of  the  plea.  The  effect  of  the  default  in  payment 
of  the  composition  is  to  restore  the  state  of  things  which  existed 
before.  With  regard  to  the  effect  of  the  release,  a  condition 
precedent  to  take  effect  at  a  time  subsequent  is  a  different  thing 
from  a  condition  subsequent.  The  proper  construction  of  the 
release  is,  that  it  is  a  release  defeasible  on  a  condition  subsequent, 
as  Bramwell,  B.,  held  in  Newingion  v.  Levy.  (7)  It  is  not  a 
release  to  arise  on  a  condition  precedent,  as  the  defendant's  con- 
tention would  make  it. 
AHhur  Wihon,  in  reply.  ^^  ^^  ^^ 

Jan.  11.    The  judgment  of  the  Court  (Keating  and  Denman, 
JJ.,)  was  delivered  by 

Keating,  J.    This  was  an  action  upon  a  bill  of  exchange  for 

(1)  Law  Bep.  6  C.  F.  at  p.  191.  (5)  Law  Rep.  7  G.  P.  619. 

(2)  11  Q.  B.  852.  (6)  Law  Rep.  9  C.  P.  96. 

(3)  8  0.  B.  483;  19  L.  J.  (C.P.)  74.  (7)  Law  Rep.  6  C.  P.  607 ;  Law 

(4)  Law  Rep.  8  Ex.  186.  Rep.  6  0.  P.  180. 
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158/.  15s.  10d|  at  four  months,  by  the  plaintiff  as  indorsee  against  1875 
the  defendant  as  acceptor.  There  was  a  second  count,  for  non-  hall 
payment  of  instalments  under  a  composition  deed  to  the  plaintiff  j^^^ 
as  a  creditor  in  respect  of  a  bill  of  like  amount. 

The  defendant  pleaded  to  the  whole  declaration,  by  way  of 
estoppel,  setting  out  the  proceedings  in  a  former  action  by  the 
plaintiff  against  the  defendant  upon  the  bill  now  declared  upon, 
in  which  former  action  the  defendant  had  pleaded  to  the  further 
maintenance,  a  composition  deed  under  the  Bankruptcy  Act, 
1861  (24  &  25  Vict.  c.  134),  executed  after  action  brought,  by 
which  the  defendant's  creditors  (including  the  plaintiff),  agreed 
to  release  him  from  their  debts  (including  the  bill  in  question),  in 
consideration  of  his  agreement  to  pay  la.  in  the  pound,  by  instal- 
ments of  6(2.  each,  with  the  usual  proviso  that,  on  de&ult  in  pay- 
ment of  the  composition,  then  the  release  was  to  become  null  and 
void,  and  the  creditors  were  not  to  be  bound  by  any  of  the 
covenants  therein  contained.  There  was  an  averment  of  perform- 
ance of  conditions,  so  as  to  make  the  deed  a  bar  to  the  further 
maintenance  of  the  action.  The  plea  then  set  forth  that  the 
plaintiff  had  replied  to  such  plea  in  the  first  action  the  non- 
payment of  the  first  instalment  under  the  deed,  and  that  the 
defendant  had  rejoined,  on  equitable  grounds,  a  mistake  in  non- 
payment on  the  proper  day,  and  a  subsequent  tender;  that  there- 
upon the  plaintiff  struck  out  the  replication,  confessed  the  plea, 
and  taxed  his  costs  under  the  rule  of  Court  (1),  which  were  paid ; 
and  that  such  determination  of  such  first  action  estopped  the 
plaintiff  from  bringing  the  present  action. 

To  this  plea  the  plaintiff  replied,  that»  after  the  confession, 
taxation,  and  payment  of  the  costs  in  the  former  action  as  alleged 
in  the  plea,  and  before  the  commencement  of  the  present  action, 
another  instalment  imder  the  deed  had  become  payable ;  that  the 
defendant  had  made  default  in  its  payment ;  and  that  thereby  the 
release  in  the  deed  became  null  and  void. 

To  this  replication  there  was  a  demurrer ;  and  the  question  is 
whether  it  was  an  answer  to  the  plea. 

The  case  was  argued  before  my  Brother  Denman  and  myself 
during  last  Michaelmas  Term,  by  Mr.  Yaughan  Williams  for  the 

(1)  Reg.  Gen.  Trinity  Term,  1858,  as.  22,  23. 
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1875;       plaintiff  and  Mr.  Arthnr  Wilson  for  the  defendant ;  and  we  took 

hLll       *^^®  ^  consider  our  judgment. 

*  •*•  We  are  of  opinion  that  the  replication  is  good.     In  the  case  of 

Newington  v.  L&vy  (1),  a  case  much  discussed  by  the  counsel  on 
both  sides,  a  former  action  had  been  brought  upon  the  same  bill  of 
exchange  upon  which  the  plaintiff  sued  in  that  action.  The  first 
action  had  been  disposed  of  in  a  manner  similar  to  that  described 
in  the  plea  in  the  present  case.  The  plaintiff  then  brought  the 
second  action  on  the  same  bill ;  and,  to  a  plea  setting  out  the  pro- 
ceedings in  the  first  action,  and  relying  on  them  as  an  estoppel,  the 
plaintiff  replied  the  default  by  non-payment  of  i\xe  first  instalment 
under  the  deed,  which  had  accrued  before  the  confession  of  the  plea 
in  such  first  action.  The  Court  held  the  replication  to  be  bad,  upon 
the  ground  that  the  confession  in  the  first  action  was  final  as  to 
everything  that  had  been  or  might  have  been  controverted  in 
such  action,  and  that  the  same  question  could  not  be  raised  in  a 
second  action.  The  case  was  taken  to  the  Exchequer  Chamber, 
where  the  judgment  was  affirmed,  and  on  the  same  grounds. 

In  the  present  case,  however,  the  replication  relies  on  a  default 
which  did  not  exist  at  the  time  of  the  first  action,  or  until  after 
its  termination.  It  could  not,  therefore,  have  been  in  controversy 
in  such  action,  and  consequently  there  can  be  no  estoppeL  In 
the  present  action  we  hold  the  replication  to  be  a  good  answer  to 
the  defendant's  plea.  We  quite  agree  with  the  judgments  of 
Bramwell,  B.,  and  Blackburn,  J.,  in  NewingUm  v.  Levy  (2)  in  the 
Exchequer  Chamber,  and  think  it  would  be  most  unjust  if  a 
debtor  could  be  allowed  to  take  advantage  of  a  release  only 
granted  on  a  condition  which  he  has  not  performed. 
The  judgment  must  be  for  the  plaintiff. 

Judgment  for  Hie  plaintiff. 

Attorney  for  plaintiff:  /.  (7.  Hcdh 
Attorneys  for  defendant :  Crooh  dt  Smith. 

(1)  Law  Bep.  6  0.  T.  607;  Law         (2)  Law  Eep.  6  C.  P.  at  pp.  189, 
Kep.  6  C.  P.  180.  .191. 
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OGG  AKD  Anothxb  v.  SHUTER.  1875 

Sak  if  Goods^Passing  of  Property-^Cash  agairat  BiU  of  Lading—Bill  of       ■^^**^' 
Lading  Ddiverabk  to  Order  of  Vendor — *^  Free  on  Board  " — Goods  shipped 
in  Purchaser's  Sacks — Part  Payment — Intention, 

By  a  contract  for  the  sale  of  potatoes  they  were  to  be  sliipped  by  the  vendor  for 
Lcmdon,  free  on  board  at  Dunkirk,  and  the  price  was  to  be  paid  in  cash  against 
bill  of  lading.  It  was  also  stipulated  that  there  should  be  a  part  payment  of  the 
price  by  way  of  earnest  The  potatoes  were  shipped  under  the  contract  in  sacks 
provided  by  the  purchaser,  and  were  made  by  the  bill  of  lading  deliverable  to  the 
order  of  the  vendor.  The  purchaser  made  a  part  payment  of  the  price,  in  pur- 
suanoe  of  the  contract,  and  the  vendor  sent  a  draft  for  the  balance  of  the  purchase- 
mcmey  to  his  agent  in  England  with  the  bill  of  lading  which  he  indorsed  to  such 
agent  for  presentation  to  the  purchaser.  Upon  the  arrival  of  the  ship  at  her  desti- 
natioD,  the  vendor's  agent  presented  the  draft  to  the  purchaser  for  acceptance,  but 
the  purchaser  being  under  the  impression  that  the  shipment  was  short  by  sixteen 
sacia  would  not  accept  at  once  for  the  full  amount,  but  offered  to  accept  as  soon  as 
the  vessel  should  be  unloaded  if  the  quantity  was  correct,  or  to  pay  the  balance  at 
OQoe,  deducting  for  the  deficiency.  The  vendor's  agent  insisted  on  immediate  ac* 
ceptance  for  the  full  amount  and,  the  purchaser  not  immediately  accepting,  sold 
the  potatoes.  In  an  action  by  the  purchaser  against  the  vendor's  agent  for  a 
oonvenion  of  the  potatoes : — 

Edd^  that  the  property  in  the  goods  had  passed  to  the  plaintiff,  and  that  he 
was  entitled  to  maintain  the  action. 

« 

Deolabation  for  a  conversion  of  251  sacks  of  potatoes. 

Pleas :  Not  guilty ;  and  that  the  goods  were  not  the  plaintiffs' 
as  alleged.    Issues  thereon. 

At  the  trial,  before  Keating,  J.,  the  facts  were  as  follows: — 
The  plaintiffs  had,  in  January,  1874,  entered  into  a  contract 
with  Hons.  Faresys  Loutr^  of  Merville,  in  France,  for  the  pur- 
chase from  him  of  potatoes.  The  contract  was  contained  in  several 
letters  between  the  purchasers  and  the  vendor.  The  terms  ulti- 
mately  agreed  on  were  as  follows,  yiz.  for  twenty  tons  of  potatoes 
at  84  francs  per  1000  kilogrammes,  deliverable  in  the  course  of  the 
current  month  free  on  board  of  a  ship  at  Dunkirk j  payment  to  be  by 
cash  against  bill  of  lading  signed  by  the  captain.  It  was  also  stipu- 
lated that  there  should  be  a  part  payment  in  earnest  of  the  bargain. 

The  plaintiffs  paid  ZOl.  in  part  payment,  and  potatoes  were 
shipped  under  the  contract  on  board  the  ship  Blonde,  at  Dunkirk, 
for  London,  in  sacks  sent  over  for  the  purpose  by  the  plaintiffs. 
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1875  under  a  bill  of  lading  which  made  them  deliverable  to  order.  The 
Ogq  vendor  indorsed  the  bill  of  lading  to  the  defendant,  and  instructed 
Bhutbb.  ^^^  ^  present  the  draft  for  the  balance  of  the  purchase-money  to 
the  plaintiffs  against  the  bill  of  lading.  On  the  arrival  of  the 
Blonde  in  the  Thames,  and  before  her  cargo  was  discharged,  it 
was  erroneously  supposed  by  the  plaintiffs,  for  some  reason  or 
other  which  did  not  very  clearly  appear,  that  the  shipment  was 
sixteen  sacks  short,  and,  consequently,  when  the  draft  was  pre- 
sented by  the  defendant  they  declined  to  accept  for  the  full  amount 
on  the  ground  that  the  shipment  was  short,  but  stated  that  if  on 
discharge  of  the  cargo  it  proved  that  the  full  quantity  was  on 
board  they  would  immediately  accept  the  draft,  or,  if  preferred, 
that  they  were  ready  to  pay  the  funount  of  the  purchase-money  due, 
after  deducting  for  the  sixteen  sacks,  immediately.  The  defendant 
said  that  if  the  shipment  proved  short  it  would  be  made  good,  but 
he  would  be  satisfied  with  nothing  but  immediate  acceptance  of  the 
draft,  and  on  the  plaintiffs  not  accepting,  sold  the  potatoes  forth- 
with ;  the  price  of  potatoes  having  risen  considerably  in  the  mean- 
time. It  appeared  when  the  ship  was  unloaded  that  the  fuU 
quantity  was  on  board,  and  the  plaintifib  then  claimed  the  goods, 
and  were  ready  to  pay  tlie  price,  but  the  goods  were  delivered  to 
the  defendant's  vendee. 

On  these  facts,  the  verdict  by  consent  was  entered  for  the  plain- 
tiffs for  32Z.  17a.  6(2.  damages,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict,  on  the  ground  that  neither  the  property 
nor  the  possession  of  the  goods  had  passed  to  the  plaintiffi,  the 
Court  to  have  power  to  draw  inferences  of  fiAct. 

A  rule  nisi  had  been  obtained  accordingly. 

HcU  shewed  cause.  He  contended  that  the  question  whether 
the  property  passed  depended  on  the  intention  of  the  parties  to  be 
gathered  from  the  terms  of  the  contract  and  other  circumstances, 
and  that  the  expression  ''  free  on  board  "  in  the  contract,  the  part 
payment,  and  the  fact  that  the  potatoes  were  put  in  the  plaintiffs' 
sacks,  were  sufficient  to  shew  that  the  property  had  passed.  He 
cited  Browne  v.  Bare  (1);  Joyce  v.  Swann  (2);  Wilmshurst  v. 

(1)  8  H.  &  N.  484;  4  H.  &  N.  822;  27  L.  J.  (Ex.)  872;  29  L.  J.  (Ex.)  6. 

(2)  17  C.  B.  (N.S.)  84. 
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Bowher  (1) ;  Moakes  y.  Niedson  (2) ;  Bishop  v.  ahiUilo  (3)  ;  1875 
Aldridffe  v.  Johnson  (4) ;  LangUm  v.  Higgins  (5) ;  Button  v.  Soto-  i^oo 
monson  (6) ;  Fragano  v.  Long  (7) ;  TFati  v.  Baker  (8)  ;  Shephard  g^^;^ 
Y.  Harrison  (9)  ;  Martindale  v.  /9mt<&.  (10)  He  also  contended 
that  troTer  would  lie,  on  the  ground  that  the  tortious  sale  of  the 
potatoes  determined  any  right  of  lien  the  vendor  might  have.  He 
cited  on  this  point  Cooper  v,  WUhmatt  (11) ;  Johnson  v.  Stear.  (12) 
Wmis  supported  the  rule.  He  contended  that  the  stipulation 
for  cash  against  bill  of  lading,  and  the  fact  that  the  bill  of  lading 
made  the  goods  deliverable  to  the  order  of  the  vendor  were  con- 
clusive to  shew  that  the  property  was  not  intended  to  pass.  He 
cited,  in  addition  to  the  cases  already  cited,  Pat/nter  v.  James  (13) ; 
Brandt  v,  Bowlbff  (14) ;  MOgate  v.  Kebble  (15)  ;  Ltyrd  v.  Price.  (16) 
He  also  contended  that  in  order  to  maintain  trover  the  plaintiffs 
must  be  entitled  to  actual  possession  of  the  goods  as  well  as  the 
property  in  them ;  and  that  the  vendor's  lien  still  existing,  the 

action  was  not  maintaiDable. 

Our.  adv.  wU. 

Jan.  22.  Lord  Coleridge,  C.J.  The  facte  in  this  case  are 
shortly  these.  There  is  a  contract  for  the  sale  of  potatoes  by  the 
person  whom  the  defendant  represents  to  the  plaintiffs,  to  be  deli- 
vered free  on  board  within  a  month,  and  payment  is  to  be  by  cash 
against  bill  of  lading.  The  goods  are  shipped  in  the  plaintiffis' 
sacks,  under  a  bill  of  lading,  which  is  indorsed  to  the  defendant. 
A  part  payment  of  30Z.  is  made.  The  action  being  for  a  conver- 
sion of  the  potatoes  by  the  defendant,  it  was  objected  by  his 
counsel  that  the  property  in  the  potatoes  had  never  passed  to  the 
plaintiffs.  It  was  contended  on  the  other  side  that  the  property 
had  passed,  and  that  the  vendor  had  merely  reserved  a  lien  on 
the  goods  for  the  price.    My  Brother  Keating  directed  a  verdict 

(1)  7  M.  &  G.  882.  (8)  2  Ex.  1 ;  17  L.  J.  (Ex.)  807. 

(2)  19  C.  B.  (NJ3.)  290;  34  L.  J.         (9)  Law  Kep.  4  Q.  B.  196,  498; 
(C.P.)  273.  Law  Rep.  5  H.  L.  116. 

(8)  2  B.  &  Aid.  329,  il  (10)  1  Q.  B.  389. 

(4)  7  B.  &  B.  886 ;  26  L.  J.  (Q.B.)  (11)  1  G.  B.  672. 

296,  (12)  16  C.  B.  (N.S.)  330;  33  L.' J. 

(6)  4  H.  &  N.  402 ;  28  L.  J.  (Ex.)  (C.P.)  130. 

252.  (13)  Law  Rep.  2  0.  P.  348. 

(6)  8  B.  ft  P.  582.  (14)  2  B.  ft  Ad.  982.  ; 

(7)  4  B.  ft  0.  219.  (15)  3  M.  ft  G.  100. 

(16)  Law  Bep.  9  Ex.  64. 
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1875  for  the  plaintiffiiy  reserving  leave  to  the  defendant  to  move.  I  am 
5oG  ^^  opinion  that  his  ruling  was  correct.  The  result  of  the  decisions 
which  were  cited  is,  that  the  question  whether  the  property  in  goods 
has  passed  under  a  contract  of  sale  is  a  question  of  intention  to  be 
gathered  from  all  the  circumstances,  the  expressions  made  use  of 
in  the  contract,  and  also  the  surrounding  circumstances.  In  the 
case  of  a  specific  chattel,  the  rule  is  that  the  sale  passes  the 
property.  So  also  the  general  rule,  as  laid  down  in  several  cases, 
is  that,  in  the  absence  of  countervailing  circumstances,  the  specific 
appropriation  of  goods  to  the  contract,  by  their  being  placed  in 
vessels  or  receptacles  provided  by  the  purchasers,  would  pass  the 
property.  Here  the  potatoes  were  separated  &om  a  larger  bulk, 
and  placed  in  the  plaintifis'  sacks,  which  had  been  sent  over  for 
the  purpose.  In  addition  to  this  very  strong  fact  there  is  also  the 
expression  "  free  on  board  "  in  the  contract,  which  has  in  previous 
cases  been  relied  on,  not  as  absolutely  conclusive  to  shew  that 
the  property  passed,  but  as  a  strong  element  to  be  considered 
in  favour  of  that  conclusion.  There  is  also  the  further  fact  that 
there  was  a  part  payment  of  SOL  All  these  are  very  strong  cir- 
cumstances to  shew  that  the  property  passed ;  but  it  is  contended, 
on  the  other  hand,  that  the  expression,  ''cash  against  bill  of 
lading,"  in  the  contract,  is  of  itself  conclusive  to  ascertain  the  in- 
tention of  the  vendor ;  that,  the  bill  of  lading  being  the  indicium 
of  property,  the  fact  that  the  purchaser  was  not  to  receive  it  until 
he  paid  the  price  unmistakeably  indicated  the  intention  that  till 
then  the  property  should  not  pass.  In  support  of  this  view  a 
great  many  cases  and  dicta  of  judges  were  cited.  These  authori- 
ties appear  to  me  to  go  no  further  than  the  conclusion  that,  in  the 
absence  of  countervailing  circumstances,  the  stipulation  for  cash 
against  bill  of  lading  would  have  been  conclusive.  In  like  manner 
many  of  the  circumstances  existing  in  this  case  have  been  held,  in  the 
absence  of  countervailing  circumstances,  to  be  conclusive  evidence 
of  an  intention  to  pass  the  property.  There  is  also  another  strong 
fact  against  the  plaintiffs'  contention,  viz.  that  the  bill  of  lading 
was  indorsed  to  the  order  of  the  defendant ;  but  that  again  is  only 
evidence  of  the  intention,  and  may  be  rebutted  by  contrary  evi-> 
dence.  The  rule  as  deducible  from  all  the  cases^  and  as  it  is  laid 
down  in  the  learned  works  of  Mr.  Justice  Blackburn  and  Mr.  Boi- 
jamin  on  Sale,  is,  that  the  question  whether  the  property  has  passed 
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being  one  of  intention  to  be  collected  from  all  the  circumstances,  no  1875 
single  circamstance  is  necessarily  conclusive  in  all  cases,  but  the  qog 
conclusion  to  be  drawn  must  depend  on  a  balance  of  the  various  gH^^g^ 
circumstances  on  one  side  and  the  other.  The  question  is  there- 
fore one  of  fact  for  a  jury,  and  we  have  here — being  placed  in 
the  position  of  a  jury — to  determine  it  as  a  question  of  fact.  I  am 
of  opinion  that^  taken  altogether,  the  evidence  in  this  case  shews 
that  it  was  intended  by  the  parties  that  the  property  should  pass 
at  Dunkirk.  There  was  another  point  raised  as  to  the  form  of 
the  action  to  which  it  is  necessary  to  advert.  It  was  contended 
that  the  plaintiffs  could  not  maintain  trover  because  there  was  at 
least  a  lien  on  the  part  of  the  vendor.  This  question  appears  to 
me  to  depend  on  the  question  whether  there  was  an  absolute  re- 
fusal by  the  plaintiffs  to  accept  the  bill  of  exchange  in  compliance 
with  the  terms  of  the  contract.  If  there  was,  our  decision  on  this 
point  must  be  for  the  defendant.  The  facts,  however,  do  not 
appear  to  me  to  shew  that  there  was  such  a  refusal  on  the  part  of 
the  plaintiflb  to  accept  the  bill.  When  the  potatoes  arrived,  it  was 
supposed  by  both  parties  that  there  were  sixteen  sacks  short. 
The  plaintiffs  said  that  they  could  not  accept  the  bill  for  the  price  of 
the  fall  number  when  there  were  sixteen  short ;  that  they  were  quite 
ready  immediately  to  pay  the  amount  less  the  deficiency,  or  if  the 
defendant  liked  to  wait  till  the  vessel  was  unloaded,  they  would 
accept  for  what  was  actually  on  board.  The  defendant  would  be 
satisfied  with  nothing  else  than  the  immediate  and  absolute  ac- 
ceptance of  the  bill  for  the  full  amount.  The  plaintiffs  never 
refused  to  comply  with  the  contract ;  and  when  it  turned  out  that 
the  parties  were  mistaken,  and  the  full  quantity  was  on  board, 
they  were  perfectly  willing  to  have  taken  the  whole.  Under  these 
circnmstances  it  appears  to  me  that  the  right  of  lien  did  not  exist, 
and  the  right  of  possession  as  well  as  of  property  had  passed  to 
the  plaintiffs.    This  rule  must  therefore  be  discharged. 

Gbove,  J.  I  am  of  the  same  opinion.  Mr.  Willis  appeared  at 
first  disposed  to  contend  that  the  term  **  cash  against  bill  of  lading  ^ 
was  absolutely  conclusive  evidence  of  the  intention  not  to  pass 
the  property ;  but  finding  that  he  could  not  sustain  this  view,  he 
argued  that  it  was  prima  facie  conclusive,  and  that  there  was  no 
diciunstance  in  the  present  case  sufficient  to  rebut  it.    Standing  A 
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1875        by  itself  it  might  be  conclusivey  but  there  are  additional  facts  in 

•  Ogo        ^^^^  ^^^*    There  is  first  the  fact  that  the  bill  of  lading  was  iu- 

g  ••  dorsed  to  the  consignor's  agent,  which  is  strongly  in  the  defendant's 

favour.    But  then  there  are  the  other  circumstances  which  appear 

to  me  of  still  greater  weight  in  the  plaintifiEs'  favouri  viz.  that  the 

delivery  was  to  be  free  on  board,  that  there  was  a  part  payment, 

and  that  the  sacks  in  which  the  potatoes  were  shipped  were  the 

plaintiffs'.    All  these  are  extremely  strong  facts  pointing  to  the 

conclusion  that  the  property  passed,  and  one  of  these  was  considered 

so  very  strong  in  the  case  of  Broume  v.  Hare  (1)  as  to  make  that 

almost  a  decision  in  point  to  the  present  case.    It  is  true  that  the 

cases  run  very  fine,  but  they  none  of  them,  I  think,  depart  from 

the  proposition  that  the  question  is  one  of  intention  for  the  jury, 

when  there  are  circumstances  pointing  both  ways.    The  case  of 

Broume  v.  Hare  (1)  is  very  plainly  to  that  effect.    In  that  case  the 

oil,  which  was  the  subject  of  the  contract,  was  to  be  shipped  '^  free 

on  board,"  and  was  to  be  paid  for  by  bill  of  exchange  on  delivery 

to  the  defendants  of  the  bill  of  lading.    It  was  so  shipped  free  on 

board,  and  the  bill  of  lading  taken  deliverable  to  shippers'  order. 

So  far  the  case  was  very  similar  to  the  present,  but  the  bill  of 

lading  was  there  indorsed  to  the  purchasers,  whereas  here  it  was 

indorsed  to  the  vendor's  agent.    It  was  held  that  the  property 

passed  to  the  purchasers  when  the  goods  were  placed  ^'  free  on 

board  "  in  performance  of  the  contract,  and  that  it  was  a  question 

for  the  jury  whether  the  plaintiffs  so  shipped  the  oil  in  performance 

of  their  contract  to  place  it  free  on  board,  or  for  the  purpose  of 

retaining  a  control  over  it  and  continuing  to  be  owners  contrary  to 

the  contract.    The  expression  ''free  on  board"  appears  to  have 

been  the  main  point  relied  upon  in  that  case.     Here,  not  only 

were  the  potatoes  to  be  delivered  "  free  on  board,"  but  there  was 

part  payment  and  delivery  into  plaintiffs'  sacks,  which  alone  would 

be  the  strongest  evidence,  according  to  one  class  of  decisions,  that 

the  property  passed.    The  terms  "  cash  against  bill  of  lading  "  may 

very  well  be  satisfied  by  construing  them  as  meant  to  preserve  the 

vendor's  lien,  and  so  as  not  at  all  inconsistent  with  the  other  facts 

pointing  to  an  intention  that  the  property  should  pass. 

BenmaK,  J.    I  am  of  the  same  opinion.    It  was  desirable  that 

(1)  8  H.  &  N.  48i ;  4  H.  &  N.  822;  27  L.  J,  (Ex.)  372 ;  29  L,  J.  (Ex.)  6. 
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we  should  be  referred  to  the  cases  on  this  subject,  but  in  the  result       1875 
I  have  no  doubt  the  true  principle  is,  that  the  question  whether        q^ 
the  property  has  passed  is  one  of  fact  for  the  jury  on  consideration     ^^^' 
of  the  facts  on  both  sides  of  the  question.    The  rule  on  the  subject 
is  put  very  clearly  in  the  case  of  Van  Casted  v.  Booker.  (1)    We 
haye  here  to  act  as  jurymen,  and  it  appears  to  me  that  the  facts 
rery  strongly  preponderate  in  favour  of  the  conclusion  that  the 
intention  was  that  the  property  should  pass,  and  that  the  terms 
which  were  relied  on  as  pointing  to  a  contrary  conclusion  should 
be  construed  as  merely  intended  to  preserve  the  vendor's  lien. 
With  regard  to  the  question  whether  trover  will  lie,  I  agree  en- 
tirely with  the  view  taken  by  my  Lord. 

EsiLTiNO,  J.  I  also  agree  in  the  conclusion  that  the  intention 
was  that  the  property  should  pass,  the  lien  for  the  balance  of  the 
purchase^money  after  payment  of  the  302^  being  reserved  to  the 
vendor*  With  regard  to  the  question  whether  the  action  of 
trover  was  maintainable,  it  is  the  law  that  if  one  party  absolutely 
refuses  to  perform  the  contract,  the  other  party  may  rescind.  If 
the  defendant  was  entitled  to  rescind,  he  was  entitled  to  sell  the 
potatoes,  and  his  so  doing  was  no  conversion ;  but  if  he  was  not  so 
entitled,  there  was  a  conversion.  The  question,  therefore,  is  whether 
there  was  an  absolute  refusal  on  the  part  of  the  plaintiflEs  to  per- 
form the  contract.  It  appears  to  me  that  there  was  no  such 
refusal  It  being  supposed  that  some  of  the  sacks  were  missing, 
they  said,  If  they  are  found,  we  will  at  once  accept  the  bill  for  the 
full  amount.  If  they  cannot  be  found,  we  are  not  bound  to  accept 
in  respect  of  cargo  that  is  not  delivered.  The  defendant,  the 
market  having  in  the  meantime  risen  considerably,  proceeded  im- 
mediately to  sell  the  potatoes.  I  think  that  a  reasonable  time  had 
not  elapsed,  and  that  there  was  no  evidence  of  such  a  refusal  to 
perform  the  contract  as  would  justify  the  defendant  in  rescinding 
the  contract  and  selling  the  potatoes.  There  was,  consequently,  a 
conversion  of  the  potatoes,  and  the  action  is  maintainable. 

Rule  discharged* 

Attorneys  for  plaintiffs :  Dalton  &  JessetL 
Attorneys  for  defendant :  Seather  dk  Co. 

(1)  2  Exch.  691 ;  18  L.  J.  (ExJ  9, 
Vou  X.  N  3 


i 
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Ig75  DAWES  V.  HARNESS. 

J^^  28.  PUading^FUa  cf  Fraud^Dxsaffirma/nce  of  Contract 

To  a  declaration  on  a  cheque  the  defendant  pleaded  that  he  was  induced  to  sign 
the  cheque  by  the  fraud  of  the  plaintiff: — 

EMy  that  the  plea  imported  an  allegation  that  the  defendant,  on  discoyering 
the  fraud,  disaffirmed  the  contract,  and  that  the  defendant  was  not  entitled  to  a 
verdict  on  a  traverse  of  the  plea,  it  appearing  that  he  had  not  disaffirmed  the 
contract. 

Declabation  on  a  cheque  by  payee  against  drawer. 

Plea :  That  the  defendant  was  induced  to  sign  the  said  cheque 
by  the  fraud  of  the  plaintiff. 

Issue. 

At  the  trial  the  facts  were  as  follows : — 

The  cheque  was  given  in  payment  of  the  purchase-money  of  the 
goodwill  of  a  business,  fixtures,  &c.,  sold  by  the  plaintiff  to  the 
defendant.  The  defendant  alleged  that  he  bad  been  induced  to 
enter  into  the  contract  by  a  fraudulent  representation  made  by  the 
plaintiff.  The  jury  found  that  the  fraud  had  been  committed, 
but  they  also  found  that  the  defendant  had  after  discovering 
the  fraud  remained  in  possession  of  the  business  and  fixtures. 
It  was  contended  for  the  defendant  that  the  plaintiff  ought  to  have 
replied  specially,  if  he  relied  on  the  fact  that  the  defendant  had  not 
disaffirmed  the  contract,  and  could  not  rely  on  that  fact  under  the 
general  traverse  of  the  plea.  The  verdict  was  entered  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

JoycBy  Q.C.,  and  F.  Turner  shewed  cause.  They  contended  that 
it  was  necessary  for  the  defendant  under  the  plea  of  fraud  to  prove 
that  he  had  repudiated  the  contract.  [They  cited  OamjMl  v. 
Fleming  (1) ;  BwIeh-y-Plwrn  Lead  Mining  Company  v.  Baynes  (2) ; 
Lawton  v.  Elmore  (3) ;  Deposit  lAfe  Assitrance  Company  v.  Ays- 
cough  (4) ;  Sdway  v.  Fogg  (5)  ;  Sanderson  v.  Collman.  (6)] 

(1)  1  A.  &  E.  40.  (4)  6  E.  &  B.  761 ;  26  L.  J.  (Q.B.)  29. 

(2)  Law  Rep.  2  Ex.  324.  (5)  5  M.  &  W.  83. 

(3)  27  L.  J.  (Ex.)  141.  (6)  4  M.  &  G.  209. 
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WHliSy  and  J.  D.  Fitzgerald,  supported  the  rule.    They  con-       1876 
tended  that,  the  fraud  being  proved,  the  cheque  was  prim&  facie      dIwu 
avoided,  and  that  the  feet  that  the  defendant  had  set  up  the  contract    ha^bsb 
again  by  electing  to  retain  the  benefit  of  it  ought  to  have  come 
from  the  plainti£f  by  way  of  replication,  relying  upon  the  analogy 
of  the  replication  of  ratification  to  a  plea  of  infancy,  of  disability 
to  a  plea  of  the  Statute  of  Limitations,  or  of  felony  to  a  plea  under 
the  Carriers  Act. 

B&ETT,  J.  I  am  of  opinion  that  this  rule  must  be  discharged. 
The  declaration  was  upon  a  cheque  drawn  by  the  defendant,  and 
to  establish  the  defence  it  was  necessary  to  shew  that  the  cheque 
was  obtained  by  a  fraudulent  representation,  and  that  the  defend- 
ant, on  discovering  the  fraud,  disaffirmed  the  contract.  If  it  were 
true  to  say  that  the  fraud  per  se  avoided  the  contract,  the  argu- 
ment for  the  defendant  would  be  good.  But  the  true  legal  doctrine 
is  that  fraud  merely  renders  the  contract  voidable,  that  is  to  say, 
gives  an  option  to  the  party  defrauded  to  disaffirm  the  contract, 
but  until  he  disaffirms  it  remains  good.  The  plea  of  fraud  taken 
as  an  allegation  that  the  contract  was  procured  by  fraud  and 
nothing  more  would  not  amount  to  a  defence,  for  it  would  be  con- 
sistent with  it  that  the  contract  still  remained  in  existence.  The 
forms  of  pleading  allow  fraud  to  be  pleaded  generally,  but  the  plea 
must  be  taken  to  include  an  allegation  that  the  defendant  dis- 
affirmed the  contract,  otherwise  it  would  be  a  bad  plea.  This 
implied  allegation  is  traversed  by  the  traverse  of  the  plea,  and  if 
the  evidence  shew  that  the  contract  was  induced  by  fraud,  but  the 
defendant  has  not  disaffirmed  the  contract,  the  plea  will  not  be 
proved.  The  jury  here  found  that  part  of  the  plea  only  was 
proved,  and  that  though  the  contract  was  procured  by  fraud,  the 
defendant  had  not  disaffirmed  it.  If  authority  were  wanting  for 
our  decision  the  opinion  of  Pollock,  CD.,  in  Lawtan  v.  Elmore  (1), 
is  sufficient  authority.  ^ 

Gbovs,  J.  I  am  of  the  same  opinion.  If  the  mere  words  of  the 
pleadings  were  looked  at,  it  would  seem  as  if  the  traverse  of  the 
plea  only  raised  the  question  whether  tlie  contract  was  obtained 

(1)  27  L.  J.  (Ex)  141.  ' 

N^2  2 
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1875  by  fraud.  But  the  plea  of  fiaud  mnst  be  looked  upon  as  a  short 
Dawbs  fonn  adopted  for  the  sake  of  brevity,  importing  not  an  allegation 
Hautkb.  ^f  frHXid  only,  but  also  of  all  circumstances  necessary  to  render 
fraud  a  defence.  Now,  fraud  only  makes  a  contract  voidable  at 
election,  and  to  make  the  plea  good  we  must  assume  that  it  alleges 
that  the  defendant  elected  to  determine  the  contract  If  so,  a 
replication  such  as  was  suggested  is  not  necessary.  There  is  no 
instance  to  be  found  of  such  a  replication,  and  yet  this  question 
must  have  constantly  occurred.  The  opinion  expressed  by  Pol- 
lock, C.B.,  in  the  case  of  Lawton  v.  Elmore  (1)  is  a  strong  authority 
for  the  view  we  take. 

Bule  discharged. 

Attorney  for  plaintiff:  Stokes, 

Attorneys  for  defendant :    LuwJey  &  LumUy, 


Jan^Q.  ^  Ik  wc  BOSTON  ELECTION  PETH^ION. 

MALCOLM,  Petitiokxb;  FABRY  ahd  INGRAM,  Respokdskts. 
Tarliameni — Election  Petition — Corrupt  Fractices — Joint  CandidcUure — Agency, 

Where  a  candidate  for  election  to  parliament  had  been  gnilty  of  bribery  through 
his  agent,  by  reason  of  acts  committed  by  such  agent  to  procure  votes  for  him 
at  the  election,  and  subsequently  to  such  acts  of  bribery  another  candidate 
coalesced  with  him,  in  ignorance  of  any  preyious  corruption,  and  having  no  reason 
to  suspect  its  existence : — 

ffeld,  that  such  last-mentioned  candidate  was  not  liable  by  reason  of  the  Joint 
candidature  to  be  unseated  in  respect  of  such  acts  of  bribery. 

Case  stated  by  Grove,  J.,  under  the  Parliamentary  Elections 
Act,  1868  (31  &  32  Vict.  c.  125),  8. 11. 

This  was  a  petition  against  the  return  of  the  respondents  as 
members  of  parliament  for  the  borough  of  Boston. 

The  facts,  so  far  as  at  present  material,  were  as  follows.  The 
respondents  were  declared  duly  elected  at  the  election  for  the 
borough  on  the  3rd  of  February,  1874 

The  respondent  Ingram,  in  the  year  1872,  consented,  in  response 
to  a  requisition  numerously  signed  by  Liberal  electors  of  the 

( I)  27  L.  J.  (ExO  UU 


VOL.  X.]  HILABY  TEBM,  XXXVm  VICT.  169 

borough,  to  offer  himself  as  a  candidate  for  the  borough  whenever       1875 
a  vacancy  should  occur.    On  the  16th  of  December,  1873,  a  public  "maloouT^ 
meeting  of  Liberal  electors  was  held  in  the  borough  for  the  pur-      p^ 
pose  of  establishing  a  Liberal  association  or  club,  the  object  of  such  (2in>  Oabb  ) 
association  being,  as  stated,  to  keep  together  the  Liberal  party  at 
Boston.    At  this  meeting,  the  respondent  Parry  attended.  Ligram 
was  not  present  at  such  meeting,  having  on  that  day  left  England 
for  Algeria,  but  he  had  previously  been  informed  of  the  intention 
of  the  promoters  to  form  such  an  association,  and  knew  and 
approved  generally  of  the  purposes  for  which  it  was  formed.    He 
did  not  attend  any  meeting  of  the  association  nor  was  he  a  member 
of  it  until  after  his  election. 

About  the  end  of  December,  1873,  and  after  Ligram  had  left 
England,  Parry  determined,  mero  motu,  to  give  away  about 
2301.  in  coal  among  the  poor  of  Boston.  A  distribution  of  coals 
accordingly  took  place,  which  was  effected  by  Parry's  agent,  one 
Dyer.  Parry's  name  alone  appeared  in  the  transaction  as  that  of 
the  donor  of  the  coal,  the  distribution  being  by  tickets  or  orders 
purporting  to  be  given  by  Parry,  and  having  on  the  back  the 
words  •*  with  Mr.  Parry's  compliments."  The  coals  were  distri- 
buted by  Dyer  to  electors  corruptly,  in  order  to  influence  votes  in 
favour  of  Parry.  The  judge  held,  that  Parry  through  his  agents, 
though  not  personally,  had  been  guilty  of  corrupt  practices  and 
that  he  was  not  duly  elected.  (1) 

Ingram,  in  December,  1873,  was  willing  to  allow  his  name  to 
be  associated  with  any  other  respectable  candidate  whom  the 
Liberals  might  bring  forward,  but  if  one  vacancy  only  had  occurred 
in  the  meantime  he  would  have  stood  alone. 

The  judge  found  that  Ligram  did  assent  to  have  his  name  asso- 
ciated with  that  of  Parry  for  nomination  at  an  ensuing  election, 
but  at  the  time  of  such  assent  he  did  not  expect  any  immediate 
dissolution  of  parliament 

When  Ligram  left  England  in  December,  1873,  a  dissolution 
was  not  anticipated,  and  he  did  not  leave  any  instructions  or  autho- 

(1)  The  pariicalarB  of  tbe  cormpt  forth  in  the    report  of  the  case  of 

pnotioes  which  were   oommited    by  Malcolm  ▼•  rarry  (Law  Rep.  9  G.  P. 

Pirry*8  agent  Dyer,  and  which  led  to  610),  and  it  has  been  thoaght  unneces- 

Parrj  being  unseated,  are  fully  set  sary  to  give  them  again  at  length. 
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1875        rity  witli  any  person  to  act  on  his  behalf  in  the  event  of  a  dissola- 
Malcolm"  ^^^>  or  as  to  anything  connected  with  a  dissolution  or  his  candida- 
Parbt       *^^'  °^'  ^*^  *"^y  arrangement,  understanding,  or  agreement  been 
(2m)  Casx.)  come  to  by  him  or  by  any  person  on  his  behalf  as  to  the  conduct  of 
an  election  whenever  it  should  occur.    He  had  no  idea  that  a  dis- 
solution would  occur  before  the  then  parliament  had  run  to  its  end, 
viz.  the  autumn  of  1875.    Mr.  G.  W.  Thomas  had  been  in  the 
habit  of  communicating  with  him  as  a  friend  in  reference  to  poli- 
tical among  other  subjects,  and  had  paid  Ingram's  subscriptions  to 
different  charities  at  Boston. 

Ingram  was  not  personally,  nor  by  any  person  authorized  by 
him,  directly  or  indirectly,  a  party  to,  or  in  any  manner  con- 
cerned in  the  determination  to  distribute,  or  distribution  of  or  pay- 
ment for  the  coals,  or  in  any  other  corrupt  practice.  From  the 
time  he  left  England  on  the  16th  of  December^  1873,  until  after 
the  distribution  of  the  tickets  for  the  coals,  Ingram  was  abroad, 
and  had  no  communication  whatever  with  Parry  or  with  any  other 
person  on  his  behalf,  or  in  reference  to  any  matter  connected  with 
his  or  Mr.  Parry's  candidature;  nor  until  after  he  arrived  at 
Boston,  on  his  return  on  the  29th  of  January,  did  he  know  any- 
thing about  the  distribution  of  coals,  nor  did  he  then  sanction  it. 

On  the  27th  of  November,  1873,  a  number  of  townsmen  having 
signed  a  memorial  requesting  Ingram  and  Parry  to  contest  the 
borough  at  the  next  parliamentary  election,  letters  were  sent  to 
Ingram  and  Parry  respectively,  informing  them  of  the  fact,  and 
requesting  them  to  reply  in  time  for  their  letters  to  be  read  at  a 
meeting  of  the  memorialists  to  be  held  shortly.  Ingram  answered, 
stating  that  he  would  arrange  to  meet  his  supporters,  as  he  could 
better,  say  than  write  what  he  thought  it  would  be  right  for  him 
to  do  under  the  circumstances.  By  a  subsequent  letter  he  stated 
that  he  should  be  unable  to  attend  the  meeting,  because  he  was 
going  to  Algeria;  but  requested  that  the  meeting  might  be 
assured  of  his  hearty  sympathy  for  the  project  of  consolidating  the 
Liberal  party  of  Boston  and  his  readiness  to  do  all  in  his  power  to 
help  them  in  all  their  undertakings  for  the  advancement  of 
Liberalism  in  the  borough.  The  dissolution  of  parliament  took 
place  very  unexpectedly  on  the  24th  of  January,  1874,  and  there- 
upon the  distribution  of  coal- tickets  was  immediately  discontinued. 
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and  on  the  same  day,  Thomas  telegraphed  to  Ingram,  who  was       1875 
then  at  Nice,  to  come  back.  Malcolm" 

There  was  a  committee  of  the  Liberal  Association  for  promoting      p  *- 
the  election  of  Parry  and  Ingram,  but  Ingram  did  not  know  who  (2nd  Cask.) 
they  were  or  what  they  were  doing  until  the  election  was  over. 

After^the  dissolution,,  and  before  Ingram's  return,  a  joint  circular 
was  issued  by  Messrs.  Dyer  and  Thomas  to  the  electors,  requesting 
them  to  reserve  their  votes  for  Thomas  Parry,  Esq.,  and  W.  J. 
Ingram,  Esq.  There  was  no  evidence  that  Ingram  knew  of  this 
circular.  For  several  years  prior  to  Ingram's  arrival  at  Boston, 
which  took  place  on  the  29th  of  January,  1874,  he  had  not  had 
any  communication  personally  or  otherwise  with  Parry ;  and  on  the 
26th  of  January  Parry  issued  an  address  to  the  electors,  announc- 
ing himself  as  a  candidate,  but  making  no  allusion  of  any  sort  or 
kind  to  Ingram,  or  to  any  joint  candidature,  and  soliciting  votes  for 
himself  only.  Ingram  was  not  aware  of  the  dissolution  until  he 
received  Thomas's  telegram.  On  receipt  of  it  he  started  for 
Boston,  and  on  his  arrival  there  immediately  issued  an  address. 
In  this  address  he  made  no  allusion  to  Parry  or  any  joint  candi- 
date, and  solicited  votes  for  himself  only.  When  he  arrived  at 
Boston,  finding  that  cards  and  placards  had  been  issued  with  the 
names  Parry  and  Ingram,  he  caused  the  order  of  the  names  to  be 
altered  to  Ingram  and  Parry  on  cards  subsequently  issued. 

From  the  day  after  Ingram's  arrival,  Thomas  acted  as  his  duly 
authorized  agent  for  all  the  purposes  of  the  election,  and  the  com- 
mittee before  referred  to  acted  as  the  joint  committee  of  Ingram 
and  Parry  for  the  purpose  of  promoting  their  election,  and  with 
the  exception  of  their  personal  expenses,  Ingram  and  Pai3*y  divided 
all  their  expenses  of  and  incidental  to  the  election  subsequent  to 
Ingram's  return. 

It  was  not  until  after  Ingram's  return  to  Boston  that  he  first 
heard  of  there  having  been  a  distribution  of  coals,  but|  as  he 
then  understood,  to  the  poor  only.  He  heard  also  that  there 
was  a  rumour  in  the  town  that  he  was  also  going  to  give  away 
coak  after  the  election,  for  which  he  stated  there  was  no  founda- 
tion«  On  the  30th  of  January  Ingram  duly  appointed  Thomas 
his  agent  for  election  expenses,  and  it  was  found  in  the  case  that 
neither  Dyer  nor  Thomas  were  authorized  to  act  as  agents  for 
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1875        Ingram  for  election  purposes  prior  to  that  date,  unless  Ingram,  hj 

Malcolm     permitting  his  name  to  be  associated  with  Parry,  unintentionally 

Pamt      conferred  such  authority. 

(2nd  Cabs.)       It  was  also  found  that  Ingram  was  not  personally  guilty  of  any 

bribery  or  corrupt  practices  at  the  election,  and  that  up  to  the 

time  of  the  election  he  was  ignorant  of  any  having  been  com- 

mitted. 

The  question  submitted  for  the  Court  was  whether  Ingram 
became  in  law  affected  by  or  responsible  for  the  acts  of  Parry  or 
Parry's  agents  by  such  consent  to  allow  his  name  to  be  associated 
with  Parry's  for  nomination  as  Liberal  candidate,  so  as  to  make 
him  guilty  of  corrupt  practices  by  an  agent  or  agents. 

Thegiffer,  Q.O.  (with  him  Cave),  for  the  petitioner.  The  question 
is  whether,  where  there  is  a  joint  candidature,  and  one  of  the  can- 
didates has  been  by  his  agent  guilty  of  corrupt  practices  before  the 
joint  candidature  began,  the  other  candidate  is  not  also  affected  by 
such  practices.  Assuming  that  there  was  no  joint  candidature 
until  the  30th  of  January,  and  putting  aside  all  question  of  any 
assent  on  Ingram's  part  to  be  associated  with  Parry  before  that 
date,  it  is  con^tended  that  Ingram  must  bear  the  consequences  of 
the  bribery  committed  by  the  agent  of  Parry. 

The  doctrine  of  agency  in  election  matters  is  not  based  on 
similar  considerations  to  those  which  govern  the  common-law 
doctrine  of  agency.  Election  law  does  not  look  in  the  matter  to 
the  guilt  or  innocence  of  the  candidate,  but  to  the  question 
whether  there  has  been  a  pure  election.  According  to  the  doctrine 
laid  down  by  Blackburn,  J.,  in  the  North  Norfolk  Case  (1),  and 
approved  of  by  Keating,  J.,  in  the  second  Norwich  Case  (2), 
Ingram  must  be  considered  to  have  made  Dyer  his  agent  for  the 
purposes  of  the  election,  and  is  responsible  for  what  he  did  before 
as  well  as  after  the  coalition.  If  it  were  not  so,  the  most  absurd 
consequences  would  follow.  The  whole  object  of  the  rule  as  to 
joint  candidature  would  be  lost  Suppose  that  a  candidate  went 
down  to  a  constituency  alone,  and  bribed  sufficiently  to  secure  a 
majority  of  the  votes  of  the  constituency  for  his  party.  Another 
candidate  comes  down  later,  who  has  been  kept  in  ignorance  of 

(1)  1  O'MaUej  &  Hard.  240.  (2)  2  OTiallej  &  Haid.  39. 


VOL.  X]  HTLABY  TERM,  XXXYHI  VICT.  173 

^vhat  was  going  on,  and  agrees  to  join  with  the  first  in  his  candi-       iS75 
datnre.    Is  he  to  retain  the  seat  that  has  clearly  been  obtained     maloolm  ~ 
by  corruption  because  he  is  innocent  of  the  corruption  ?    That      p  •• 
would  be  contrary  to  the  principle  of  election  law,  which  is  to  (2nd  Cam.) 
secure  the  choice  of  a  member  by  the  constituency  unbiassed  by 
corrupt  motives. 

[LoBD  C!oLERiDGE,  C.J.  But  how  far  is  this  principle  to  be 
carried  back  ?  On  your  shewing  a  candidate  could  hardly  ever  be 
safe  in  joining  with  another  candidate.] 

The  proper  limit  would  be  that  it  should  only  apply  to  matters 
which  might  fairly  be  supposed  to  be  connected  with  the  election 
in  question. 

It  must  be  admitted  that  the  gift  of  coals  was  only  expressly 
made  in  the  name  of  Parry,  but  it  was  obviously  likely  to  operate 
in  favour  of  the  candidate  associated  with  him.  In  the  nature  of 
things,  it  is  not  usual  that  corrupt  gifts  are  made  with  any  very 
distinct  expression  of  the  object  for  which  they  are  made ;  the 
probable  effect  of  them  must  be  looked  to.  If  the  agent  of  one  of 
two  joint  candidates  bribes  or  does  any  other  act  distinctly  in  the 
interest  of  one  candidate  alone,  and  against  that  of  the  other,  the 
agency  will  be  determined  so  far  as  the  latter  is  concerned.  There 
is  nothing  of  the  sort  here.    [He  cited  the  first  Norwich  Case.  (1)] 

EawhinBy  Q.O.  (with  him  /•  0.  Oriffiis),  for  the  respondent 
Ingram,  were  not  called  upon. 

LoBB  Coleridge,  C.J.  The  material  facts  of  the  case  are  as 
follows.  In  the  year  1872,  Mr.  Ingram  agreed  to  become  a  candi- 
date at  the  next  election  for  Boston,  but  at  the  time  when  he  so 
agreed  no  election  was  in  prospect,  nor  had  any  candidate  been 
declared.  In  December,  1873,  though  no  election  was  then  con- 
templated as  near  at  hand,  Mr.  Parry  had  declared  himself  a 
candidate,  and  it  is  found  that  Mr.  Ingram  in  December,  1873, 
was  willing  to  allow  his  name  to  be  associated  with  any  other 
respectable  candidate  whom  the  Liberals  might  bring  forward; 
but  if  one  vacancy  only  had  occurred  in  the  meantime,  he  would 
have  stood  alone.  It  is  also  found  that  he  did  assent  to  have  his 
name  associated  with  that  of  Mr.  Parry  for  nomination  at  an 

(1)  1  O'Mallcy  ^  Hard.  10. 
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1875  ensuing  electioD,  but  at  the  time  of  such  assent  he  did  not  expect 
Maloolm  "  ^^7  immediate  dissolution  of  parliament  Immediately  after- 
Pabbt.  ^^^^  he  left  England,  and  went  to  Algeria,  and  was  not  person- 
(2hi>  Case.)  ally  connected  in  any  way  with  the  transactions  that  avoided 
Mr.  Parry's  election.  After  Mr.  Ingram  left  England,  Dyer,  who 
bad  been  appointed  Mr.  Parry's  agent,  was  guilty  of  the  acts  which, 
by  the  judgment  of  this  Court,  invalidated  the  election  of  Mr. 
Parry.  At  that  time  all  Mr.  Ingram  had  done  was  to  consent  to 
be  associated  with  Mr.  Parry  for  nomination  at  any  ensuing  elec- 
tion. He  knew  nothing  of  Dyer  as  Mr.  Parry's  agent,  or  of  the 
acts  of  bribery  committed  by  him,  and  the  facts  shew  that  such 
acts  were  committed  on  behalf  of  and  in  the  interests  of  Mr. 
Parry  alone.  The  dissolution  takes  place,  and  Mr.  Ingram  then 
returns  and  associates  himself  with  Mr.  Parry  as  a  joint  candidate. 
From  that  time  he  was  no  doubt  responsible  for  what  Mr.  Parry's 
agents  might  do,  however  innocent  he  might  be,  inasmuch  ad  they 
were  then  engaged  in  a  joint  candidature.  Mr.  Thesiger  was 
correct  in  saying,  that  what  the  law  looks  at  is  not  the  guilt  or 
innocence  of  the  candidate,  but  the  purity  of  election.  The  candi« 
date  is  liable  for  the  act  of  the  agent  if  done  on  his  behalf  and  in 
his  interest,  though  personally  altogether  unaware  and  innocent  of 
it  But  in  this  case  it  is  sought  to  carry  the  principle  a  great  deal 
further,  and  to  say  not  only  that  the  innocent  candidate  is  liable 
for  the  acts  of  the  agent  of  the  other  candidate  with  whom  he  is 
associated  after  he  has  constituted  him  his  agent,  which  by  a  very 
reasonable  rule  he  is  considered  to  have  done  by  entering  on  the 
joint  candidateship ;  but  further,  that  he  is  to  be  responsible  for 
acts  of  corruption,  of  which  he  was  wholly  unaware,  committed  in 
the  interest  of  the  candidate  with  whom  he  has  coalesced,  it  may 
be  years  before,  and  at  a  time  when  he  had  no  knowledge  of  or 
control  over  the  person  committing  such  acts,  and  could  not  be 
considered  as  either  directly  or  indirectly  connected  with  them. 
I  cannot  think  that  the  doctrine  of  agency  in  relation  to  election 
matters,  though  I  admit  that  it  is  very  difierent  from  the  rules  of 
the  common  law  with  regard  to  agency,  and  reasonably  so,  can  be 
stretched  to  this  extreme  length.  The  strongest  cases  of  construc- 
tive notice  and  trespass  by  relation  would  come  far  short  of  such  a 
doctrine.    It  seems  to  me  that  the  authorities  that  have  been  cited 
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are  quite  consifltent  with  the  view  I  take.    In  the  case  before  my        1875 
Brother  Blackburn  it  is  clear  that  the  coalition  took  place  before    maloolm^ 
the  acts  complained  of,  with  which  it  was  sought  to  fix  the  innocent      p^^^Y 
candidate.    Again,  in  the  case  before  my  Brother  Keating  it  is  (^vd  Cass.) 
clear  that  he  did  not  intend  to  decide,  and  did  not  decide  anything 
inconsistent  with  the  decision  in  the  Noiih  Norfolk  Case.  (1) 
There,  too,  the  combination  had  taken  place  before  the  act  com- 
plained of,  and  it  was  sought  to  avoid  the  effect  of  it  by  showing 
a  determination  of  the  agency.    The  point  decided  by  Keating,  J., 
was  that  there  was  no  such  determination.    A  case  was  put  to  us 
in  the  course  of  the  argument  as  a  reductio  ad  absurdum,  but  I 
cannot  say  it  appeared  to  me  convincing.    Put  the  case  thus :  sup- 
pose a  person  wholly  unconnected  with  either  candidate,  but  with 
strong  political  feelings,  chooses,  unknown  to  either  party,  long 
before  the  election,  to  bribe  so  extensively  as  to  make  the  election 
safe,  and  that  he  is  appointed  by  one  of  the  candidates,  in  perfect 
innocence,  his  agent,  and  during  the  course  of  the  election  his 
conduct  is  perfectly  pure :  so  that  when  he  was  bribing  he  was  not 
agent,  and  when  he  was  an  agent  he  was  not  bribing.    I  confess  it 
seems  to  me  that  it  would  be  very  unreasonable  that  a  candidate 
should  be  responsible  in  such  a  case.     How  c^uld  he  ever  be  safe, 
if  he  were  to  be  held  responsible  for  acts  of  which  he  was  wholly 
ignorant,  committed  at  a  period  during  which  the  relation  of  prin- 
cipal and  agent  did  not  in  any  sense  exist  between  himself  and 
the  person  committing  such  acts?    It  appears  to  me  that  both  on 
grounds  of  reason,  and  on  the  authorities,  so  far  as  they  go,  the 
argument  for  the  petitioner  fails,  and  that  there  must  be  judgment 
for  the  respondent. 

Keating,  J.  I  am  of  the  same  opinion.  The  acts  which  in- 
validated Mr.  Parry's  election  were  committed  by  his  agent  at  the 
end  of  December,  1873,  and  whilst  Mr.  Ingram  was  away  from 
England.  The  question  is,  whether  Mr.  Ingram  is  responsible  for 
them.  It  is  sought  to  make  him  so  by  introducing  into  this  case  the 
doctrine  established  by  the  cases  cited  as  to  the  effect  of  a  coali- 
tion. Now  I  take  it  that  the  doctrine  is,  that  when  two  candidates 

(1)  1  O'Malley  ft  Hard.  240. 
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1875  coalesce  they  embark,  as  it  were,  in  the  same  boat,  and  become 
Maloolk  jointly  responsible  for  what  they  or  their  agents  may  do  in  the 
Paiat.  ^^^u^®  o^  the  election.  Bat  here  it  is  sought  to  make  one  respon- 
(2in)  Cabi.)  sible  for  the  acts  of  the  other's  agent,  committed,  so  to  speak, 
before  they  got  into  the  boat  together ;  before  the  election  com- 
menced, and  before,  in  any  proper  sense  of  the  term,  there  were 
any  candidates  at  all.  I  do  not  think  that  merely  announcing  an 
intention  to  become  a  candidate  at  a  future  election  constitutes  a 
person  a  candidate  within  the  meaning  of  the  doctrine  of  joint 
candidateship.  The  present  case  is  altogether  wide,  in  my 
opinion,  of  the  cases  referred  to.  There  was  no  coalition  here  at 
all  until  a  period  sufficiently  long  after  the  acts  which  led  to 
Mr.  Parry's  losing  his  seat  to  prevent  them  being  reasonably  con* 
sidered  as  acts  done  in  relation  to  the  joint  candidateship.  If  it 
could  have  been  shewn  that  one  candidate  had  combined  with  the 
other,  knowing  what  had  been  done,  so  that  he  might  be  considered 
as  having  adopted  it,  another  question  would  arise  which  it  is 
wholly  unnecessary  to  decide  now,  since  nothing  of  the  sort  is 
alleged  here.  On  the  whole  I  can  see  no  such  association  of  the 
candidates  at  the  time  when  the  bribery  was  committed  as  would 
render  Mr.  Ingram  responsible  for  the  acts  done  by  the  agent  of 
Mr.  Parry. 

Grove,  J.  I  am  of  the  same  opinion.  It  appeared  to  me  at 
the  trial  that  the  point  was  of  sufficient  importance  to  be  reserved 
for  the  opinion  of  the  Court,  inasmuch  as  it  might  frequently 
happen,  in  cases  of  coalition  between  two  candidates,  that  the 
question  would  be  raised,  how  far  one  candidate  was  responsible 
for  the  acts  of  the  agent  of  the  other.  I  must  own  that  after 
hearing  the  argument,  I  think  I  ought  to  have  decided  the  ques- 
tion myself.  In  cases  of  this  nature  it  seems  to  me,  on  considera- 
tion, that  the  decision  of  each  case  must  turn  very  much  on  its 
individual  circumstances,  and  that  one  case  can  seldom  be  a  con- 
clusive authority,  or  do  more  than  afford  an  argument  in  respect 
to  other  subsequent  cases.  An  apparently  small  alteration  of  the 
circumstances  may  make  an  important  difference  in  principle. 
The  facts  are  shortly  these :  It  was  proved  that  Mr.  Ingram  was 
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willing^  at  a  time  when  there  was  no  expectation  of  a  dissolution,  1875 
to  be  associated  with  any  respectable  candidate  in  the  Liberal  maloolm 
inteiesty  and  he  ultimately  agreed  to  coalesce  with  Mr.  Parry.  p^*J^y 
The  question  is,  whether  he  was  thereby  made  responsible  for  the  (^^d  Case.) 
acts  of  Dyer,  Mr.  Parry's  agent.  Mr.  Thomas,  who  subsequently 
became  Mr.  Ingram's  agent,  was  not,  at  the  time  of  the  acts  com- 
plained of,  his  agent,  though  he  was  in  correspondence  with  Mr. 
Ingram,  and  no  doubt  it  was  intended  that  he  should  become  his 
agent  wheneyer  he  required  one.  It  is  suggested  that  Mr.  In- 
gram was  responsible  for  Dyer's  acts,  because  he  might  in  some 
indirect  way  have  got  the  benefit  of  them.  Up  to  the  time  of  the 
dissolution  Mr.  Ingram  was  quite  innocent  of  any  participation  in 
any  acts  of  bribery,  and  had  no  agent  of  his  own.  The  coals  were 
not  distributed  in  the  name  of  Messrs.  Ingram  and  Parry,  but  in 
the  name  of  Mr.  Parry  alone.  Though  it  is  conceivable  that  Mr. 
Ingram  might  have  been  benefitted  in  some  way  by  the  popularity 
accruing  to  Mr.  Parry  through  the  distribution  of  coals,  it  is  just 
as  probable  that  he  might  have  been  injured,  since  voters  corruptly 
disposed  might  have  contrasted  Mr.  Parry's  liberality  with  the  fact 
that  Mr.  Ingram  had  given  no  coals,  unfavourably  to  the  latter. 
It  is  clear,  therefore,  that  the  facts  fail  to  shew  that  Mr.  Ingram's 
election  was  in  any  way  influenced  by  the  bribery  committed  by 
Dyer.  One  reason  why  it  does  not  seem  to  me  that  this  can 
afford  a  conclusive  precedent  in  future  is,  that  such  a  variety  may 
exist  in  respect  of  the  circumstances  under  which  one  candidate 
allows  himself  to  be  associated  with  another.  If  he  were  to  do 
so  under  circumstances  afibrding  a  reason  on  his  part  for  sur- 
mising that  acts  of  impropriety  had  been  committed  by  the  agent 
of  the  other  candidate,  or  if  he  were  wilfully  to  shut  his  eyes 
to  what  was  going  on,  and  allow  the  agent  of  the  other  party  to 
prepare  the  way  for  the  election,  and  then  consented  to  be  a  joint 
candidate  with  him,  reckless  of  what  had  taken  place,  it  is  very 
possible  that  the  result  of  the  case  might  be  different.  No  such 
circumstances  are  suggested  as  against  the  present  respondent 
The  very  fact  of  the  existence  of  this  case  might  possibly  be 
an  element  to  be  considered  in  future  cases  of  coalition.  Where 
parties  have  received  a  warning  of  the  possibility  that  a  certain 
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1875        state  of  things  may  exists  the  case  may  be  different  from  ^hat  it 

Malcolm"  "would  be  when  they  had  no  ground  for  suspecting  it    It  is  often 

Pabbt      alleged  that  election  decisions  are  conflicting ;  but  it  seems  to  me 

(2nd  Gasb.)  thaty  in  many  cases,  the  apparent  conflict  results  from  the  fact 

that  a  certain  state  of  things  may  acquire  a  different  complexion^ 

when  it  has  frequently  occurred  and  been  made  the  subject  of 

inyestigation,  from  that  which  it  bore  before  the  possibility  of  its 

existence  became  notorious.    Parties  are  bound  to  exercise  greater 

caution  in  respect  of  such  a  state  of  things  than  they  were  before. 

With  respect  to  the  present  case,  I  agree  with  the  decision  of  my 

Lord.    I  do  not  think  that  Mr.  Ingram,  under  the  circumstances, 

by  subsequently  coalescing  with  Mr.  Parry,  ratified  the  corrupt 

acts  of  the  agent  of  the  latter. 

Denmak,  J.  I  am  of  the  same  opinion.  If  we  were  to  hold 
that  Mr.  Ingram  must  be  unseated  on  account  of  the  illegal  acts 
of  Dyer,  on  the  ground  that  they  were  committed  by  him  as  agent 
for  Mr.  Ingram,  it  appears  to  me  that  our  decision  would  be  con- 
trary to  reason  and  justice.  Mr.  Thesiger  cited  two  cases  as  autho- 
rities to  establish  his  proposition,  but  it  seems  to  me,  that  we 
should  h6  carrying  the  doctrine  of  those  cases  to  an  unreasonable 
extent,  if  we  held  that  they  applied  to  the  circumstances  which 
existed  in  the  present  case. 

;  i  Judfftnentfor  the  respondent. 

Attorneys  for  petitioner :  Collyer^  Bristowe^  &  Co.  \ 

Attorneys  for  respondent  Ingram :  Roger son^  &  Ford* 
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[IN  THE  EXOHEQUEB  CHAMBEB.]  1S75 

FA.  7. 
LISHB£AN  AND  Akothkb  v.  THE  NORTHERN  MARITIME  INSURANCE  

COMPANY. 

Imuranee  on  Freight — Warranty  cu  to  Amount  of  Inntrar^ce  on  ffuU -^Conceal-' 
ment — Nan-<ommunication  of  amaierial  Fact  coming  to  the  Knowledge  of  the 
Aeaured  after  Acceptance  of  RUk  hut  "before  iseuing  the  Policy, 

A  proposal  for  insnranoe  on  freight  was  made  and  accepted  on  the  11th  of 
Match.  On  the  16th,  the  ship  was  lost.  On  the  17th,  the  assured,  with  know- 
ledge of  the  loss,  but  without  communicatiDg  it  to  the  insurers,  demanded  a 
stamped  policy.  The  insurers  then,  for  the  first  time,  required  to  be  informed  as 
to  the  amount  of  the  insurance  upon  the  hull,  and  inserted  in  the  policy  (which 
the  assured  accepted),  the  following  warranty,  "  Hull  warranted  not  insured  for 
more  than  2700^.  after  the  20fch  March."  The  vessel  was  then  insured  for  an 
additional  5002.  in  an  insurance  club,  by  the  rules  of  which  all  ships  belonging 
to  members  were  insured  from  the  20th  of  March  in  one  year  to  the  20th  of 
March  in  the  folbwing  year,  ''and  so  on  from  year  to  year  unless  ten  days'  notice 
to  the  contrary  be  given  ;**  and  in  the  absence  of  notice  the  managers  of  the 
dub  were  to  renew  each  policy  on  its  expiration : — 

Helii^  affirming  the  decision  of  the  Court  below,  that,  notwithstandiog  those 
rules,  the  club  policy  was  not  a  continuing  policy  beyond  the  20th  of  March 
of  the  current  year ;  and  that  the  ship  having  been  lost  before  that  date,  no  new 
effective  policy  could  have  been  made,  and,  consequently,  the  warranty  was  com- 
plied with. 

Bdd^  also,  that  the  risk  having  been  accepted  by  the  insurers  on  the  11th  of 
March,  the  addition  on  the  17th  of  a  term  for  their  benefit,  and  not  afiecting  the 
tisk,  did  not  prevent  the  policy  from  being  one  drawn  up  in  respect  of  the  risk 
accepted  on  the  11th,  and,  therefore,  upon  the  authority  of  Cory  v.  Patton  (Law 
Bep.  7  Q.  B.  304),  the  concealment  of  the  loss  was  not  a  concealment  of  a  material 
fact  so  as  to  avoid  the  policy. 

Appeal  £rom  the  decision  of  the  Court  of  Common  Fleasi 
discharging  a  role  to  enter  a  verdict  for  the  defendants.  , 

The  facts  of  the  case  are  folly  set  out  in  the  report  below.  (1) 

HerscheU,  Q.0,  (with  him  0.  Orompton),  for  the  defendants.  This 
case  is  distinguishable  from  Cory  v.  PaUan.  (2)  Admitting  that 
the  law  is,  that  where  there  has  been  a  previous  agreement  for  an 
insurance,  followed  by  a  policy  pursuing  the  terms  of  such  agree- 
ment|  the  obligation  to  disclose  material  facts  only  extends  to  the 
time  of  such  previous  agreement,  here  the  terms  of  the  policy  did 

(1)  Law  Rep.  8  0.  P.  216.  ^  (2)  Law  Rep.  7  Q.  B.  304. 
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1875       not  correspond  ^ith  those  of  the  previous  agreement.     There 
~  LiBmiiAir     never  was  a  previous  agreement  for  the  insurance  ultimately 
NoBTHMiN    ®ff®^*®^  '^y  *^®  policy.    The  principle  is  that  where  there  is  a 
MAMTiifB    complete  agreement  binding  iu  honour^  and  all  that  remains  to  be 
'  done  is  to  issue  a  stamped  policy  embodying  such  agreement, 
the  policy  is  to  be  coosidered  as  if  executed  at  the  date  of  the 
previous  agreement     That  principle  cannot  be  applied  here. 
The  plea  that  at  the  time  of  making  the  policy  there  was  a  con- 
cealment of  a  material  fact  is  proved.     It  is  admitted  that  if  the 
alteration  made  the  contract  more  burdensome  to  theunderwritery 
and  the  concealment  was  of  a  fact  material  to  the  question 
whether  the  alteration  should  take  place,  there  would  be  a  con- 
cealment vitiating  the  policy.    There  is  no  authority  for  the  pro- 
position that  you  can  split  up  the  altered  contract  into  different 
parts,  and  make  the  duty  to  disclose  end  at  different  periods  with 
regard  to  different  stipulations  forming  part  of  it. 

It  is  contended,  secondly,  that  the  warranty  was  not  complied 
with.  Insurance  for  the  purposes  of  the  warranty  includes  a  case 
where  there  was  an  agreement  to  insure  as  well  as  where  there  was 
a  complete  insurance. 

Sir  John  EolkeVy  8.0.  (with  him  O.  Bruoe),  for  the  plaintiffsi 
was  not  called  upon. 

Bbamwell,  B.  I  am  of  opinion  that  the  judgment  below 
should  be  af^med.  With  regard  to  the  question  as  to  the  war^* 
ranty,  it  appears  to  me  clear  that  there  was  no  insurance  contrary 
to  the  terms  of*  it  after  the  20th  of  March.  Putting  aside  the 
diflculty  under  the  Stamp  Act,  and  assuming  that  the  defendant 
could  rely  on  a  contract  not  enforceable  at  law,  there  was  at  the 
utmost  only  a  right  to  an  insurance  optional  on  the  part  of  the 
plaintiff,  and,  it  would  appear,  to  some  extent  on  the  part  of  the 
managers  of  the  club.  The  vessel  was  lost  on  the  17th  of  March, 
and  it  is  impossible  to  suppose  there  could  be  any  insurance  then 
to  commence  at  a  future  date,  that  is  to  say,  after  the  20th  of 
March.  With  regard  to  the  remaining  question,  it  is  admitted  on 
the  authorities  that,  where  there  is  a  complete  agreement  for  an 
insurance  contained  in  what  is  known  as  a  slip,  but  which  would 
not  itself  be  available  for  want  of  a  stamp,  and  afterwards  a 
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policy  is  executed  in  conformity  with  it,  if  everything  material  is       1875 
eommnnicated  up  to  the  time  of  the  giving  the  slip,  but  something     Jjibbmajx 
material  arising  between  that  time  and  the  time  of  executing  the    nqbthkbh 
policy  is  not  communicated,  there  is  no  concealment  so  as  to    MABmifB 
Yitiate  the  pobcy.    What  the  defendant  here  seeks  to  say^  put 
plainly,  is  this :  If  the  underwriter,  when  called  upon  to  execute 
the  policy  in  pursuance  of  the  contract,  asks  for  some  additional 
term  to  which  he  is  not  entitled,  and  the  assured  consents  because 
he  thinks  the  matter  indifferent,  or  it  is  one  which  he  may  be 
disposed  to  concede  in  favour  of  the  underwriter,  then,  by  some 
strange  process,  in  consequence  of  his  so  consenting,  the  under- 
writer is  entitled  to  have  a  communication  made  to  him  to  which 
otherwise  he  would  not  have  a  right.    This  contention  is  plainly 
opposed  to  good  sense. 

The  principle  to  be  derived  from  the  authorities  is,  that  the  time 
between  the  slip  and  the  policy  is  not  to  be  counted,  and  the 
latter  relates  back  to  the  former.  The  defendants'  contention  is 
ihat  here  the  insurance  must  be  considered  as  made,  not  at  the 
time  when  the  agreement  for  it  was  first  come  to,  but  at  the  time 
when  the  arrangement  for  the  additional  term  was  made.  It 
seems  to  me  that  this  is  not  so,  and  that  the  principle  established 
by  the  authorities  applies  to  this  case.  The  insurance  must  relate 
back  to  the  time  of  the  real  agreement :  although  modified,  it  is 
in  truth  only  the  result  of  such  agreement.  The  case  would  be 
different  if  the  parties,  after  making  the  original  agreement,  were 
dissatisfied  with  the  terms  of  it,  and  altered  it  in  drawing  up  the 
final  terms  of  the  insurance,  so  as  substantially  to  alter  the  nature 
of  the  bargain  as  affecting  both  sides.  In  that  case  it  might  well 
be  that  the  obligation  to  communicate  material  facts  would  con- 
tinue until  the  time  of  the  execution  of  the  policy,  at  any  rate 
with  respect  to  all  matters  material  to  the  alteration  of  the  terms. 
There  is  no  such  a  state  of  things  here.  The  stipulation  intro- 
duced was  merely  one  for  the  benefit  of  the  underwriter,  to  which 
he  was  not  entitled,  and  the  concealment  was  not  material  with 
regard  to  it  If  we  are  to  look  at  the  substance  of  the  thing,  the 
principle  of  Cory  v.  Potion  (1)  and  Icmides  v.  Paeifie  Insurance 
Co.  (2)  is  clearly  applicable  to  this  case.    The  rule  as  thus  laid 

(1)  Law  Bep.  7  Q.  B.  301  (2)  Law  Bep.  G  Q.  B.  674 ;  Law  Bep.  7  Q.  B.  517. 
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1875        down  is  this :  The  obligation  that  the  law  attaches  to  the  rela- 
LigHKAK     ^^on  of  insurer  and  insured,  viz.  that  up  to  the  time  of  the  insu- 
NoRTHERN    '^^^  material  facts  must  be  communicated,  must  be  taken  with 
MABmuE    this  qualification,  that  when  there  is  a  previous  agreement  out  of 
'  which  the  policy  of  insurance  substantially  arises,  by  mercantile 
usage  the  obligation  attaches  up  to  the  time  of  making  such  agree- 
ment only,  and  not  up  to  the  time  of  making  the  policy. 

Blaokbubn,  J.  I  am  of  the  same  opinion.  The  first  question 
is,  whether  there  was  a  breach  of  the  warranty.  It  is  not  neces- 
sary to  decide  what  the  effect  would  have  been  if  a  new  policy  had 
been  issued  by  the  club.  No  such  policy  ever  was  issued ;  and 
the  ship  being  lost,  and  known  to  be  lost,  no  such  policy  ever 
could  be  issued.  It  is  clear  the  warranty  was  complied  with. 
The  second  question  is  as  to  the  concealment.  The  rule  has 
been  long  established  that  a  concealment  of  material  facts  known 
to  the  assured  before  effecting  the  insurance  will  ayoid  the 
policy,  the  principle  being  that  with  regard  to  insurance  the 
utmost  good  faith  must  be  observed.  Suppose  the  policy  were 
actually  executed,  and  the  parties  agreed  to  add  a  memoran- 
dum afterwards,  altering  the  terms:  if  the  alteration  were 
such  as  to  make  the  contract  more  burdensome  to  the  under- 
writers, and  a  fact  known  at  that  time  to  the  assured  were  con- 
cealed which  was  material  to  the  alteration,  I  should  say  the 
policy  would  be  vitiated.  But  if  the  fact  were  quite  immaterial 
to  the  alteration,  and  only  material  to  the  underwriter  as  being  a 
fact  which  shewed  that  he  had  made  a  bad  bargain  originally,  and 
such  asnnight  tempt  him,  if  it  were  possible,  to  get  out  of  it,  I 
should  say  there  would  be  no  obligation  to  disclose  it.  In  the 
case  of  a  stamped  policy  actually  executed,  the  underwriter  would 
have  no  temptation  to  get  out  of  the  bargain,  because  in  that  case 
he  would  have  no  opportunity.  But  the  stamp  laws  put  it  in  his 
power,  in  the  case  of  a  slip,  to  get  out  of  the  engagement  which  in 
honour  he  ought  to  fulfil.  It  was  decided  in  Cory  v.  Patten  (1) 
that  the  obligation  to  disclose  material  facts  does  not  in  such  a 
case  extend  to  making  it  necessary  to  disclose  f&cts  after  the 
underwriter  is  once  bound  in  honour,  and  so  to  tempt  him  to 

(I)  Law  Bep.  7  Q.  B.  304. 
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break  his  engagement.    That  decision  has  been  since  adhered  to        1875 
in  other  cases.    Now  this  case  is,  according  to  the  principle  of     libhmak 
Coryy.  Paitan  (1),  exactly  the  same  as  if,  on  the  11th  of  March,  a   j^^^^^ 
stamped  policy  had  been  executed,  and  then  a  memorandum  con-    Mabitdib 
taining  the  alteration  afterwards  added.    It  seems  to  me,  there- 
fore, that  my  Brother  Brett  was  right  when  he  left  it  to  the  jury 
to  say,  -whether  the  fact  that  the  ship  was  lost  was  material,  in 
relation  to  the  proposed  alteration  of  the  policy  from  the  terms  of 
the  previous  agreement.    If  the  premium  had  been  reduced  in 
consideration  of  the  warranty,  then  the  loss  of  the  ship  might  have 
become  a  material  fact  to  be  known  by  the  underwriter  before 
consenting  to  such  an  alteration.    Here  the  fact  was  quite  im- 
material to  the  alteration,  and  the  jury  so  found. 

Mellor,  J.  The  only  question  is,  whether  this  case  can  be  dis- 
tinguished from  Cory  v.  Patton,  (1)  Mr.  Herschell  endeavoured 
very  ingeniously  to  distinguish  it,  but  in  my  opinion  there  is  no 
substantial  distinction. 

Clbasbt,  B.  I  am  of  the  same  opinion.  Any  di£5culty  that 
there  might  otherwise  be  in  the  case  appears  to  me  to  be  entirely 
removed  by  the  finding  of  the  jury,  that  the  fact  of  the  ship's  loss 
was  not  material  to  be  communicated  to  the  underwriter  on 
the  17th  of  March.  Unless  we  could  see  that  there  was  no 
reasonable  evidence  to  support  that  verdict,  we  ought  not  to  set  it 
aside.  I  cannot  say  that  there  was  not  6u£Scient  evidence  to 
support  it.  .     . 

Pollock  and  Amphlett,  BB.,  concurred. 

Judffment  affirmed. 

Attorneys  for  plaintiffs :  Mercer  4&  Mercer ^  far  Oliver  &  BottreU. 
Attorneys  for  defendants :  WiUtamson,  HiU^  &  Co.^  for  B.  P.  & 
K  PhSipson. 

(1)  Law  Rep.  7  Q.  B.  304. 
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MORGAN  V.  ALEXANDER. 


Jan*  22.      Oral  ExamifuUion  of  Witness  before  a  Master — ComTnon  Law  Procedure  Act, 
1864  (17  &  18  Vict  c.  125),  s.  46—"  Hearing  of  any  Motion." 

The  46th  section  of  the  Common  Law  Procedure  Act,  1854,  enacts  that  "  upon 
the  hearing  of  any  motion  or  summons/'  it  shall  be  lawful  for  the  Court  or  a  judge 
at  their  or  his  discretion  from  time  to  time  to  order  the  production  of  documents 
or  the  oral  examination  of  witnesses,  before  such  Court  or  judge  or  before  a 
master : — 

Edd  (by  Lord  Coleridge^  C. J.,  Keating  and  Denman,  JJ. ;  Grove,  J.,  doubting), 
that  the  terms  "  hearing  of  any  motion "  included  the  application  for  a  rule 
nisi,  and,  consequently,  that  an  order  for  the  examination  of  witnesses  might 
be  made  upon  a  motion  for  an  attachment  against  a  defendant  for  not  answering 
interrogatories. 

Thomas  v.  Stutterheim  (5  W.  R.  6)  distinguished. 

This  was  an  action  upon  a  policy  of  marine  insurance. 

The  policy  was  effected  through  a  firm  of  brokers  professing  to 
act  for  the  defendant^  and  purported  to  be  underwritten  by  *^  Charles 
Alexander  per  J.  Bigg."  Interrogatories  were  administered  to  the 
defendant  through  the  attorneys  who  appeared  for  him,  and  further 
time  was  obtained  for  answering,  but  they  had  neyer  been  an- 
swered. Inquiries  had  been  made  for  the  defendant  by  the 
plaintiff,  but  no  person  of  that  name  could  be  found  notwithstanding 
most  diligent  search.  It  was  discovered,  however,  that  the 
Christian  names  of  one  of  the  brokers  professing  to  act  for  Charles 
Alexander  were  Charles  Alexander.  And  on  inquiries  being  made 
of  his  partner  as  to  the  defendant's  address  by  the  plaintiff,  no 
satisfiEUitory  answer  could  be  obtained. 

C.  8.  0.  Bowen  moved  for  a  rule  nisi  for  an  attachment  against 
the  defendant,  and  also  applied  for  an  order  absolute  to  examine 
the  broker  and  his  partner  before  the  master,  under  the  46th 
section  of  the  Common  Law  Procedure  Act,  1854.  He  cited 
Thomas  v.  Stutterheim  (1) ;  Asheroft  v.  Foulkea  (2) ;  and  Ooston  v. 
Blackburn.  (3) 

(1)  6  W.  R.  6.  (2)  18  C.  B.  261 ;  25  L.  J.  (CJP.)  202. 

(3)  Law  Rep.  8  Q.  B.  54. 
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[Gboye,  J.,  suggested  in  the  coarse  of  the  argament  that  the       1875 
words  "  hearing  of  any  notice  "  in  the  section  did  not  apply  to  the     Mobgan 
ex  parte  application  for  a  rule  nisi.]  AunliiDiB. 

LoBD  CoLEBiDOE,  C.  J.  I  think  that  the  plaintiff  is  entitled  to 
a  rule  nisi  for  an  attachment,  and  to  an  order  for  the  examination 
of  these  two  persons  before  the  master,  in  aid  of  that  rule.  The 
case  of  Coston  v.  Bhcldmrn  (1)  is  directly  in  point  to  shew  that 
where,  under  the  Common  Law  Procedure  Act  an  order  is  made 
for  interrogatories,  the  contempt  is  complete  upon  failure  to 
answer.  And  this  would  be  more  particularly  the  case  where  an 
application  has  been  granted  to  extend  the  time  for  answering. 
The  application  for  the  order  to  examine  the  persons  in  question 
is  made  under  the  46th  section  of  the  Act  The  facts  of  the  case 
are  these :  There  is  good  reason  shewn  for  belieying  that  there  is 
no  person  answering  to  the  name  of  the  alleged  defendant,  and 
that  the  person  using  that  name  is  in  truth  one  of  a  firm  of 
brokers,  two  members  of  which  firm  are  cognizant  of  the  fraud, 
and  able  to  state  what  the  &ct  really  is  as  to  the  existence  of  the 
defendant. 

I  think  the  terms  of  the  section  are  abundantly  sufficient  to 
ooTer  the  present  application.  The  intention  seems  to  haye  been 
that  wheneyer,  during  the  progress  of  any  proceeding  on  motion  or 
at  Chambers,  justice  may  be  aided  by  summarily  ordering  the 
production  of  documents  or  the  examination  of  witnesses,  an 
order  may  be  made  for  that  purpose.  It  is  suggested  that  the 
meaning  is  to  be  limited  to  the  hearing  of  the  argument  against  a 
motion.  The  words  ^'hearing  of  a  motion"  would  certainly  in 
their  natural  sense  apply  to  what  we  haye  just  now  been  doing, 
and  in  that  sense  I  construe  them. 

The  case  of  Thomas  v.  SttUterheim  (2)  was  cited,  which  is  referred 
to  by  Mr.  Day  in  his  book  on  the  Common  Law  Procedure  Act, 
3rd  ed.  p.  245.  The  head-note  of  that  case  does  not  correctly  re- 
present the  decision.  The  Court  there  doubted  whether  they  had 
power  to  make  an  order  absolute  in  the  first  instance  for  the  exa- 

(1)  Law  Rep.  8  Q.  B.  54.  (2)  5  W.  R.  6. 
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1875  mination  of  a  witness  on  the  point  of  death,  the  application  not 
HoRGAM  being  incidental  to  any  motion  or  summons.  Mr.  Day  seems 
correctly  to  give  the  result  of  the  case  when  he  says,  '*  It  would 
seem  that  the  section  is  intended  only  to  provide  eyidence  upon 
otherwise  pending  motions  or  summonses."  This  case  is  not,  there- 
fore, at  all  inconsistent  with  the  construction  we  are  now  putting 
on  the  statute,  and  it  appears  to  me  that  the  construction  is  in 
accordance  both  with  the  natural  meaning  of  the  terms  used  and 
the  reason  of  the  thing. 

Keating,  J.  I  am  of  the  same  opinion.  The  wording  of  the 
46th  section  is  no  doubt  open  to  the  doubt  suggested.  The  case  is 
a  peculiar  one ;  there  is  a  motion  for  a  rule  nisi  for  an  attachment ; 
to  make  that  effective  there  must  if  possible  be  personal  service. 
The  applicant  brings  before  us  the  fact  that  there  has  been  the 
fraudulent  putting  forward  of  a  fictitious  name,  and  that  there  are 
certain  persons  who  there  is  reason  to  believe  are  cognizant  of  the 
fraud,  and  can  say  whether  there  is  such  a  person  as  the  defendant 
or  not  To  assist  the  plaintiff  under  these  circumstances  we  are 
bound  in  furtherance  of  justice,  if  the  words  of  the  section  enable 
us,  to  get  at  the  truth  by  ordering  an  examination  of  these  persons. 
It  appears  to  me  that  without  straining  the  words  of  the  section 
they  enable  us  to  make  the  order. 

Grove,  J.  I  agree  that  if  the  words  of  the  46th  section  autho- 
rize our  granting  this  application,  we  ought  to  grant  it  in  this 
case.  I  feel_  bound,  however,  to  say  that  I  entertain  considerable 
doubt,  on  the  wording  of  the  section,  whether  it  means  that  on  a 
mere  ex  parte  application  of  counsel  an  order  may  be  made  for 
the  examination  of  persons,  provided  only  that  some  other  motion 
is  made  at  the  same  time  as  such  application.  The  words  are, 
<<  on  the  hearing  of  any  motion  or  summons.*'  It  could  hardly  be 
contended  that  this  would  include  the  mere  granting  of  a  sum- 
mons. It  must  in  that  case  mean  the  hearing  of  argument  upon 
shewing  cause  against  the  application.  Can  the  meaning  then  be 
different  with  regard  to  a  motion  ?  Assuming  it  to  be  clear  that 
upon  the  true  construction  of  the  words  an  application  could  not 


VOL.  X.]  HILAET  TEEM,  XXXVm  VIOT.  187 

be  made  alone  for  an  order  absolute  in  the  first  instance  for  the        1875 
examination  of  witnesses,  then  can  it  make  any  difference  that     moboav 
snch  application  is  conpled  with  a  motion  for  an  attachment,  on  alkzIiidxb 
the  ground  that  that  constitutes  the  hearing  of  a  motion  ?    It 
appears  to  me  that  this   involves   a   great    straining    of  the 
words.    The  case  of  Thomas  r.  Stutterheim  (1)  is  very  shortly 
reported,  but  as  I  read  the  report,  it  appears  to  me  that  the 
doubt  there  expressed  is   the  same  as  that   which  occurs  to 
me.    I  find  it  difiScult  to  call  this  application  a  pending  motion 
or  summons. 

I  am  not  prepared  absolutely  to  dissent  from  the  judgment  of 
the  rest  of  the  Court,  but  I  am  not  convinced  that  their  construc- 
tion is  the  correct  one. 

^  Dehman,  J.  In  the  course  of  the  motion  I  entertained  some 
little  doubt,  but  I  cannot  on  a  careful  consideration  of  the  terms 
of  the  section  say  that  I  now  think  the  matter  doubtful.  The 
46th  section  gives  power  to  the  Court  to  make  the  order  for  viv& 
voce  examination  on  *'  the  hearing  of  any  motion  or  summons," 
and  (at  the  conclusion  of  the  section)  **  upon  hearing  such  evidence, 
or  reading  the  report  of  such  master,  to  make  such  rule  or  order 
as  may  be  just."  It  appears  to  me  that  the  present  application 
is  within  the  natural  meaning  of  the  words  ''  the  hearing  of  a 
motion."  The  words  **  motion  or  summons "  must  be  read  red- 
dendo singula  singulis  with  the  words  that  follow ;  that  is  to  say, 
in  the  case  of  a  motion  the  Court  may  make  the  order,  or  in  that 
of  a  summons,  the  judge.  The  term  **  hearing  of  a  motion  "  is  not, 
as  it  seems  to  me,  confined  either  to  the  motion  for  a  rule  nisi  or 
the  hearing  of  the  argument  upon  shewing  cause,  but  will  include 
both.  In  either  case,  the  Court  would  be  engaged  in  ^'  hearing  a 
motion,"  inasmuch  as  the  counsel  in  support  of  the  rule  sometimes 
actually,  and  always  virtually,  moves  to  make  the  rule  absolute 
before  the  coimsel  on  the  other  side  shews  cause.  I  think  this 
view  is  materially  strengthened  by  the  concluding  words  of  the 
section  to  which  I  have  referred.  Here,  for  instance,  the  Court 
might»  upon  hearing  the  report  of  the  master,  after  the  examina- 

(1)  5  W.  B.  6. 
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1875  tion  has  taken  place,  be  materially  influenced  by  that  report  as  to 
MoROAK  the  course  it  would  adopt  upon  the  farther  argument  of  the  rule. 
It  is.  clear  that  in  this  case  the  Court  ought  to  have  before  it  the 
materials  which  this  examination  may  supply  when  the  rule 
comes  on  for  argument.  It  oes  not  appear  to  me  that  the 
case  of  Thomas  v.  StuiterTieim  (1)  is  really  any  authority  against 
the  view  we  are  now  taking.  The  true  statement  of  the  effect 
of  that  case  is  that  given  by  Mr.  Day.  All  I  gather  from  the 
decision  is  that  it  will  not  be  enough  that  there  should  merely 
be  a  motion  for  the  very  thing  that  is  required  under  the  46th 
section,  e.g.,  to  examine  witnesses  in  the  first  instance.  There 
must  be  some  other  substantive  motion  to  which  the  application 
is  incidental.  Here  there  is  a  motion  to  attach  for  contempt,  and 
ample  ground  for  requiring  this  examination  with  reference  to 
that  motion,  in  order  to  see  whether  there  has  been  a  contempt 
or  not,  and  who  is  the  party  guilty  of  it.  For  these  reasons  I  am 
of  opinion  that  the  rule  nisi  should  be  granted  for  the  attach- 
ment, and  an  order  for  the  examination  of  these  persons  in  aid 
of  it. 

LoBD  Coleridge,  C.  J.    The  order  will  be  that  the  witnesses  be 
examined  forthwith. 

Btfie  aceardififfly. 
Attorneys  for  plaintiffs :  MeredUh,  Bcheris  &  Mills. 

(1)  5  W.  IL  6. 
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BRADSHAW  and  WIF£  v.  THE  LANCASHIRE  AND  YORKSHIRE  1875 

RAILWAY  COMPANY,  Jan.  22. 

Executors  and  Adminutraiars — Oontraet — Action  by  Executor — Breach  of 
ContraU  causing  Tettator*a  Death — Damage  to  personal  Estate. 

Where  a  passenger  on  a  railway  was  injared  by  an  accident,  and  after  an 
interval  died  in  consequence  :— 

Hdd^  that  his  execntrix  might  recover  in  an  action  for  breach  of  contract 
against  the  railway  company  the  damage  to  his  personal  estate  arising  in  his 
lifetime  from  medical  expenses  and  loss  occasioned  by  his  inability  to  attend  to 
bosiness. 

Declaration  in  substance  stated  tliat  the  testator,  of  whom 
the  female  plaintiff  was  executrix,  in  his  lifetime  carried  on  busi- 
ness as  a  boot  and  shoe  manufacturer,  and  that,  in  consideration 
that  the  testator  would  become  a  passenger  to  be  carried  by  the 
defendants  upon  their  railway  on  a  certain  journey  for  reward  to 
the  defendants  in  that  behalf,  the  defendants  promised  the  said 
testator  to  take  due  care  in  carrying  him  whilst  he  was  such  pas- 
senger. ATerments,  that  he  became  such  passenger  and  of  per- 
formance of  conditions  precedent.  Breach,  that  the  defendants 
did  not  take  due  care  in  carrying  the  testator  whilst  such  pas- 
senger on  such  journey^  whereby  he  was  injured,  and  incurred 
expense  in  medical  attendance  and  otherwise  in  relation  to  his 
injuries,  and  was  prevented  from  attending  to  his  business,  and 
from  personally  conducting  the  same  and  from  realising  profits 
therein,  and  great  loss  and  damage  was  occasioned  to  the  personal 
estate  of  the  testator. 

Fleas :  1,  denial  of  the  promise ;  2  and  3,  denying  the  aver- 
ment that  the  testator  carried  on  business  as  alleged  and  the  alle- 
gation of  damage  to  the  personal  estate  of  the  testator ;  4,  denial 
of  breaches ;  5,  demurrer. 

Issaes  and  joinder  in  demurrer. 

At  the  trial,  before  Denman,  J.,  at  the  last  Manchester  spring 
assizes,  the  facts  were  as  follows : — ^The  female  plaintiff  was  the 
executrix  of  the  testator,  and  he,  while  travelling  on  the  defend- 
auts*  railway,  had  been  injured  by  a  railway  accident  He  ulti- 
mately died  from  the  injories  received,  and  it  was  not  disputed 
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1875       that  he  had  incurred  expenses  for  medical  attendance  amounting 

Bradshaw    ^  ^^»  ^^d  that  the  loss  occasioned  to  his  estate  in  respect  of  his 

LanoIbhibb  ^^S  ^M^fttle  to  attend  to  business  previous  to  his  death  was  16QL 

^^  It  was  contended,  however,  on  the  part  of  the  defendants,  that 

Bailwat  Go.  the  maxim  actio  personalis  montur  cum  person&  appued,  and  that 

the  action  was  not  maintainable ;  and,  secondly,  that  the  damages 

for  loss  of  business  were  too  remote.    The  verdict  was  entered  for 

the  plaintiffi  for  20021,  leave  being  reserved  to  the  defendants  to 

enter  a  verdict  for  themselves  or  to  reduce  the  damages  on  the 

above  grounds.    It  was  agreed  that  the  demurrer  should  abide 

the  event  of  the  argument  on  the  rule. 

A  rule  nisi  had  been  obtained  accordingly,  against  which 

Sir  J*.  EbUceTy  S.G.,  and  22.  O.  WiHiams,  Q.(7.,  shewed  cause. 
This  is  an  action  of  contract,  and  a  right  of  action  survives 
to  the  personal  representative  in  respect  of  loss  arising  from 
the  breach  of  contract  in  the  testator's  lifetime.  The  ground 
of  the  action  is  not  the  death  of  the  testator.  He  could  clearly 
have  sued  for  the  cause  of  action  declared  on  in  his  lifetime,  and 
the  contention  on  the  defendants'  side  must  be  that  his  happening 
to  die  subsequently  destroys  that  cause  of  action.  There  is  no 
principle  upon  which  it  should  have  that  effect.  The  death 'of  the 
testator  destroys  that  portion  of  the  action  which  is  personal  in 
its  nature,  viz.  the  right  to  recover  for  the  personal  injuries ;  but 
it  leaves  intact  the  cause  of  action  for  damage  to  the  personal 
estate.  The  decision  in  Potter  v.  Metropolitan  District  Btf.  Co.  (1), 
which  was  affirmed  by  the  Exchequer  Chamber,  is  an  authority 
for  the  plaintiffs,  as  far  as  it  goes,  as  shewing  that  the  action  is  in 
contract :  Alton  v.  Midland  By,  Co.  (2)  The  damages  for  loss  of 
business  are  clearly  not  too  remote.  Such  damage  always  forms 
an  element  in  the  assessment  of  the  damages  in  such  cases.  [They 
cited  Kniffhta  v.  Quarles  (3) ;  Charnberlain  v.  WiUiafnson.  (4)] 

HerscheU,  Q,0.,  and  J*.  Edwards,  Q.C,  supported  the  rule.  It  is 
contended  that  in  cases  of  actions  by  the  personal  representatives 
of  persons  injured  through  the  negh'gence  of  others,  and  whose 
injuries  have  resulted  in  death,  the  only  right  of  action  is  that 

(1)  30  L.  T.  (N.S.)  765.  (3)  2  B.  &  B.  102. 

(2)  19  C.  B.  (N.S.)  213;  34  L.  J.  (C.P.)  292.  (4)  2  M.  &  S.  408. 
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giyen  hj  Lord  Campbell's  Act,  9  &  10  Yiot  c.  93,  s.  1.    At  common       1875 

law  the  action  for  personal  injuries  dies  with  the  person.    The  b&asxbj^ 

damages  in  respect  of  expenses,  &c.,  are  in  such  a  case  merely  t     ** 
subsidiary  to  the  personal  injuries,  the  right  of  action  for  which  is        Ain> 

VORKSHIRK 

gone,  and  must  go  with  such  right  of  action.  Otherwise  it  must  Bau^wat  Co. 
be  maintained  that  there  are  originally  two  causes  of  action,  one 
in  respect  of  personal  injuries,  the  other  in  respect  of  loss  to  the 
personal  estate.  There  is  no  instance  of  this  cause  of  action 
having  been  maintained  heretofore,  and  yet  in  most  of  the  cases 
when  a  railway  accident  has  caused  death  there  must  have  been 
some  loss  to  the  personal  estate  in  the  injured  person's  lifetime : 
Potter  v.  Metropolitan  District  By.  Co.  (1)  is  distinguishable.  The 
principle  of  that  case  has  no  application  whatever  to  the  present. 
There  the  wife  having  sustained  personal  injuries,  the  husband's 
estate  was  injured,  and  the  husband  having  died,  it  was  held  that 
the  wife,  as  his  personal  representative,  could  recover  in  respect  of 
the  loss  to  his  personal  estate.  No  such  point  as  that  taken  here 
could  have  arisen  in  that  case,  for  the  person  whose  estate  was 
injured  did  not  die  in  consequence  of  the  railway  accident  there. 
Secondly,  the  loss  to  the  estate  is  not  recoverable  in  an  action  of 
contract.  The  principle  of  Eadley  Y.Baxendale  (2)  applies.  The 
damages  are  not  the  natural  and  direct  consequence  of  the  breach 
of  contract,  and  the  defendants  had  no  notice  that  such  damage 
would  be  occasioned. 

Gbove,  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
Tlie  action  is  brought  by  the  executrix  of  a  person  whose  death 
was  caused  by  a  railway  accident,  in  respect  of  damages  occasioned 
to  the  testator's  estate.  It  is  to  be  taken  that  the  estate  was 
damaged,  not  consequentially  upon  the  testator's  death,  but  by  his 
inability  to  attend  to  his  business  in  his  lifetime,  the  direct  and 
natural  result  of  the  injury  he  suffered.  It  is  no  doubt  singular 
that  up  to  the  case  of  Potter  v.  Metropolitan  District  By.  Co.  (1), 
no  action  of  this  kind  appears  to  have  ever  been  brought,  a  circum- 
stance which  has  been  sometimes  relied  on  as  an  argument  against 
sanctioning  a  new  form  of  action.  It  may,  however,  be  that  this 
is  accounted  for  by  the  comparative  infrequency  of  accidents  of 

(1)  80  L.  T.  (N.S.)  766.  (2)  9  Ex.  841 ;  28  L.  J.  (Ex.)  179. 
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18T5        this  sort  in  former  times,  and  the  fact  that  until  Lord  Campbeirs 
Bbaoshaw    ^^^  ^^^  ^S^^  ^  damages  for  the  personal  injury,  as  compared 
r^  *-         with  which  the  damages  to  the  estate  wonld  generally  be  a  small 
AND       matter,  was  lost  by  the  death  of  the  party  injured.    The  same  ar- 
Bailvay  Co.  gument  might  have  been  applied  to  the  action  in  Potter  v.  Metro- 
politan District  By.  Co.  (1),  up  to  the  decision  of  which  case  no 
action  of  the  kind  had  ever  been  heard  of,  so  far  as  I  know,  if 
we  except  the  case  put  by  way  of  illustration  by  Bichardson,  J.,  in 
Knights  v.  Qwirhs.  (2) 

The  Court  of  Exchequer  Ohamber,  nevertheless,  held  in  that 
case  that  the  action  would  lie,  and  by  their  decision  we  are 
bound,  unless  the  present  case  is  so  far  distinguishable  as  to 
render  the  same  principle  inapplicable.  I  am  of  opinion  that  it  is 
not,  and  there  is  a  sufiScient  ground  of  action  here.  The  ground 
of  action  in  both  cases  is  that  there  has  been  a  breach  of  a  con- 
tract made  with  the  testator  during  his  lifetime,  whereby  in  his 
lifetime  his  estate  was  injured  by  his  haviug  to  pay  medical  and 
other  expenses,  and  injury  to  his  business,  the  direct  and  imme* 
diate  consequence  of  the  accident. 

Does  the  fact  that,  in  this  case,  besides  the  injury  to  the  estate) 
the  testator's  death  has  likewise  resulted  from  the  breach  of  con* 
tract,  make  any  difference,  or  does  the  fact,  that  provision  has 
been  made  in  such  cases  for  compensation  in  respect  of  the  death 
to  certain  relatives  by  Lord  Campbell's  Act,  take  away  any  right 
of  action  that  the  executrix  would  have  had  but  for  that  Act  ?  It 
does  not  seem  to  me  that  the  Act  has  that  effect,  either  expressly  or 
by  necessary  implication.  The  intention  of  the  Act  was  to  give 
the  personal  representative  a  right  to  recover  compensation  as  a 
trustee  for  children  or  other  relatives  left  in  a  worse  pecuniary 
position  by  reason  of  the  injured  person's  death,  not  to  affect  any 
existing  right  belonging  to  the  personal  estate  in  general.  There 
is  no  reason  why  the  statute  should  interfere  with  any  right  of 
action  an  executor  would  have  had  at  common  law.  In  the  case  of 
such  right  of  action  he  sues  as  legal  owner  of  the  general  personal 
estate  which  has  descended  to  him  in  course  of  law ;  under  the 
Act  he  sues  as  trustee  in  respect  of  a  different  right  altogether  on 
behalf  of  particular  persons  designated  in  the  Act.  Another 
(1)  30  L.  T.  (N.S.)  765.  (2)  2  B.  &  B.  102. 
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argument  for  tlie  defendants  was^  that  inasmuch  as  the  remedy  for       1^5 
the  personal  injury  died  with  the  person,  the  damages  to  the    Bbaoshaw 
estate,  being  consequential  on  the  personal  injury,  died  also.  I  do  LANOiLBHiBB 
not  at  all  see  that  that  follows  as  a  necessary  or  logical  conse*   ^  ^^'^ 
quence.     The  two  sorts  of  damage  are  separable:   the  one  is  BAiLWATCa 
pecuniary  loss  to  the  estate  immediately  and  naturally  arising 
out  of  the  accident ;  the  other  is  personal  to  the  party  injured, 
and  as  such  dies  with  the  person.    I  do  not  see  that  there  is 
any  yalid  distinction  between  this  case  and  that  of  PoUer  y. 
Mdrapditan  DisMel  By.  Co.  (1),  or  why  the  damage  to  the 
estate,  that  would  clearly  be  recoverable  if  the  injured  party 
lived,  should  be  the  less  recoverable  because  of  his  deatL    For 
these  reasons,  I  am  of  opinion  that  the  action  is  maintainable. 
With  regard  to  the  distinction  between    the    two    classes    of 
damages,  it  was  contended  that  the  damages  in  respect  of  the 
testator's  inability  to  attend  to  business  were  too  remote  within 
the  rule  in  Hadley  t.  Baxendale.  (2)    The  decision  there  was,  that 
the  defendants  in  an  action  of  contract  are  only  to  be  liable  to  the 
natural  consequences  flowing  dif  ectly  from  their  breach  of  contract, 
or  which  may  be  taken  to  have  been  contemplated  by  the  parties. 
It  would  be  impossible  to  carry  on  the  affairs  of  life  if  a  contracting 
party  were  liable  in  respect  of  extraordinary  and  unknown  sources 
of  damage,  a  liability  for  which  the  consideration  given  might  be 
wholly  inadequate.    This  doctrine  might  be  applied  more  plaus- 
ibly if  it  were  sought  to  recover  consequential  damages  to  the 
estate  arising  from  the  death,  but  what  is  here  sought  to  be 
recovered  is  the  immediate  injury  to  the  estate  caused  in  the  tes- 
tator's lifetime  by  his  incapacity  to  attend  to  business,  the  direct 
result  of  the  accident.    Such  damages  may  well  be  considered  as 
being  within  the  contemplation  of  the  defendants  when  they  en- 
tered into  the  contract     I  therefore  think  that  both  sorts  of 
damages  are  recoverable,  and  that  this  rule  must  be  discharged. 

Denman,  J.  I  am  of  the  same  opinion.  Whatever  may  be  the 
osnal  form  of  action  in  such  cases,  it  is  quite  clear  that  the  decla- 
lation  in  this  case  was  framed  in  contract.  The  damage  alleged 
was  damage  to  the  estate  of  the  testator,  and  at  the  trial  two  j 

(1)  30  L.  T.  (N.S.)  765.  (2)  9  Ek.  341 ;  23  L.  J.  (Ex.)  179.  J 
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1875        heads  of  damage  were  shewn :  viz.  1602.,  damage  in  respect  of  the 
Bbadshaw  ~  business,  which  it  was  agreed  had  suffered  to  that  amount,  and 

^-         401.J  medical  and  other  expenses.    I  am  of  opinion  that  the  plain- 
Laboashibe         '  . 

AND        tiffi  are  entitled  to  retain  the  verdict  for  the  full  amount  of  200Z. 

YoRKBHIBE 

Bailwat  Co.  The  first  question  was,  whether  the  action  can  be  maintained  at 
alL  The  action  is  for  a  breach  of  contract  occurring  in  the  life- 
time of  the  testator,  but  which  ultimately  caused  bis  death.  And 
it  was  urged  that  the  case  fell  within  Lord  Campbell's  Act,  that 
the  only  action  that  could  be  brought  was  under  that  Act,  and 
that  these  damages  could  not  be  recovered  as  damages  to  the 
estate.  This  appears,  no  doubt,  to  be  the  first  case  of  similar 
damages  being  sued  for  in  an  action  like  the  present,  but  there 
is  considerable  authority  for  holding  as  we  do. 

In  Williams  on  Executors,  voL  1,  pp.  798,  a  work  in  itself  of 
great  authority,  all  the  cases  on  the  subject  are  commented  upon 
and  the  law  is  stated  entirely  in  accordance  with  the  dictum  of 
Richardson,  J.,  in  Knights  v.  Queries.  (1)  It  is  distinctly  laid 
down  that  an  executor  may  recover  damages  to  the  personal 
estate  arising  out  of  a  contract,  though  an  action  of  tort  might 
have  been  brought  for  the  personal  injury,  resulting  from  the 
same  act  of  the  defendant,  before  the  death  of  the  testator.  The 
case  of  Alton  v.  Midlcmd  By.  Co.  (2)  is  also  referred  to  in  a  note ; 
and  it  is  clear  the  learned  author,  who  was  a  judge  of  this 
Court,  when  that  case  was  decided,  looked  upon  the  dictum  of 
Willes,  J.,  in  that  case  as  a  confirmation  of  the  opinion  of 
Bichardson,  J.,  in  Knights  v.  Qua/rles,  (1).  He  proceeds,  bow- 
ever  to  say  that  the  rule  there  laid  down  must  be  taken  to  be 
limited  by  a  qualification  introduced  by  the  modem  decision  of 
Chamberlain  v.  WUhinson  (3),  viz.  that  an  action  by  the  executor 
for  breach  of  contract  wiU  not  lie  where  the  damage  is  purely  per- 
sonal, and  there  is  no  damage  to  the  estate.  In  that  case  the 
action  was  for  breach  of  promise  of  maniage,  and  the  decision 
turns  distinctly  on  the  ground  that  there  was  no  special  damage 
stated  on  the  record,  and  so  the  executor  ck>uld  not  have  an  action 
because  the  only  damages  recoverable  were  purely  personal. 
Here,  the  damages  are  not  personal  in  their  nature,  but  are 

(1)  2  B.  &  B.  102.  (2)  19  C.  B.  (N.S.)  213 ;  34  L.  J.  (C.P.)  292. 

■   (3)  2  M.  &  S.  408. 
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damages  to  the  estate,  and  the  case  falls  therefore  within  the  rule       1875 

as  laid  down  by  Sir  Edward  Vaughan  Williams,  and  not  the  excep-  Bbadshaw 

tion.  Again,  the  case  of  Potter  v.  Metropolitan  District  By,  Co.  (1),  ij^c^hibe 
though  not  exactly  in  point,  is  to  some  extent  an  authority  in        ^^ 

,  ^  xOBKfiHnt£ 

favour  of  the  Tiew  we  take.  In  one  respect  it  was  a  stronger  case,  Bailii?ay  Ck). 
for  it  was  doubtful  there  whether  the  declaration  was  in  con- 
tract, whereas  it  clearly  is  so  here.  There  the  wife  was  the  person, 
to  whom  the  injury  was  done,  and  she  sued  as  executrix  to  her 
husband  who  had  died,  in  respect  of  the  damage  to  the  personal 
estate.  The  case  was  not,  therefore^  one  of  personal  injury  ulti- 
mately causing  death,  and  consequently  is  not  on  all  fours  with  the 
present.  The  principle,  however,  of  the  decision  is  quite  consist- 
ent with  our  judgment  in  this  case.  The  rule  to  enter  a  nonsuit 
must  for  these  reasons  be  discharged. 

Then,  it  being  admitted  that  if  the  action^lies  the  402^  can  be 
recovered,  the  only  question  that  remains  is,  whether  the  1602.  for 
loss  of  business  can  be  recovered.  It  was  said  that  the  rule  in 
Hadley  y.  BaxendcUe  (2)  prevents  this  amount  being  recovered. 
I  do  not  think  so.  Eyery  plaintiff  is  entitled^  to  recover  the 
damages  that  are  the  natural  consequence  of  a  breach  of  contraot. 
I  apprehend  that  where  the  contract  is  to  carry  a  particular  man, 
A.  B.,  safely,  and  by  reason  of  the  breach  of  such  contract  A.  B. 
is  personally  injured,  any  damage  actually  caused  to  the  estate  of 
A.  B.  by  his  consequent  incapacity  to  attend  to  business  is  a 
natural  consequence  of  the  breach  of  contract,  and  not  too  remote, 
or  one  which  the  defendants  could  say  that  they  did  not  con- 
template. The  case  is  essentially  different  from  that  of  a  contract 
for  the  supply  of  a  chattel  It  was  not  suggested  at  the  trial  that 
the  damage  in  question  had  not  actuall]r  occurred,  or  could  in 
any  way  have  been  mitigated  by  hiring  a  substitute,  or  otherwise. 
It  appears  lo  me,  therefore,  that  the  rule  must  be  discharged  on 
this  point  also. 

JSuJd  discharged. 

Attorneys  for  plaintifiEs :  Johnson  &  WeaiheraHs,  for  Shippey. 
Attorneys  for  defendants :    Clarke,  Woodcock,  db  Eyland,  for 
Qrmdydt  Co. 

(1)  80  L.  T.  (N.SO  765.  (2)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179. 
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1875  DUGDALE  and  Others  v.  LOVERING. 

'^'"*'  ^*      Indemnity^Implied  Contract  of -—Ad  done  by  one  Person  at  another's  Be^uesi 

injurious  to  a  third  Party, 

The  plaintifib  were  in  possession  of  certain  tracks,  which  were  claimed  by  the 
defendant^  and  also  by  the  proprietors  of  the  K.  P.  Colliery.  A  correspondence 
took  place  between  the  plaintiffs  and  the  defendant,  in  which  the  plaintifb  asked 
for  an  indemnity  if  they  should  deliver  np  the  trucks  to  the  defendant.  The 
defendant,  without  giving  any  answer  as  to  the  indemnity,  wrote  requiring  the 
plaintiffs  to  send  the  tracks  back  to  him,  which  they  thereupon  did.  The  K.  P. 
Colliery  proprietors  then  brought  an  action  against  the  plaintifis  for  conversion  of 
the  trucks,  and  their  claim  proving  well  founded,  the  plaintiffs  were  obliged  to 
pay  a  sum  of  money,  in  settlement  of  the  action,  which  they  sought  to  recover 
from  the  defendant  upon  a  contract  of  indemnity  :-— 

Held,  following  the  doctrine  laid  down  in  Beits  v.  Oilhins  (2  Ad.  Ss  E.  57)  and 
Toplis  V.  Orane  (5  Bing.  N.  C.  636),  that  there  was,  under  the  circumstances 
of  the  case,  evidence  of  an  implied  promise  to  indemnify. 

The  principle  upon  which  in  such  cases  a  contract  of  indemnity  is  Implied  ia 
not  confined  to  cases  of  principal  and  agent,  or  employer  and  employed. 

Declaration  in  substance  stated  that  the  plaintiffs  were  in 
possession  of  certain  tracks,  and  while  they  were  in  possession  of 
the  same  they  were  claimed  by  certain  persons  carrying  on 
business  under  the  style  of  the  Kiveton  Park  Colliery  Company, 
and,  thereupon,  in  consideration  that  the  plaintiffs  would  refuse  to 
deliver  the  trucks  to  the  Eiveton  Park  Colliery  Company  and 
would  deliver  them  to  the  defendant,  the  defendant  promised  to 
indemniiy  the  plaintiffs  for  so  doing;  that  the  plaintifib  did  so 
refuse  to  deliver  the  trucks  to  the  Kiveton  Park  Colliery  Company, 
and  did  deliver  them  to  the  defendant,  and  that  the  persons  so 
carrying  on  business  as  the  Kiveton  Park  Colliery  Company  after- 
wards brought  an  action  against  the  plaintiffs  for  refusing  to 
deliver  the  trucks  to  them,  and  the  plaintiffs  were  obliged  to  pay 
a  large  sum  of  money  to  prevent  further  proceedings  in  the  action 
and  for  costs^  and  that  all  conditions,  &c.,  were  performed,  &c,  yet 
the  defendant  did  not  indemnify  the  plaintiffs  in  respect  of  the 
said  sum  of  money. 

2nd  count  for  money  paid. 

Pleas  (inter  alia),  denial  of  the  promise  m^  ueyer  indel)ted«    ' 

Issues  thereon. 


V. 
LOTKUNG. 
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At  the  trial  the  fiEicts  were  as  follows : — ^The  trnoks  in  question  1875 
were  sent  to  a  colliery  of  which  the  plaintiffs  were  owners.  While  ddodalk 
there  they  were  claimed  by  one  Phillips,  and  also  by  persons  car- 
rying on  bnsiness  as  the  Kiveton  Park  Colliery  Company,  who 
claimed  to  have  purchased  them  from  Phillips.  Phillips*  affairs 
subsequently  became  the  subject  of  proceedings  for  liquidation  by 
way  of  arrangement^  and  the  defendant,  who  was  appointed  receiver 
under  the  liquidation,  claimed  the  trucks. 

A  lengthy  correspondence  took  place  between  the  plaintiffs  and 
defendant^  the  latter  demanding  the  trucks,  and  the  former,  on 
several  occasions,  asking  for  an  indemnity  if  they  gave  up  the 
trucks.  The  defendant,  in  answer  to  the  plaintiffs'  last  letter  re- 
questing an  indemnity,  replied,  giving  no  express  answer  as  to 
the  indemnity,  but  ordering  the  trucks  to  be  immediately  iSUed 
with  coal  and  sent  to  him.  The  plaintiffs  then  sent  the  trucks  to 
the  defendant.  The  Kiveton  Park  Colliery  proprietors  thereupon 
brought  an  action  of  trover  against  the  plainti£b  for  conversion  of 
the  trucks ;  and  their  claim  proving  well  founded,  the  plaintiffs 
were  obliged  to  pay  a  sum  of  money  in  settlement  of  the  action, 
which  they  now  sought  to  recover  from  the  defendant.  On  these 
facts  the  verdict  was  entered  for  the  plaintiffs  for  the  amount  they 
had  been  obUged  to  pay,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  on  the  ground  that  there  was  no  evidence 
of  a  promise  to  indemnify.  The  Court  to  draw  inferences  of 
ftct 

A  rule  nisi  had  been  obtained  accordingly,  against  which 

•  Cave  shewed  cause.  It  is  contended  that  where  the  plaintiff 
has,  at  the  request  of  the  defendant,  delivered  up  to  the  defend- 
ant goods  belonging  to  a  third  party,  the  plaintiff  is  entitled  to  an 
indemnity  in  respect  of  an  action  brought  by  such  third  party  for 
the  value  of  the  goods  so  delivered  up.  ^t  is  a  general  principle 
of  law  when  an  act  is  done  by  one  person  at  the  request  of  another, 
which  act  is  not  in  itself  manifestly  tortious  to  the  knowledge  of  the 
person  doing  it»  and  such  act  turns  out  to  be  injurious  to  the 
rights  of  a  third  party,  the  person  doing  it  is  entitled  to  an 
indemnity  from  him  who  requested  that  it  should  be  done.  The 
right  to  an  indemnity  does  not  depend  in  such  a  case  on  any 
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1875        special  relation  beitween  the  parties  snch  as  that  of  principal  and 

Ddqualk  "  agent.    Apart  from  any  such  principle,  there  is  sufficient  ground 

LoYMwo.    ^^^  inferring  a  promise  to  indemnify  in  the  present  case  from  the 

correspondence  between  the  parties.    [He  cited  Bdts  t.  CUbhins  (1) ; 

Toplis  Y.   Orane  (2);    Adamson  y.  Jarvis  (3);    Evmphrys  y. 

FraM.  (4)] 

•71  BrotvTiy  Q.Cf  and  J.  W.  MeHoVy  supported  the  rule.  The 
principle  relied  upon  by  the  plaintifb  only  applies  as  between 
parties  standing  in  the  relation  of  principal  and  agent,  and  em- 
ployer and  employed.  The  right  to  indemnity  in  such  cases  grows 
out  of  the  contract  of  employment.  The  authorities  cited  haYe  no 
application  to  the  case  of  perfectly  independent  parties,  between 
whom  there  is  no  special  relation  arising  out  of  any  contract.  It 
is  unreasonable  in  such  a  case  to  imply  a  promise  to  indemnify 
from  the  mere  fact  that  a  party  claims  goods  to  which  he  conceiYCS 
himself  entitled.  If  in  such  a  case  the  party  claiming  the  goods 
expressly  refuses  to  indemnify,  a  promise  to  indemnify  could  not 
be  implied.  The  utmost  the  authorities  establish  is,  that  if  the 
plaintiff  giYCS  up  the  goods  under  circumstances  which  justify  him 
in  supposing  that  he  is  to  be  indemnified  he  will  be  entitled  to  an 
indemnity.  Here  the  proper  construction  of  the  correspondence 
is  that  the  defendant  expressly  refused  an  indemnity,  or,  at  all 
CYcnts,  that  the  plaintiffs  were  not  entitled  to  assume  that  he 
would  giYC  one.  The  only  authority  cited  which  was  not  a  case  of 
agency  is  Humphriea  y.  Pratt,  (4)  But  there  the  defendant  repre- 
sented to  the  plaintiff,  the  sheriff,  that  the  goods  belonged  to  the 
execution  debtor,  and  so  took  on  himself  the  responsibility  in  case 
they  turned  out  not  to  do  so.  [They  also  cited  Story  on  Agency, 
s.  339.] 

Bbett,  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  Court  is  not  entitled  to  enter  a  nonsuit  if  there  was  reasonable 
CYidence  for  the  jury  of  a  contract  to  indemnify.  It  is  clear 
from  the  correspondence  that  the  plaintiffs  deliYored  these  trucks 
to  the  defendant  upon  the  request  of  the  defendant,  and  it  is  also 
dear  that  they  belonged  in  truth  to  the  EiYeton  Park  Colliery 

(1)  2  Ad,  &  E.  57.  (3)  4  Bing.  66. 

(2)  5  Bing.  N.  C.  636.  (4)  5  Bli.  (N.S.)  154. 
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Company,  who  haye  made  the  plaintiffs  answerable  for  such  de-  1875 
lively.  Under  these  circumstances^  does  there  arise  an  implied  dugdale 
promise  by  the  defendant  to  indemnify  the  plaintiffs  ?  In  Adam-  lovebing. 
son  Y.  Jarvis  (1)  the  declaration  was  in  case,  and  stated  the  facts 
which  had  arisen,  and  they  were  these : — The  plaintiff  was  an 
auctioneer,  and  the  defendant  had  directed  him  as  such  auctioneer 
to  sell  certain  cattle.  The  plaintiff  did  thereapon  sell  them,  and 
it  turned  out  that  they  did  not  belong  to  the  defendant,  but  to 
another  person.  The  owner  haying  made  the  plaintiff  responsible, 
the  plaintiff  sued  the  defendant  in  case  for  an  indemnity.  The 
Cfourt  there  held  that  there  was  eyidence  on  these  facts  from  which 
the  jury  might  say  that  the  plaintiff,  having  acted  on  the  request 
of  the  defendant,  was  entitled  to  assume  that  if  what  he  did 
turned  out  to  be  wrongful  as  against  a  third  party,  he  would  be 
indemnified  by  the  defendant  In  this  case  the  plaintiff  was  the 
defendant's  agent.  In  Bumphrys  y.  Fratt  (2)  the  plaintiff  was 
the  sheriff  to  whom  the  defendant  had  given  a  fi.  fa.  to  execute. 
If  he  had  executed  it  on  cattle  as  belonging  to  the  execution 
debtor  without  more,  he  could  not  have  claimed  indemnity,  but 
the  defendant  pointed  out  to  him  the  particular  cattle  as  being 
the  debtor  s.  The  House  of  Lords  held  that  an  indenmity  might 
be  implied.  In  neither  of  these  cases  is  it  stated  that  the  plain- 
tiff at  the  time  he  committed  the  tortious  act  knew  of  any  claim 
by  a  third  person,  nor  was  any  such  fact  relied  on  in  the 
judgments.  The  implication  is  not  made  to  rest  on  the  fact  of  the 
plaintiff's  being  an  agent,  or  on  notice  of  the  third  party's  claim, 
but  merely  on  the  fact  of  the  plaintiff  having  done  an  act  at 
the  request  of  the  defendant  which  was  not  manifestly  illegal  or 
tortious  to  his  knowledge,  but  which  exposed  him  to  an' action. 
After  those  cases  came  that  of  Betta  v.  Oibbim.  (3)  There  the 
plaintiff  had  delivered  to  the  defendant  at  his  request  certain 
goods  which  belonged  to  a  third  party.  There  again  it  was  held 
that  a  promise  to  indemnify  might  be  implied,  and  this  decision 
was  not  put  on  the  ground  of  agency.  After  the  judgment  in 
BMs  r.  GfMina  (3),  which,  following  the  two  former  cases,  laid 

(1)  4  Bing.  66.  (2)  6  BIL  (N.S.)  164. 

(3)  2  Ad.  &  E.  67. 
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1875  down  the  principle  upon  which  the  implication  of  an  indemnity 
DuGDALi"  arises  in  the  broadest  terms,  there  came  the  case  of  Toplis  v. 
,  ^'  Orane  (1),  in  which  Tindal,  C.J.,  one  of  the  most  careful  exposi- 
tors of  the  law  ever  known,  laid  down  the  proposition  on  the 
subject  in  these  terms : — "  We  think  this  eyidence  brings  the  case 
before  us  within  the  principle  laid  down  in  Betts  y.  CHibins  (2), 
that  when  an  act  has  been  done  by  the  plaintiff  under  the  express 
directions  of  the  defendant  which  occasions  an  injury  to  the  rights 
of  third  persons,  yet  if  such  an  act  is  not  apparently  illegal  in 
itself,  but  is  done  honestly  and  bona  fide  in  compliance  with  the 
defendant's  directions,  he  shall  be  bound  to  indemnify  the  plaintiff 
against  the  consequences  thereof."  It  is  urged  on  the  part  of  the 
defendant  that  there  is  no  authority  for  such  an  indemnity  except 
in  the  case  of  agents.  But  in  none  of  these  cases,  as  I  haye 
obseryed,  was  the  fact  of  agency  relied  on.  Unless,  therefore,  the 
correspondence  here  is  conclusiye  to  shew  that  the  plaintiffs  did 
not  rely  on  an  indemnity  from  the  defendant,  it  seems  to  me  that 
the  other  facts  in  the  case  are  eyidence  on  which  the  jury  might 
find  an  implied  promise  to  indemnify.  It  was  argued  that  the 
correspondence  was  conclusiye  to  shew  that  the  plaintiffs  did  not 
rely  on  an  indemnity.  It  seems  to  me  that  so  far  from  this  being 
so,  if  the  case  stood  on  the  construction  of  the  correspondence 
alone,  the  jury  might  haye  implied  from  it  a  promise  to  indemnify 
the  plaintiffs  if  they  would  deliyer  up  the  waggons.  The  corre* 
spondence  shews  that  the  plaintiffs  for  a  long  time  were  hesitating 
whether  to  giye  up  the  waggons,  and  gaye  the  defendant  notice 
that  if  they  did  they  should  look  to  him  to  hold  them  harmless. 
The  defendant  ayoided  answering  such  notice  definitely ;  and  eyen- 
tually,  without  saying  whether  he  would  give  an  express  indemnity 
or  not,  made  a  request  to  the  plaintifis  to  send  the  waggons,  which 
the  plaintiffs  complied  with.  From  these  letters  I  think  the  jury 
might  well  have  found  that  the  plaintiffs  wore  justified  in  believ- 
ing, and  did  belieye,  that  the  defendant  would  indemnify  them 
if  they  incurred  liability.  It  is  not  necessary,  however,  in  my 
opinion,  to  determine  more  than  that  the  correspondence  did  not 
conclusively  shew  that  the  plaintiffs  were  not  relying  on  an 

(I)  6  Bing.  N.  C.  636.  (2)  2  Ad.  &  E.  67. 
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indemnity.    For  these  reasons  I  think  the  argament  for  the  de-       1875 
fendant  has  &]led|  and  that  the  judge  conld  not  have  nonsuited    duodalb 
the  plaintiffs.  LoYraaa. 

Gboye,  J.  I  am  of  the  same  opinion.  The  plaintiff's  counsel 
cited  four  cases  in  support  of  the  proposition  that  either  the  law 
inferred,  or  the  jury  might  find  upon  the  facts  proved,  an  implied 
promise  on  the  part  of  the  defendant  to  indemnify  the  plaintiffs. 
Now  these  cases  seem  to  me  to  make  out  the  proposition,  at  all 
events,  that  the  jury  might  infer  such  a  promise.  The  passages 
cited  from  Betts  v.  Oiihina  (1),  and  TapUa  v.  Orane  (2),  are  very 
explicit  to  the  effect  that  when  acts  are  done  by  one  person  at  the 
request  of  another,  which  are  not  apparently  illegal,  a  promise  to 
indemnify  may  be  inferred.  The  counsel  for  the  defendant  did 
not  dispute  the  correctness  of  these  decisions,  but  urged  that  in 
three  out  of  the  four  the  case  was  one  of  principal  and  agent,  or 
employer  and  employed,  and  that  the  expressions  used  in  the  judg- 
ment, hayiog  prim&  facie  a  wider  application,  must  be  limited  to 
such  cases. 

In  some  cases,  no  doubt,  a  general  proposition  stated  in  a  judg- 
ment must  be  limited  by  reference  to  the  subject-matter,  but  that 
is  where  the  proposition  would  be  obviously  unreasonable  unless  so 
limited.  I  do  not  find  that  in  these  cases  there  is  anything  to 
shew  that  the  expressions  must  be  limited  to  the  case  of  agency. 
I  should  hesitate  to  say  that  in  cases  of  this  sort  it  can  be  an  abso- 
lute proposition  of  law  that  the  party  making  the  request  is  bound 
to  indemnify.  Whether  there  is  such  an  obligation  must  greatly 
depend  on  the  circumstances  of  each  individual  case,  the  effect  of 
which  seems  to  be  for  the  jury  to  determine.  All  I  wish  to  be 
considered  as  deciding  is  that  in  the  present  case  there  was 
reasonable  evidence  for  the  jury  of  an  implied  contract  of  in- 
demnity. The  case  turns  in  great  measure  on  the  correspondence, 
the  substance  of  which  is  as  follows : — The  defendant  claims  the 
trucks,  which  are  also  claimed  by  the  Kiveton  Park  Colliery  Com- 
pany. It  has  been  urged  that  the  plaintiffs  had  greater  means  of 
knowledge  as  to  the  ownership  of  the  trucks  than  the  defendant. 

(1)  2  Ad.  &  E.  67.  ,  (2)  5  Bing.  N.  C.  636. 
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1875  I  cannot  see  any  reason  why  this  should  be  assumed  to  be  so ; 
DvGDALB  prima  facie  the  trustee  who  represented  the  person  formerly  their 
LovBBiKo.  o"*^®'  should  have  known  more  about  them  than  the  plaintiffs,  to 
whose  colliery  they  were  sent  to  be  filled.  These  conflicting 
claims  being  made  to  the  trucks,  the  plaintiffs  state  that  they  do 
not  like  giving  them  up  without  an  indemnity.  They  state  this 
in  several  letters,  but  the  defendant  does  not  reply  explicitly,  but 
ultimately  he  sends  a  letter,  which  may  be  more  appropriately 
termed  an  order  than  a  request,  to  send  the  waggons  back.  Is  it 
not  a  question  for  the  jury  whether,  when  the  defendant  thus 
somewhat  peremptorily  ordered  the  waggons  to  be  returned,  he 
did  not  impliedly  assent  to  the  plaintiffs'  request  for  an  indemnity  ? 
He  certainly  did  not  express  dissent,  in  any  way,  and  it  does  not 
appear  altogether  unreasonable  to  say  that  the  plaintiffs  were  en- 
titled to  infer  from  the  correspondence,  coupled  with  the  facts, 
that  he  assented.  With  regard  to  the  effect  of  the  previous  claim 
by  the  Kireton  Park  Colliery  Company,  it  seems  to  me  to  cut 
both  ways.  It  may  be  urged,  on  the  one  hand,  that  the  plaintifb 
having  notice,  acted  with  their  eyes  open,  and  were  not  entitled  to 
rely  on  the  defendant's  assertion  of  right  to  the  property ;  on  the 
other  hand,  the  defendant  having  ordered  the  goods  to  be  sent  to 
him,  with  notice  that  they  were  claimed  by  another,  acted  with 
knowledge  of  the  risk  that  the  plaintiffs  incurred.  And  this  may 
perhaps  be  said  to  make  it  more  reasonable  to  infer  a  promise  to 
indemnify  'against  him.  On  the  whole,  I  am  clearly  of  opinion 
that  there  was  ample  evidence  to  support  the  finding  of  the  jury, 
and  that  we  cannot  therefore  enter  a  nonsuit. 

Bule  discharged. 

Attorneys  for  plaintiffs :  Power ^  Andrew^  &  Wood. 
Attorneys  for  defendant :  LinJdatere  &  Co. 
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BALMAIN  V,  LIOEFOLD  and  Othbba.  1875. 

CoMts^CertificaU  under  30  <fc  31  Yid.  c.  142,  «.  6— Plea  of  Nan-joinder  <f  Co-       Jan^ 
contractors — Amendment  under  «.  38  of  the  Common  Law  Procedure  Act, 
1852. 

The  plaintiff  brought  an  action  against  A.  to  recover  356?.  Is,  for  coals  sold 
and  delivered.  On  the  same  day  as  that  on  which  the  writ  was  issued  A.  sent 
the  plaintiff  a  cheque  for  3192.  3a.  Sd,^  which  he  received  on  the  following  day, 
and  acknowledged  as  received  on  account.  The  plaintiff  declared  against  A.,  who 
pleaded  in  abatement  the  non-joinder  of  two  co-contractors,  B.  and  C.  The  plain- 
tiff thereupon  amended  his  writ  and  declaration  under  s.  38  of  the  Common  Law 
Fh)cedure  Act,  1852,  by  adding  B.  and  C.  as  defendants ;  and  the  three  defendants 
pleaded  payment  into  Court  of  11.  6s.  ll(f .,  payment  as  to  the  residue,  and  never 
indebted.  The  cause  was  referred  to  an  arbitrator,  the  costs  to  abide  the  event  of 
the  award,  and  the  arbitrator  to  have  power  to  amend  and  to  certify  for  costs. 

The  arbitrator  amended  the  plea  of  payment  according  to  the  facts,  by  making 
it  a  plea  of  payment  (except  as  to  11. 6«.  lid.)  by  A.  after  the  issuing  of  the  writ, 
and  before  the  plea  in  abatement,  and  before  the  action  was  commenced  as  against 
the  other  two  defendants  by  the  amendment ;  and  as  to  the  first  issue  he  found 
hy  his  award  .that  the  defendants  were  indebted  to  the  plaintiff  in  the  sum  of 
322^.  4s.  over  and  above  the  11.  6«.  lid.  paid  into  Court ;  as  to  the  issue  on  the 
amended  plea,  he  found  that  the  defendants  satisfied  and  discharged  3192.  30.  Sd.^ 
parcel  of  the  claim,  by  payment ;  and  he  directed  the  verdict  to  be  entered  for 
the  plaintiff  with  damages  3/.  Os.  4d.,  being  the  difference  between  the  two  sums 
of  322Z.  4s.  and  3192.  Ss.  Sd.,  and  being  in  addition  to  the  11.  6«.  lid.  paid  into 
Court ;  and  he  refused  to  certify  for  costs  under  30  Ss  31  Vict.  c.  142,  s.  5 : — 

Jlddy  that,  the  plaintiff  having  recovered  in  the  action  against  the  three  de- 
fendants less  than  202.,  he  was  not,  in  the  absence  of  a  certificate,  entitled  to  the 
costs  of  the  cause  even  as  against  A. 

The  writ  in  this  action  wap  originally  issued  on  the  11th  of 
February,  1874>  against  G.  Lickfold  as  sole  defendant,  specially 
indorsed  with  particulars  of  the  plaintiff's  daim  for  coals  sold  and 
delivered,  amounting  to  3562L  75.  According  to  the  affidavit  filed 
on  the  part  of  the  plaintiff,  the  writ  was  served  on  the  defendant 
Lickfold  by  leaving  it  for  him  at  his  place  of  busioess  in  Chancery 
Lane  on  the  same  day:  according  to  the  affidavit  of  Lickfold's 
clerk,  it  was  served  by  leaving  it  with  him  on  the  13th  of  February. 
On  the  11th  of  February,  a  cheque  for  S191.  Ss.  8d.  upon  the 
Islington  Branch  of  the  National  Provincial  Bank  of  England  was 
sent  by  post  by  the  defendant  Lickfold  to  the  plaintiff  at  Stoke- 
upon-Trent»  and  was  received  by  him  on  the  12th,  the  receipt  of 
it  being  acknowledged  by  the  plaintiff  by  post  on  the  same  day 
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1875  as  being  received  on  account  only  of  his  claim.  ^  The  defendant 
Baluadc  entered  an  appearance  to  tlie  writ,  and  the  plaintiff  delivered  a 
LiaupoLD.  declaration  on  the  26th  of  February.  On  the  2nd  of  March  the 
defendant  Lickfold  pleaded  in  abatement  the  non-joinder  of  two 
co-contractors.  Hall  and  Higley.  The  plaintiff  thereupon,  on  the 
11th  of  March,  amended  the  writ  and  declaration  pursuant  to 
8.  38  of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict. 
c  76),  by  adding  the  names  of  Hall  and  Higley  as  co-defendants. 
The  three  defendants,  on  the  6th  of  May,  pleaded  to  the  amended 
declaration  a  plea  of  payment  into  Court  of  Ih  6s.  lid.,  and  also 
pleas  of  payment  before  action  as  to  the  residue  of  the  plaintiff's 
demand,  and  never  indebted.  Issues  were  joined  upon  these 
pleas,  and  the  cause  came  on  for  trial  at  the  summer  assizes  at 
Maidstone,  when  it  was  referred  to  an  arbitrator,  upon  the  terms, 
amongst  others,  that  the  costs  of  the  cause  and  the  costs  of  the 
reference  and  award  should  abide  the  event  of  the  award,  and 
that  the  arbitrator  should  have  power  to  certify. 

The  arbitrator  by  his  award,  recited  that  upon  the  hearing  of 
the  reference  he  did,  upon  the  application  of  the  defendants' 
counsel,  amend  the  plea  of  payment  by  substituting  for  that 
plea,  as  pleaded,  the  words  following,  that  is  to  say,  *'  and  for  a 
second  plea,  except  as  to  12.  6s,  lid,,  parcel  of  the  money  claimed, 
the  defendants  say  that  after  the  writ  in  this  action  was  issued 
against  the  defendant  Lickfold,  and  before  the  defendant  pleaded 
in  abatement  the  non-joinder  of  the  other  defendants,  and  before 
the  action  was  commenced  against  the  other  defendants  by  amend- 
ment made  pursuant  to  the  38th  section  of  the  Common  Law 
Procedure  Act,  1852,  the  defendants  satisfied  and  discharged  the 
claim  of  the  plaintiff  herein  pleaded  to  by  payment,"  and  awarded 
as  follows :  ''  As  to  the  issue  firstly  joined,  I  award  and  find 
that  the  defendants  were  indebted  to  the  plaintiff  in  the  sum 
of  3221.  48.  over  and  above  the  said  sum  of  11.  68.  lid.  paid  into 
Court:  and  as  to  the  issue  secondly  joined,  being  the  issue 
taken  on  the  amended  plea,  I  award  and  find  that  the  defend- 
ants  did,  as  in  the  said  plea  alleged,  satisfy  and  discharge  by 
payment  the  sum  of  31921  35.  8i.,  parcel  of  the  claim  of  the  plain-* 
tiff  therein  pleaded  to,  and  did  not  so  satisfy  and  discharge  the 
residue  of  the  claim  therein  pleaded  to :  and  I  further  award  and 
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direct  that  the  verdict  entered  for  the  plaintiff  do  stand,  but  that        1875 
the  entry  of  damages  be  reduced  to  the  sum  of  3Z.  Oa.  4^.,  being  the     BAiMmm 
difference  between  the  two  sums  of  3222^  4«.  and  319/.  3a.  8d.  above    ,    ^' 

JLXCKFOLD. 

mentioned,  and  being  in  addition  to  the  said  sum  of  1/.  6a.  lid. 
paid  into  Court ;  and  I  give  no  certificate  as  to  costs." 

The  master  having  refused  to  tax  the  plaintiff's  costs  of  the 
cause  and  of  the  reference  and  award,  as  against  Lickfold, 

BermeU^  in  Michaelmas  Tenn  last,  obtained  a  rule  calling  on 
the  defendant  Lickfold  to  shew  cause  why  such  costs  should  not 
be  taxed.    He  cited  Cassneau  v.  Monriee.  (1) 

J.  Broicn,  Q.C.9  and  Lucius  KeBy,  shewed  cause.    The  plaintiff 
not  having  recovered  in  the  action  a  sum  which  by  30  &  81  Vict, 
c.  142,  s.  5,  entitled  him  to  costs,  the  master  was  right  in  declining 
to  tax.    Sect  38  of  the  Common  Law  Procedure  Act,  1852,  enacts 
that  **  in  any  action  on  contract,  where  the  non-joinder  of  any  per- 
son or  persons  as  a  co-defendant  or  co-defendants  has  been  pleaded 
in  abatement,  the  plaintiff  shall  be  at  liberty,  without  any  order, 
to  amend  the  writ  of  summons  and  the  declaration,  by  adding  the 
name  or  names  of  the  person  or  persons  named  in  such  plea  in 
abatement  as  joint  contractors,  and  to  serve  the  amended  writ 
upon  the  person  or  persons  so  named  in  such  plea  in  abatementi 
and  to  proceed  against  the  original  defendant  or  defendants  and 
the  person  or  persons  so  named  in  such  plea  in  abatement :  pro- 
vided that  the  date  of  such  amendment  shall,  as  between  the 
person  or  persons  so  named  in  such  plea  in  abatement  and  the 
plaintiff,  be  considered  for  all  purposes  as  the  commencement  of 
the  action,"    The  writ  was  issued  on  the  11th  of  February.    The 
amendment^  by  adding  TT^H   and  Higley  as  co-defendants,  was 
made  on  the  11th  of  March.    Under  the  old  practice,  on  a  plea  of 
non-joinder,  the  plaintiff  had  to  issue  a  fresh  writ.    Now,  he  merely 
adds  the  persons  named  in  the  plea,  and  the  date  of  the  amend- 
ment becomes  the  date  of  the  commencement  of  the  action. 

[EEATtKG,  J.  "As  between  the  person  or  persons  named  in 
the  plea  in  abatement  and  the  plaintiff.''  The  suggestion  is  that 
that  does  not  apply^  to  the  defendant  originally  named  in  the 

writ] 

<1)  26  L.  J.  (Q.B.)  126. 
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There  could  be  no  judgment  here  ezqept  against  all  three  de- 
fendants ;  and,  if  the  plaintijSf  is  entitled  to  costs  at  all,  he  will  be 
entitled  as  against  all  three;  which  is  directly  in  the  teeth  of 
s.  39.  (1)  Against  two  of  them  the  plaintiff  has  recovered  4Z.  Ts.  3i. 
only.  Sect.  5  of  30  &  31  Vict.  c.  142,  enacts  that  if,  in  any  action 
commenced  in  any  superior  Court  of  record,  the  plaintiff  shall 
recover  a  sum  not  exceeding  201.  if  the  action  is  founded  on  con- 
tr^t,  or  lOZ.  if  founded  on  tort,  whether  by  verdict,  judgment  by 
default,  or  on  demurrer,  or  otherwise,  he  shall  not  be  entitled  to 
any  costs  of  suit  unless  the  judge  certify  on  the  record  that  there 
was  sufiBcient  reason  for  bringing  such  action  in  such  superior 
Court,  or  unless  the  Court  or  a  judge  at  chambers  shall  by  rule  or 
order  allow  such  costs."  There  is  nothing  in  the  award  to  shew 
that  the  plaintiff  has  recovered  in  the  action  upon  which  the  award 
is  founded  more  than  41.  Is,  id.  The  judgment  is  against  the 
three  for  that  sum ;  and  the  costs  follow  the  judgment.  Ca^neav, 
V.  Morrice  (2)  is  wholly  beside  this  question. 

Bennett^  in  support  of  the  rule.  In  Cazneau  v.  Morrice  (2)i 
Crompton,  J.,  bases  his  judgment  on  this,  that  the  plaintifl^  ''being 
entitled  to  no  judgment  for  damages,  can  have  no  costs  under  the 
Statute  of  Gloucester."  The  present  case,  howeveri  does  come 
within  the  Statute  of  Gloucester. 

[Gboye,  J.    Then  it  comes  within  30  &  81  Vict.  c.  142,  s.  5<] 


(1)  Whioh  enacts  that,  *'  in  all  cases 
after  such  plea  in  abatement  and 
amendment,  if  it  shall  appear  upon 
the  trial  of  the  action  that  the  person 
or  persons  so  nam^  in  such  plea  in 
abatement^ was  or  were  jointly  liable 
with  the  original  defendant  or  defend- 
ants, the  original  defendant  or  defend- 
ants shall  be  entitled  as  against  the 
plaintiff  to  the  costs  of  such  plea  in 
abatement  and  amendment ;  but,  if  at 
such  trial  it  shall  appear  that  the  ori- 
ginal defendant  or  any  of  the  original 
defendants  is  or  are  liable,  but  that  one 
or  more  of  the  persons  named  in^such 
pica  in  abatement  is  or  are  not  liable 
as  a  contracting  party  or  parties,  the 
plaintiff  ehall  nevertheless  be  entitled 


to  judgment  against  the  other  defend- 
ant  or  defendants  who  shall  appear  to 
be  liable ;  and  every  defendant  who  is 
not  so  liable  shall  have  judgment,  and 
shall  be  entitled  to  his  costs  as  against 
the  plaintiff,  who  shall  be  allowed  the 
same,  together  with  the  costs  of  the 
plea  in  abatement  and  amendment,  as 
costs  in  the  cause  against  the  original 
defendant  or  defendants  who  shall  have 
so  pleaded  in  abatement  the  non-joiDder 
of  such  person :  Provided  that  any  such 
defendant  who  shall  have  so  pleaded  in 
abatement  shall  be  at  liberty  on  the 
trial  to  adduce  evidence  of  the  liability 
of  the  defendants  named  by  him  in 
such  plea  in  abatement." 
(2)  25  L.  J.  (Q.B.)  126. 
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Taking  the  whole  award  together,  the  arbitrator  in  effect  finds       1875 
that  at  the  commencement  of  the  action  the  defendants  were     baucain 
indebted  to  the  plaintiff  in  the  sum  of  322Z.  48.  over  and  above  the    lkji^ld. 
1/.  68.  lid.  paid  into  Court,  and  that  the  defendants  after  the 
commencement  of  the  action  satisfied  and  discharged  the  plaintiff's 
claim  to  the  extent  of  319Z.  Ss.  Sd.    As  against  Lickfold,  at  all 
events,  this  was  a  payment  after  the  commencement  of  the  action. 
Sect.  39  of  the  Common  Law  Procedure  Act,  1852,  contemplates 
a  different  liability  in  the  several  defendants.    The  amendment 
makes  the  writ  enure  as  a  new  writ  as  against  Hall  and  Higley, 
but  not  as  against  the  original  defendant,  Lickfold 

[LoBD  CoLERiDQE,  C  J.  The  finding  of  the  arbitrator  is  that 
the  defendants  were  indebted  to  the  plaintiff  in  the  sum  of 
323/.  10s.  Ilc2.,  and  that  they  are^  indebted  to  him  in  the  sum 
of  3/.  Oa.  4d. ;  and  he  gives  his  award  for  that  sum.] 

The  payment  being  after  action,  the  case  comes  within  s.  68  of 
the  Common  Law  Procedure  Act,  1852,  which  enacts  that ''  any 
defence  arising  after  the  commencement  of  any  action  shall  be 
pleaded  according  to  the  fact,  without  any  formal  commencement 
or  conclusion;  and  any  plea  which  does  not  state  whether  the 
defence  therein  set  up  arose  before  or  after  action  shall  be  deemed 
to  be  a  plea  of  matter  arising  before  action." 

[LoBD  Coleridge,  C.J.  You  assume  erroneously  that  the 
payment  was  after  action.  This  action  was  brought  on  the  11th 
of  March.] 

As  against  Lickfold,  at  all  events,  it  was  after  action. 

LoBD  Coleridge,  C.J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  The  action  was  originally  brought  by  the  plaintiff 
against  one  of  the  defendants,  Lickfold,  to  recover  3567.  Is.  for 
coals  sold  and  delivered.  Contemporaneously  with  the  issuing  of 
the  writ,  a  cheque  for  319/.  3s.  8d.  was  sent  to  and  received  by  the 
plaintiff.  The  defendant  Lickfold  pleaded  in  abatement  that 
Hall  and  Higley  were  jointly  liable  with  him.  The  plaintiff 
thereupon  amended  the  writ  and  declaration  pursuant  to  s.  38  of 
the  Common  Law  Procedure  Act,  1852,  and  went  on  against 
the  three  defendants.    The  defendants  pleaded  to  the  amended 


V, 
LlOKFOLD. 


208  COUBT  OP  COMMON  PLEA  a  [L.  B. 

ig75  declaration  a  plea  of  payment  into  Conrt  of  12.  6&  lid.,  and  also 
^jj^^it(~  never  indebted,  and  a  general  plea  of  payment  of  the  residue. 
Issues  having  been  joined  upon  these  pleas,  the  cause  was  re- 
ferred, and,  at  the  request  of  the  defendants,  the  arbitrator 
amended  the  plea  of  payment  by  alleging,  according  to  the  fact, 
that  the  payment  was  made  by  Lickfold  after  the  issuing  of  the 
writ  against  him,  and  before  the  plea  in  abatement,  and  before 
the  action  was  commenced  against  the  other  defendants  by  the 
amendment  under  the  statute.  He  then  proceeded  to  award  as 
follows : — "  As  to  the  issue  firstly  joined,  I  award  and  find  that  the 
defendants  were  indebted  to  the  plaintiff  in  the  sum  of  322Z.  4s. 
over  and  above  the  II.  Gs.  lid.  paid  into  Court :  and  as  to  the 
issue  secondly  joined,  being  the  issue  taken  on  the  amended  plea, 
I  award  and  find  that  the  defendants  did,  as  in  the  plea  alleged, 
satisfy  and  discharge  by  payment  the  sum  of  3192.  38.  8d.  parcel, 
&c.,  and  did  not  so  satisfy  and  discharge  the  residue  of  the  claim 
therein  pleaded  to:''  and  he  directs  that  the  verdict  for  the 
plaintiff  shall  stand,  but  that  the  damages  be  reduced  to  32.  Oa.  4e2., 
being  the  difference  between  the  two  sums  of  3222.  48.  and 
31921  3s.  &2.,  and  being  in  addition  to  the  12.  Qs.  Ud.  paid  into 
Court.  But,  thinking  that  it  was  inequitable  for  the  plaintiff  to 
go  on  with  the  action,  he  declined  to  certify  for  costs.  Mr. 
Bennett  says  the  plaintiff  was  entitled  to  costs  because  he  recovered 
more  than  202.  in  the  action.  The  answer,  however,  to  that  is 
that  that  is  not  so.  The  proceeding  in  the  action  which  was 
referred  was  against  the  three  defendants;  and  the  award  is 
against  the  three  substantially  for  42.  7s.  3d.  only.  That,  there- 
fore, is  all  that  was  recovered  in  the  action.  The  30  &  31 
Vict  c  142,  8.  5,  deprives  the  plaintiff  of  costs  imless  there  is  a 
certificate. 

Keating,  J.  I  am  of  the  same  opinion.  The  action  in^lfefch 
the  judgment  is  recovered  is  an  action  against  the  three  defend- 
ants :  and  the  last  County  Court  Act  says  that  where  a  plaintiff 
recovers  in  contract  a  sum  not  exceeding  202.,  there  shall  be  no 
costs,  in  the  absence  of  a  certificate.  That  is  this  case.  Whether 
the  plaintiff  by  any  other  application  ought  to  have  the  costs  of 
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the  amendment  as  against  Lickfold,  we  are  not  now  to  consider.        1S75 
All  we  decide  is,  that  the  plaintiff  has  not  recovered  more  than  201.  "Ibalmain 
in  the  only  action  in  which  there  is  a  verdict^  and  therefore  that    x^i^^fold 
the  plaintiff  is  entitled  to  no  costs. 

Gboye,  J.  I  am  of  the  same  opinion*  All  that  was  really 
recovered  by  the  plaintiff  in  this  action  was  41.  1b.  3i. 

Denman,  J.  I  am  entirely  of  the  same  opinion.  Cazneau  v. 
Morriee  (1)  is  wholly  inapplicable,  and  throws  no  light  upon  this 
case.  The  sole  question  is  how  much  the  plaintiff  has  recovered 
by  the  award  of  the  arbitrator  in  this  action.  That  was  37.  0^.  4d., 
in  addition  to  the  11.  68.  lid.  paid  into  Court.  The  arbitrator 
thought  there  was  no  sufficient  reason  for  bringing  the  action  in 
the  superior  Court,  and  therefore  he  refused  to  certify  to  give  the 
plaintiff  costs.  I  think  we  should  be  doing  wrong  if  we  were  to 
take  upon  ourselves  to  grant  costs  where  the  tribunal  which  had 
the  power  to  certify  for  them  has  declined  to  do  so. 

Bule  discharged^  with  easts. 

Attorney  for  plaintiff:  Herbert  Wright. 
Attorney  for  defendant :  J3.  Eewlett. 


CLEMENTSON  v.  MASON.  i?V*.  25. 

Parliafnentary  and  Muntcipal  Eleetiona — Bight  of  Candidate  to  he  present  in 
PoUing  Station— BaUot  Act,  35  <&  36  Viet.  c.  33,  s.  9— Bides  21  and  51. 

A  candidate  at  a  parliamentary  or  municipal  election  has  a  general  right  to  be 
present  in  a  polling  station  at  the  election,  and  not  merely  a  qualified  right  to  be 
present  for  the  purpose  of  undertaking  the  duties  of  an  agent,  or  of  assisting  his 
agent 

Deciabation  for  an  assault. 

Plea  of  justification  under  35  &  86  Vict  c.  33,  s.  9. 

Issue. 

The  facts  alleged  in  the  plea  as  amounting  to  a  justification  and 
as  proved  at  the  trial  before  Denman,  J.,  at  the  last  Manchester 
Spring  Assizes,  sufficiently  appear  from  the  judgments. 

(1)  25  L.  J.  (Q.B.)  126. 
Vol.  X.  R  2 
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1875  The  T^idiot  was  entered  for  the  defendant^  with  leave  to  the 

Clkmbhtson  plaintiff  to  moye  to  enter  it  for  himself  for  40s.  damages ;  the  Court 
Masov      ^  ^^^  inferenoes  of  fact    A  rule  nisi  was  obtained  aooofdingly^ 
against  which 

Pope,  Q.C.,  and  Edwards,  QX3,,  shewed  cause.  It  is  contended 
that  when  the  candidate  has  appointed  an  agent  he  has  no  right  to 
be  present  himself  at  a  polling  booth  except  for  the  purpose  of 
assisting  his  agent.  The  claim  here  was  not  to  be  present  to  assist 
the  agent,  but  the  candidate  asserted  a  general  right  to  be  present. 
It  is  obvious  that  some  of  the  chief  mischiefs  which  the  Ballot  Act 
was  intended  to  prevent  would  in  many  cases  arise  if  the  candidate 
were  allowed  to  be  present.  If  the  candidate  was  a  large  employer 
of  labour,  his  presence  would  be  calculated  to  overawe  and  unduly 
influence  voters.  No  suggestion  is  made  here  that  the  plaintiff 
came  tor  the  purpose  of  assisting  or  supervising  the  proceedings  of 
his  agent.  He  claims  a  right  to  be  present  at  the  polling  for  other 
purposes.  This  is  plainly  inconsistent  with  the  whole  scope  of  the 
Act.  The  provision  of  the  Slst  rule,  that  ^  the  candidate  may  be 
present  at  any  place  at  which  his  agent  may  in  pursuance  of  the 
Act  attend/'  must  be  read  as  refidrring  to  the  previous  part  of  the 
rule,  and  meaning  that  he  may  be  present  for  the  purpose  of 
undertaking  the  duties  of  an  agent  or  of  assisting  his  agent  (1) 

Sir  J.  Holker,  8.0.,  and  Baylis,  supported  the  rule.  The  pro- 
visions of  the  51st  rule  cannot  be  qualified  as  suggested.  The 
candidate  has  an  undoubted  right,  in  any  view  of  the  Act,  to  be 
present  to  supervise  or  assist  his  agent,  and  the  strict  meaning  of 
the  words  entitles  him  to  be  present  without  relation  to  the  purpose 
for  which  he  is  present  < 

It  is  practically  impossible  to  discriminate  as  to  the  purpose  for 
which  he  is  present  He  may  come  to  see  how  his  agent  is  doing 
his  duty,  and  his  right  to  be  present  cannot  depend  on  the  mere 
existence  or  non-existence  of  a  statement  to  the  presiding  officer 
that  he  has  come  for  that  purpose.  What  power  is  given  to  such 
officer  to  judge  of  the  purpose  for  which  he^^has  really  come  ?  The 

(1)  In  the  ooarw  of  the  aTgnment  varioiis  prorisioDS  of  the  Act  that  it 

the  effect  of  the  varioas  seotiona  of  the  has  been  thought  nnnecessaxy  to  set 

Ballot  Act  was  elaborately  discussed^  out  the  arguments  at  length, 
but  the  judgments  go  so  fully  into  Ihe 
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practical  impossibility  of  discriminating  as  to  the  purpose  for  which       1^5 
he  is  entitled  to  be  present  makes  it  reasonable  to  suppose  that  the  ^jb^^w 
strict  grammatical  construction  of  the  words  was  what  the  legisla-      H^wnr 
tore  really  intended. 

Ct^r.  adv.  vuU. 

Feb.  25.    The  fcdlowing  judgments  were  delirered : — 

BRKTTy  J.  This  action  was  brought  in  the  form  of  an  action  for 
an  assault,  to  try  the  question  whether,  in  the  particular  case,  the 
defendant,  the  returning  or  presiding  officer  acting  in  a  polling 
station  at  a  municipal  election,  was  justified  under  the  circumstances 
in  forcing  the  plaintiff,  a  candidate,  to  leave  a  polling  station. 

The  facts  in  substance  were  that  the  plaintiff,  a  candidate,  being 
present  in  a  polling  station  whilst  the  polling  was  proceeding,  was 
asked  by  the  defendant,  the  returning  officer,  whether  he  claimed 
to  be  present  in  order  to  act  on  his  own  behalf  instead  of  appointing 
an  agent,  or  in  order  to  assist  an  agent  appointed  by  him.  The 
plaintiff  stated  that  he  did  not  claim  a  right  to  be  present  for  either 
of  such  particular  purposes,  but  that  he  did  claim  the  right  to  be 
present  from  the  mere  fact  of  his  being  a  candidate.  The  plaintiff 
was  not  in  any  way  misconducting  himself,  or  interfering  with  the 
polling  or  the  electors.  The  defendant  denied  the  plaintiff's  right 
to  be  present  on  the  mere  ground  of  his  being  a  candidate,  ordered 
him  to  quit  the  poUix^  station,  and,  on  his  refusal,  directed  him 
to  be  remored. 

The  question,  therefore,  in  this  case  is,  whether,  upon  a  true 
construction  of  the  Ballot  Act  (35  &  36  Vict  c.  33),  a  candidate  at  a 
municipal  election  has  a  right,  as  such,  without  in  any  way  interfer- 
ing or  attempting  to  interfere  with  the  polling  or  the  electora,  or  in 
any  other  way  misconducting  himself,  to  be  present  in  the  polling 
station  during  the  polling. 

The  polling  at  a  parliamentary  contested  election  is  now  regu- 
lated entirely  by  the  Ballot  Act  and  its  schedules,  and  such  parts 
of  former  Acts  as  are  incorporated  into  it.  The  polling  at  a  mu* 
nidpal  contested  election  is  regulated  by  the  Ballot  Act,  its 
schedules,  and  the  Municipal  Corporation  Act  (5  &  6  Wm.  4,  c.  76), 
as  altered  by  the  Ballot  Act  in  its  fourth  schedule.  In  both  cases 
it  is  necessary  to  interpret  the  Ballot  Act 

B  2  2 
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1875  By  6.  2  of  the  Ballot  Act,  '^  in  the  case  of  a  poll  at  an  election 

0LBMBNT80N  0*  ®*  ^  parliamentary  or  municipal  election),  the  votes  shall  be 
MiSoN.  giv©^  ty  ballot/'  Where,  then,  there  is  a  poll  in  either  election,  we 
are  at  once  driven  to  the  Ballot  Act  to  seek  in  it  and  its  schedules 
the  form  and  course  of  proceedings  in  taking  the  poll  and  deter- 
mining and  declajring  its  result  We  need  not  consider  the  mode 
of  '^nomination,"  otherwise  than  by  stating  that  by  rule  1  of 
schedule  1  a  place  is  appointed  for  the  election,  i.  e.  *^  the  nomina- 
tion." By  s.  5  of  the  Act^  there  are  to  be  *^  polling  districts,"  and 
in  each  district  a  '^  polling  place/'  By  s.  8  of  the  Act  and  rule  15 
of  the  schedule,  the  returning  officer  shall,  at  every  polling  place, 
provide  a  sufficient  number  of  '^  polling  stations."  By  rule  32,  the 
returning  officer  must  appoint  and  give  notice  of  a  ''place  for 
counting  the  votes."  There  are,  therefore,  three  kinds  of  places : 
the  place  of  nomination,  the  polling  stations,  and  the  place  for 
counting  the  votes.  The  places  being  thus  fixed,  the  Act  next 
provides  for  the  persons  who  are  to  take  part  in  the  taking  of  the 
poll  and  the  ascertaining  and  declaring  its  result  By  s.  8  the 
returning  officer  may,  under  certain  circumstances,  appoint  a 
**  deputy."  By  rule  21,  he  shall  appoint  a  "  presiding  officer  "  to 
preside  at  each  station.  By  rule  48,  he  may,  in  addition  to  any 
"  clerks,"  appoint  "  persons  to  assist  him  in  counting  the  votes." 
By  rule  50,  "  the  presiding  officer  "  may  do  certain  things  "  by  the 
clerks  appointed  to  assist  him."  The  officials,  therefore,  on  the 
part  of  the  returning  officer  are,  himself  or  deputy,  presiding 
officers,  clerks,  and  assistants.  Then  there  are  "  the  agents  of  the 
candidates."  By  rule  57,  the  expression  "  agents  of  the  candidates  " 
used  in  relation  to  a  "polling  station,"  means  agents  appointed  in 
pursuance  of  6  &  7  Vict  c  18,  s.  85.  These  are  the  agents  who 
are  usually  called  "personation  agents."  They  attend  only  at 
polling  stations.  By  rule  31,  the  candidates  may  respectively 
appoint  "  agents  to  attend  the  counting  of  the  votes/'  These  two 
kinds  of  agents  are  the  only  agents  who  can  take  part  for  the 
candidates  in  the  taking  the  poll  or  ascertaining  and  declaring 
its  result  We  thus  have  the  persons  who  are  to  take  part  in  the 
polling,  &C. 

We  must  next  consider  the  rules  which  are  to  govern  the  con- 
duct of  all  these  persons.    By  rule  54^  every  returning  officer,  and 
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every  officer  (i.  e.  deputy  returning  officer  or  presiding  officer),  1875 
clerk,  or  agent  authorized  to  attend  at  a  polling  station  or  at  the  ny^mMvi^f^^ 
counting  of  the  votes,  shall,  before  the  opening  of  the  poll,  make  mabok 
a  *'  statutory  declaration  of  secrecy.''  The  form  of  such  declaration 
is  given  in  schedule  3,  and  declares  that  the  declarant  will  not  do 
anything  forbidden  by  s.  4  of  the  Act.  Now,  by  s.  4,  in  the  first 
place,  *^  every  officer,  clerk,  and  agent  in  attendance  at  a  polling 
station  shall  maintain,  &c.,  the  secrecy  of  the  voting  in  such 
station,  &c.,  and  shall  not  communicate,  &c.,  before  the  poll  is 
closedy  to  any  person  any  information  as  to  the  name  or  number 
on  the  register  of  voters  of  any  elector  who  has  or  has  not  applied 
for  a  ballot  paper,  or  voted,  at  that  station,"  &c.  This  enactment 
is  plainly  pointed,  not  only  to  secrecy  as  to  the  way  in  which  an 
elector  has  voted  (secrecy  as  to  that  is  to  be  maintained  for  ever), 
but  it  requires  secrecy  until  the  poll  is  closed  as  to  the  names,  not 
only  of  those  who  have  voted,  but  of  those  who  have  not  ofiered  to 
vote.  The  intention,  as  to  these  last,  must  be  to  prevent  pressure 
being  put  upon  those  electors  who  do  not  wish  to  vote.  The  per<* 
sons  towards  whom  this  secrecy  should,  it  would  seem,  be  most 
observed  are,  the  candidate  and  his  canvassing  agents.  This  part 
of  the  section  does  not  name  or  of  itself  include  the  candidate. 
The  second  enactment  in  the  section  is  that  **  no  such  officer,  clerk, 
or  agent,  and  no  other  person  whatsoever,  shall  interfere  with  or 
attempt  to  interfere  with  a  voter  when  marking  his  vote,  &a,  or 
communicate  at  any  time  to  any  person  any  information  obtained 
in  a  polling  station  as  to  the  candidate  for  whom  any  voter  in  such 
station  is  about  to  vote  or  has  voted,"  &c.  This  part  may  include 
the  candidate,  if  he  may  be  present  in  the  station.  The  section 
then  enacts  that  "  every  officer,  derk,  and  agent  in  attendance  at 
the  counting  of  the  votes  shall  maintain,  &c.,  the  secrecy  of  the 
voting,''  &c.  This  part,  again,  does  not  of  itself  include  the  can- 
didate. The  section  fhen  again  alters  its  phraseology,  and  says 
that  **  every  person  who  acts  in  contravention  of  the  provisions  of 
this  section  shall  be  liable,  &c.,  to  imprisonment."  This  may  in* 
elude  a  candidate,  and  does  include  him  if,  under  the  middle  part 
of  this  section,  or,  by  reason  of  being  admitted  under  other  sections 
to  a  polling  station  or  to  the  place  of  counting  the  votes,  he  is 
enabled  to  and  does  contravene  the  secrecy  enjoined  by  this  section. 
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1875  Bat|  if  he  may  be  present  at  either  place,  there,  is  nothing  which 
CuHSBTsosT  obliges  him  io  make  the  slatatory  declaration  of  role  54,  or  which 
T^^^^  enables  any  one  to  administer  it  to  him.  So  fiBar,  his  presence  does 
not  seem  to  be  contemplated;  the  inconvaiienoe  ctf  it  is  not  pro- 
vided for.  So,  in  s.  11,  the  wilfnl  misfeasance  or  wilful  act  or 
omission  in  contravention  of  the  act  of  others  is  made  sabject  to  a 
penalty  of  lOOZ. ;  bnt  any  such  misfeasance  or  act  of  the  candidate 
is  not  made  liable.  The  words  are,  '^  every  returning  officer,  pre- 
siding officer,  and  clerk  who  is  guilty,"  &c.  By  s.  9,  hpwever,  ^  If 
any  pevscm  misconducts  himself  in  the  polling  station,  or  fafls  to 
obey  the  lawful  orders  of  the  presiding  officer,  he  may  immediately, 
by  order  of  the  presiding  officer,  be  removed,*'  &c.  The  candidate 
is  included  in  this,  if  he  may  be  and  is  present. 

Having  thus  iax  considered  the  places  prepared  for  and  the 
persons  who  may  take  part  in  the  polling  and  the  ascertaining 
and  declaring  its  result,  we  must  now  consider  what  things  may 
be  done  in  sudi  places,  and  in  whose  presence  such  things  znay 
be  done. 

Bule  8  enacts  what  is  to  be  done  at  the  place  of  election  or 
nominatioD,  and  in  whose  presence: — ^''The  candidate,  &c.,  and 
his  proposer  and  seconder,  and  one  other  person  selected  by  the 
candidate,  and  no  person  other  than  aforesaid,  shall,  except  for 
the  purpose  of  assisting  the  returning  officer,  be  entitled  to  attend," 
&c.  Here,  where  the  candidate  is  to  attend,  he  is  expressly  men- 
tioned. Sect.  4  describes  persons  who  may  be  present  at  a  polling 
station.  The  candidate,  as  has  been  pointed  out,  is  not  mentioned 
in  the  section,  though  he  may  be  included  in  some  part  of  it 
Bule  21  is  an  excluding  rule : — "  The  returning  officer  shall  ap- 
point a  presiding  officer  to  preside  at  each  station,  and  the  officer 
so  appointed  shall  keep  order  at  his  station,  shall  regulate  the 
number  of  electors  to  be  admitted  at  a  time^  and  shall  exclude  aH 
^iherpenons  emeept  the  derkt,  ihe  agmiis  of\he  candidates^  <md  Hie 
condxMeB  on  duty"  This,  if  it  stood  alone,  or  if  it  did  not  by 
reason  of  other  enactments  require  necessarily  a  limitatioin,  would 
clearly  exclude  the  candidate.  But  it  will  be  seen  that  some  words 
at  all  events  of  limitation  must  be  introduced.  The  question  will 
be  what  words. 

Turning  next  to  what  is  to  be  done  at  the  place  of  counting  the 
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Totes, — ^by  s.  2  ''the  counting  is  to  b6  iu  the  piesence  of  BHch       1875 


agents,  if  any,  of  the  candidates  as  may  be  in  attendance."  Those 
axe  the  agents  appointed  mider  rule  31.  By  rule  33|  '^  the  return- 
ing  oflSoer,  his  assistants  and  deiks,  and  the  agents  of  the  candi- 
dates, and  no  Merpermn^  eoooopk  ioiih  the  BomeUon  of  the  returning 
efieer,  may  be  present  at  the  counting  of  the  yotea/'  This  rule, 
again,  if  words  of  limitation  were  not  necessarily  to  be  added  to 
it,  would  deariy  ezdude  the  candidate.  But  here,,  too,  it  will  be 
seen  that  some  words  of  limitation  must  be.  added. 

Before^  however,  coming  to  the  material  and  difficult  rale  which 
we  must  interpret,  we  must  notice  rule  26.  By  that  rule  (r*  26), 
^  The  {wesiding  officer,  on  the  application  of  any  voter  who  is  in- 
capacitated by  blindness  or  other  physical  cause  from  voting  in 
manner  prescribed,  &c.,  or  of  any  voter  who  makes  such  a>  dedarar 
ticm  as  hereinafter  mentioned  that  he  is  unable  to  read,  shall,  in 
the  presence  of  the  agents  of  the  candidates,  cause  the  vote  of 
soch  voter  to  he,  marked  on  a  ballot-paper  in  manner  directed  h/ 
each  voter^  &c  It  is  obvious  that,  if  the  candidate  be  present 
during  this  operation,  he  wUl  know  whether  such  voter  votes  for 
or  against  him.  It  seems  insufficient  to  say  that  the  candidate,  if 
he  disdosed  his  knowledge  to  any  one  else^  as,  for  example,  to  the 
TOter^s  employer,  might  incur  a  penalty  under  s.  4.  If  the  voter 
were  under  his  own  influence,  he  might  act  on  his  own  knowledge 
without  any  disdosuce  to  any  one,  and  therefore  without  any 
penalty.  If,  therefore,  there  were  not  cncumstanoes  under  which 
by  dear  enactment  in  this  statute  this  misohief  must  arise  by 
reason  of  the  candidate's  presence,  the  existence  of  this  section 
would  give  strong  ground  for  exduding  a  candidate  from  the  polling 
station.  Everything  hitherto  considered,  indeed,  seems  to  be 
against  the  right  of  the  candidate  to  be  present  except  at  the 
nomination ;  and  in  that  case  his  presence,  is  admitted  by  express 
affirmative  words. 

But  now  we  come  to  rule  51,  which  deals  expressly  witib  the 
candidate  and  with  his  right  to  be  present  The  very  question  of 
his  presence  is  before  the  legislatura.  By  rule  51,  ^  A  candidate 
may  himsdf  undertake  the  duties  which  any  agent  of  his,  if  ap- 
pointed, might  have  undertaken,  or  may  assist  his  agent  in  the 
peifonnance  of  such  duties,  and  may  be  present  at  any  place  at 
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1875        which  his  agent  may,  in  pursuance  of  this  Act,  attend."    The 
Olbuxhtsok  duties  here  mentioned  are  the  duties  of  the  personation  agent  at 
HQ^^r      ^^^  polling  station,  and  of  the  agent  appointed  to  attend  at  the 
counting  of  the  votes.    The  candidate  may/  then,  under  certain 
circumstances  at  all  events,  be  present  in  the  polling  station  and 
at  the  place  of  counting.    In  certain  circumstances,  then,  he  may 
be  present  mthout  making  any  statutory  declaration.    In  certain 
circumstances,  he  may  be  present  whilst  the  returning  officer  is 
taking  the  direction  of  a  voter  under  rule  26.    The  mischiefs 
pointed  out  if  the  presence  of  the  candidate  be  allowed,  and  which 
seemed  to  be  reasons  for  disallowing  his  presence,  do  not,  under 
certain  circumstances,  prevent  his  presence  from  being  allowed; 
And  it  is  now  obvious  that  some  words,  at  all  events,  must  be 
added  to  the  exceptions  in  rules  21  and  33 ;  you  must  at  least  add 
the  words,  **  and  the  candidates,  if  they  undertake  the  duties,  &c., 
or  if  they  desire  to  assist  their  agents."    Unless  words  be  added 
in  rule  51,  the  phraseology  admits  the  candidate,  as  such,  to  the 
polling  stations  and  the  place  of  counting  the  votes.    Unless  in  the 
last  phrase  of  the  rule  you  add  the  words  '^  for  such  purposes," 
that  last  phrase  of  the  rule  admits  the  candidate,  as  such,  to  any 
place  at  which  his  agent  may  attend,  that  is  to  say,  to  the  polling 
stations  and  the  place  for  counting  the  votes.    If  the  section  be 
considered  by  itself,  the  first  matter  to  be  determined  is,  what  is 
the  meaning  in  it  of  the  word  ''  undertakes."    ^  A  candidate  may 
himself  tmdertake  the  duties,"  &c.    That  may  mean  that  the  can* 
didate  may  engage  that  he  will  fidfil,  or  declare  that  it  is  his 
intention  to  fulfil  the  duties,  or  that  he  may  fulfil  or  begin  to  fulfil 
the  duties.    If  it  means  the  first,  the  sentence,  so  far,  does  not 
enable  the  candidate  to  be  present  in  the  polling  station ;  then  the 
last  sentence  of  the  section  is  required  to  complete  the  idea  of 
enabling  the  candidate,  not  only  to  engage  to  fulfil,  but  also  to 
fulfil,  the  duties.    The  second  part»  however,  is, — ^*  or  may  assist 
his  agent  in  the  performance  of  such  duties."    Now,  the  candidate 
cannot  assist  without  being  present.    That  part  of  the  section, 
therefore,  carries  with  it  necessarily  the  presence  of  the  candidate. 
But  it  is  coupled  with  the  former  part  by  the  conjunction  ^  or." 
And  the  third  part,  if  it  is  to  be  read  with  one  of  the  former  parts 
so  as  to  make  it  complete,  should,  according  to  ordinary  rules  of 
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grammar,  be  read  also  with  the  othen    It  cannot  be  read  with       1875 

the  second  as  part  of  it,  without  manif^t  tautology ;  and  yet,  if  ommmitbok" 

it  be  read  with  the  firsts  it  must  also  be  read  with  the  second.    It      m^^ 

must  be  treated,  if  the  suggested  words  of  limitation  be  added  to 

it,  as  tautologous,  and  if  the  suggested  words  be  not  added,  it 

must  be  treated  as  enabling  something  separate  and  additional. 

If  the  latter,  it  gives  to  the  candidate  the  right  which  is  claimed 

for  him,  of  being  present  as  such  in  any  polling  station  and  at  the 

place  of  counting  the  votes.    Whichever  way  this  rule  be  read, 

words  must  be  added  to  rules  21  and  33. 

The  final  question  then  is,  whether  words  should  be  also  added 
to  this  rule  51.  Nothing  can  be  more  difficult  to  determine.  If 
the  candidate  has  this  absolute  right,  it  is  a  useless  and  barren 
right  to  him,  unless  it  be  that  it  will  give  him  the  power  of 
dealing  with  a  servant  or  tenant  of  his  own,  either  for  not  coming 
to  vote  at  all,  or,  if  the  servant  or  tenant  be  illiterate,  or  blind,  or 
unable  from  physical  defect  to  make  a  mark,  for  voting  against 
him.  Can  it  be  that  the  words  are  to  be  construed  so  as  to  give 
him  such  a  barren  and  useless  or  mischievous  right,  when  all  the 
other  provisions  of  the  statute  seem  to  ignore  or  militate  against 
such  a  right?  With  much  distrust,  I  come  to  the  conclusion  that, 
whatever  the  real  intention  may  have  been,  our  duty  is  to  stand 
by  the  ordinary  and  grammatical  construction  of  the  last  sentence 
in  the  rule,  as  there  is  no  overwhelming  ground  for  otherwise  inter- 
preting it  This  is  the  rule  of  construction  which  this  Court  has 
before  declared  must  be  rigidly  applied  to  statutes  of  this  kind. 

Although  there  are  strong  grounds,  to  be  collected  from  the 
consideration  of  other  parts  of  the  statute  and  its  schedules,  for 
suspecting  that  the  intention  was  to  give  only  a  limited  right  to 
the  candidate  of  being  present,  as  such,  at  the  polling  stations 
and  at  the  place  for  counting  the  votes,  still  there  is  nothing  to 
make  it  sufficiently  certain  that  the  words  ought  not  to  be  con- 
strued according  to  their  ordinary  and  grammatical  signification : 
and  then  they  signify  that  the  candidate  m^y,  as  such,  be  present 
at  any  polling  station  and  at  the  place  of  counting  the  votes. 
The  word  "  candidates ''  is  the  word  which  must  be  read  into  the 
exceptions  in  rules  21  and  33.  Nothing  must  be  read  into  this 
rule  51. 
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1875  All  the  above  reasoning  hafei  been  applied  to  a  parliamentary 

CLxamnoffiT  contested  election.    It  was  not  argued  that  there  is  a  difference  in 
^^      this  matter  in  a  municipal  contested  election. 

What  is  the  exact  effect  of  subs.  6  of  s.  20,  we  are  not  at  present 
called  upon  to  say. 
I  am  of  opinion  that  the  rule  must  be  made  absolute. 
I  think  it  right  to  add  that  Sir  Henry  Keating,  who  heard  the 
argument,  has  read  this'  judgment,  and  expressed  his  entire  con- 
currence in  it.  (1) 

"Djssuas,  J.  I  should  have  been  perfectly  contented  in  this 
case  to  have  said  that  I  entirely  agree  with  my  Brother  Brett's 
judgment ;  but,  inasmuch  as  this  is  a  case  of  first  impression,  and 
also  a  case  of  some  importance,  and  inasmuch  as  at  the  trial  I 
ruled  the  other  way,  I  think  it  is  desirable  that  I  should  read  the 
judgment  which  I  have  prepared,  as  shewing  the  process  by  which 
my  mind  has  been  brought  to  the  same  conclusion  as  that  to 
which  my  Brother  Brett  and  my  Brother  Keating  have  arrived* 

This  was  an  action  brought  by  the  plaintiff  for  an  assault  in 
causing  him  to  be  removed  from  a  polling  station  during  a  muni- 
cipal election  at  Ashton-under-Lyne.  The  plaintiff  was  a  candi- 
date at  the  election ;  and  the  defendant  was  the  returning  officer. 
Several  pleas  were  pleaded ;  but  the  only  one  relied  upon  on  the 
argument  of  the  rule  was  one  added  at  the  trial,  raising  a  defence 
under  the  Ballot  Act,  85  &  36  Vict.  c.  83,  s.  9,  which  authorizes 
the  removal  from  the  polling-station,  by  a  constable,  of  any 
person  who  fails  to  obey  the  lawful  ordens  of  the  presiding  officer. 

It  appeared  upon  the  trial  before  me,  that,  on  the  morning  in 
question,  the  plaintiff  went  to  one  of  the  polling  booths  to  make 
certain  inquiries  of  the  presiding  officer.  The  polling  booth  was 
one  of  several  stations  placed  in  different  parts  of  a  sdiool,  and 
was  called  Booth  No.  2.  While  the  plaintiff  was  inquiring  for  the 
presiding  officer,  the  returning  officer  came  into  the  booth  No.  2, 
and  inquired  if  he  was  a  voter.  A  conyersation  then  took  plao^ 
the  details  of  which  are  unimportant,  inasmuch  as  it  was  admitted 
upon  the  argument  that  in  substance  it  amounted  to  a  daim  on 
the  part  of  the  plaintiff  of  the  right  to  remain  in  the  booth  at  hia 

(1)  The  learned  judge  had  resigned  at  the  end  of  Hilary  Term. 
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discszetion, — such  daim  being  fonnded  upon  the  condnding  words        1875 
of  the  Slst  clause  of  the  sdiedole  to  the  above  Act ;  and  a  claim  CLBMnnsoK 
on  the  part  of  the  returning  oflBcer,  founded  upon  clause  21  of  the     j|^^. 
schedule,  of  a  right  to  exclude  him  from  tiie  booth,  in  the  absence 
of  any  claim  on  his  part  to  remain  there  for  any  of  the  purposes 
mentioned  in  the  earlier  part  of  clause  51.    At  the  trial,  I  entered 
the  verdict  for  the  defendant^  with  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  with  40s.  and  certificates,  if  the  verdict  ought 
so  to  be  entered. 

The  case  entirely  turns  upon  the  proper  construction  to  be 
placed  upon  the  two  clauses  of  the  schedule,  21  and  51.  Clause 
21  enacts  as  follows: — ^''The  returning  officer  shall  appoint  a 
presiding  officer  to  preside  at  each  station,  and  the  officer  so 
appointed  shall  keep  order  at  his  station,  shall  regulate  the 
number  of  electors  to  be  admitted  at  a  time,  and  shall  exclude 
oS  diker  perwo/ns  except  the  clerks,  the  agents  of  the  candidates, 
and  the  constables  on  duty."  Clause  51  is  as  follows : — *^  A  can- 
didate may  himself  undertake  the  duties  whidi  any  agent  of  his 
if  appointed  might  have  undertaken,  or  may  assist  his  agent  in 
the  performance  of  such  duties,  and  may  he  fresent  at  any  place  at 
whUik  Jim  agent  may  inpurauanoe  of  (his  Act  aUmcU* 

It  is  important  to  bear  in  mind  that  by  clause  57  it  is  provided 
that  the  expression  ^  agents  of  the  candidates  '*  used  in  relation 
tor  a  polling  station  means  agents  appointed  in*pursuance  of  s.  85 
of  6  &  7  Yict.  c.  18.  The  agents  appointed  under  s.  85  of  the 
last-mentioned  Act  were  agents  **  for  the  more  effectual  detection 
of  the  personation  of  voters."  They  were  to  be  nominated  before 
the  time  fixed  for  the  poll ;  and  notice  of  their  appointment  was 
to  be  given  to  the  returning  officer :  aod  the  section  goes  on  to 
provide  that  *^  thereupon  U  shall  he  lawfid  for  every  sueh  agent  to 
attend  during  the  time  of  poUing  at  the  hooOi  or  heaths  for  whiA  he 
shall  have  heen  so  appointed" 

Though  the  present  was  the  case  of  a  municipal  election,  I  think 
that  the  agtots  appointed  by  the  candidate  are  '' personation 
i^ents^"  having  precisely  the  same  duties  as  those  appointed  in 
the  case  of  a  parliamentary  election. 

In  support  of  liie  plaintiff's  right  to  recover,  it  was  urged  that 
the  concluding  words  xd  clause  61  of  the  schedule  give  the  candi- 
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1875  dates  an  absolute  right  to  be  present ;  that,  looking  at  the  earlier 
Clbmxntbon  part  of  the  clause,  it  would  be  unreasonable  to  restrict  that  right 
MA80K.  ^  cases  in  which  their  minds  have  been  made  up  to  undertake  the 
duties  of  agents  themselves,  as  they  ought  to  have  an  opportunity 
of  judging  how  their  agents  are  performing  their  duties  at  the 
several  stations ;  that,  looking  to  the  nature  of  the  duty  of  assist^ 
ing  an  agent,  which  is  reserved  to  them  by  clause  51  of  the 
schedule,  it  consists  merely  of  being  present  and  observing  the 
voters,  and  it  would  be  absurd  to  suppose  that  the  legislature  in« 
tended  that  the  right  of  the  candidate  to  be  present  should  depend 
upon  his  answering  the  returning  ofiScer's  inquiry  as  to  whether  he 
was  there  to  assist  his  agent  or  not.  Moreover,  it  was  argued  that, 
inasmuch  as  the  candidate  'must  necessarily  be  present  in  the 
station  in  order  to  discharge  either  of  the  duties  expressly  autho- 
rized by  the  earlier  part  of  clause  51,  the  latter  words  would  have 
been  unmeaning  and  inoperative  if  only  intended  to  give  him  a 
light  to  be  present  in  those  cases. 

On  the  other  hand,  the  strong  and  imperative  words  of  clause  21 
were  relied  upon  by  the  defendant,  and  it  was  contended  that  they 
were  sufficient  to  entitle  the  defendant  to  a  verdict ;  that  the  latter 
part  of  clause  51  must  be  read  as  merely  impowering  the  candi<« 
date,  for  the  purposes  mentioned  in  the  earlier  part  of  the  clause, 
to  be  present  in  a  place  from  which  he  in  common  with  all  others 
was  required  to  be  excluded  by  the  presiding  officer  under  the 
words  of  clause  21 ;  that  the  great  object  of  the  Act  was  to  main- 
tain secrecy  of  voting^  which  would  be  pro  tanto  impaired  by 
allowing  the  candidate  to  enter  each  polling  station  and  remain 
there  at  his  discretion,  and  thereby  to  exercise  more  or  less  moral 
influence  over  the  voters,  especially  the  illiterate  portion  of  them ; 
that  the  returning  officer  ought  at  all  events  to  have  a  discre- 
tionary power  of  removing  any  persons  who  were  not  present 
under  some  express  provision  of  the  Act  for  purposes  connected 
with  some  duty  or  business ;  and  that  therefore,  inasmuch  as  the 
plaintiff  admitted  that  he  was  there  claiming  a  discretionary  right 
to  be  there,  and  not  professing  to  be  in  the  discharge  of  any  duty 
or  business,  the  defendant  had  a  right  to  order  him  to  leave  the 
booth,  and,  upon  his  refusal,  to  cause  him  to  be  removed,  under 
s.  9  of  the  Act  and  clause  21  of  the  schedule. 


VOL.  X]  HILAEY  TERM,  XXXVIH  TIOT.  221 

Upoa  a  foil  consideration  of  these  arguments  and  of  the  various        1875 
provisions  of  the  Act,  I  have  come  to  the  conclusion  that  the  Clembntbon 
plaintiff  is  entitled  to  have  the  verdict  entered  for  him  according      masov. 
to  the  leave  reserved. 

The  words  of  clause  21  are  undoubtedly  strong  and  unqualified, 
except  so  far  as  they  are  modified  by  the  exceptions  contained  in 
the  clause  itself ;  but  one  of  those  exceptions  is  **  the  agents  of  can- 
didates," who  by  clause  57  are  defined  to  be  the  personation  agents 
appointed  under  s.  85  of  6  &  7  Vict  c.  18.  These  agents  are 
persons  whose  duties  under  35  &  36  Vict.  c.  33,  can  only  be  dis- 
charged by  means  of  their  presence  in  the  polling  station,  and 
by  their  observing  there  the  persons  who  come  to  vote,  and  form- 
ing a  judgment  as  to  whether  they  sxe  persons  really  on  the 
register  or  not.  Their  right  to  be  present  in  the  booth,  which  was 
secured  by  the  concluding  words  of  s.  85  of  6  &  7  Vict.  c.  18,  is 
preserved  by  one  of  the  exceptions  in  clause  21.  That  right  I 
consider  to  have  been  absolute  as  regards  the  booth  to  which  they 
were  appointed.  Then,  is  the  right  given  to  the  candidate  by 
clause  51  less  absolute  ?  I  cannot  see  that  it  is.  The  words  of 
the  clause  are  unlimited;  and  it  would  require  the  insertion  of 
other  words, — such  as,  "  for  that  purpose,"  or  '*  for  either  of  the 
purposes  aforesaid," — ^in  order  to  restrict  their  application  to  the 
two  special  purposes  mentioned  in  the  earlier  part  of  the  clause. 
This  I  do  not  feel  at  liberty  to  do,  from  a  mere  suspicion,  however 
strong,  that  it  might  have  been  the  intention  of  the  legislature  that 
the  right  of  the  candidate  should  be  so  restricted. 

It  may  be  argued  that,  in  order  to  put  this  construction  upon 
clause  51,  it  is  necessary  to  import  the  word  ''candidates"  into 
the  exceptive  words  in  clause  21.  Strictly  speaking,  this  is  so ;  but 
difficulties  such  as  these  unfortunately  occur  daily  in  the  construc- 
tion of  Acts  of  Parliament ;  and  the  true  solution  of  that  which 
exists  in  the  present  case  appears  to  me  to  be,  that  it  is  &lv  more 
probable  that  the  case  of  the  candidate,  and  his  powers,  was  not 
present  to  the  mind  of  the  draughtsman  when  he  drew  the  excep- 
tions in  clause  21,  than  that  he  should  have  used  such  large  words 
as  those  in  clause  51  intending  at  the  time  that  they  should  be 
restricted,  as  contended  for  by  the  defendant. 

I  think,  therefore,  that  the  very  large  words  of  clause  21  must 
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1875        be  held  to  be  qualified  by  the  equally  large  woxds  at  the  oonda- 

Olboehtboh  sion  of  dause  51,  and  that  the  candidate  at  an  election  has  a  right 

M^N.      ^  ^  present  in  the  polling  booths,  without  being  called  upon  to 

assign  any  reason  as  to  the  cause  of  his  presence.    This,  of  couise, 

will  not  justify  any  misconduct  on  his  part  when  in  the  station, 

for  which  he  might  be  removed  under  s.  9. 

I  think  that  the  rule  should  be  made  absolute. 

Bide  abaoIiUe. 

Attorney  for  plaintiff:  R  WiyrthingU^  far  Sale,  8hipman, 
Seddon,  &  Sola. 

Attorneys  for  defendant :  Johnson  A  WecUheralUj  for  Choree 
Badfield,  Jan.,  Manchester. 


•^««-  20  HILL  V.  CAMPBELL  and  WIFE. 


Libd — Discovery  and  Inspection  of  Documents  under  14  <fe  15  Vict.  c.  99,  8.  6, 
and  8. 50  of  the  Common  Law  Procedure  Act,  1854  (17  <fe  18  Vict.  c.  125). 

The  power  of  the  Court  to  graDt  inspection  nnder  14  &  15  Vict,  c  99,  s.  6, 
is  limited  to  cases  where  a  bill  for  discovery  in  equity  could  be  maintained. 

The  plaintifif,  who  had  been  in  the  domestic  service  of  the  defendants,  left  their 
service,  and  obtained  an  engagement  with  one  H.  The  female  defendant  wrote  a 
letter  to  H.  which  induced  him  to  decline  to  take  the  plaintiff  into  his  service, 
and  H.  returned  the  letter  to  the  writer.  The  plaintiff,  assuming  that  the  letter  con- 
tained libellous  matter  concerning  him,  brought  an  action,  and,  upon  an  afiBdavit 
that  he  believed  the  letter  to  be  a  libel,  and  that  it  was  necessary  for  the  conduct 
of  his  case  that  he  should  have  inspection  of  it,  took  out  a  summons  calling 
upon  the  defendants  to  shew  cause  why  he  should  not  be  at  liberty  to  inspect  it 
and  take  a  copy.  Upon  the  hearing  of  the  summons,  it  was  objected  on  the  part 
of  the  defendants  that  it  was  not  competent  to  the  judge  to  make  the  order 
prayed,  inasmuch  as  it  would  be  calling  upon  the  defendants  to  produce  that 
which  might  render  one  of  them  liable  to  a  criminal  prosecution.  Bramwell,  B., 
thereupon,  as  a  condition  of  his  refusing  to  make  an  order  for  inspection,  required 
the  female  defendant  to  make  an  affidavit  that  the  letter,  if  produced,  would  tend 
to  criminate  her.  The  defendants'  counsel  declining  to  produce  such  an  affidavit^ 
the  order  for  inspection  was  made.    • 

Upon  a  motion  to  rescind  this  order : — 

lleldy  by  Lord  Coleridge,  C.J.,  and  Grove,  J., — Brett,  J.,  dissenting, — that, 
inasmuch  as  the  letter  ivbs  relied  on  to  support  the  plaintifTs  case,  and  therefore, 
if  material  at  all,  must  necessarily  tend  to  lay  the  female  defendant  open  to  a 
criminal  charge,  discovery  of  it  could  not  have  been  obtained  by  a  bill  for  dis- 
covery or  a  motion  for  inspection  in  equity  (because  the  bill  would  have  been 
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demumbleX  and  oonseqnently  tliat  the  order  was  one  which  the  judge  had  no        1S75 

power  under  either  14  &  16  Vict.  c.  99,  s.  6,  or  17  &  18  Vict,  c  126,  s.  60,  to 

i_  HiUi 

maKe.  «, 

v» 

SerMe^  per  Brett,  J.,  that,  although  a  party  cannot  be  compelled  to  criminate  QaxfbiUi. 
himself  by  answer  to  intexrogatories  or  production  of  a  document,  it  is  neither  nn^ 
lair  nor  unjust  to  call  upon  him  to  take  the  objection  by  affinning  upon  oath 
that  his  answer  will  (or  may)  tend  to  criminate  him,  and  therefore  that  the 
condition  was  one  which  the  judge  under  the  latter  part  of  s.  60  of  the  CJommon 
Law  Procedure  Act,  1864,  might  properly  in  his  discretion  impose. 

Held,  by  Lord  Coleridge,  C^J.,  and  Grove,  J., — ^Brett,  J.,  dissenting,«that  s.  6 
of  14  &  16  Vict  a  99  is  not  altered  or  extended  in  its  import  by  ss.  60  and  61  of 
the  Common  Law  Procedure  Act,  1864. 

Held  also,  by  Lord  Coleridge,  C.J.,  and  GroTe,  J.,  that,  although,  in  an  appli- 
cation for  inspeotum  under  14  ft  15  Viot.  o.  99,  s.  6,  only,  the  power  of  the 
Coorts  of  oonunon  law  is  limited  by  the  practice  of  the  Courts  of  equity ;  yet, 
where  the  application  is  for  discovery  under  s.  60  of  the  Act  of  1864,  the  power  of 
the  Courts  of  common  law  is  not  so  limited. 

Held,  by  Brett,  J.,  that  the  power  of  the  Court  is  not  now  limited,  either  in 
allowing  interrogatories,  discovery,  or  inspection  of  doonments,  by  any  reference 
to  the  former  or  present  power  or  practice  of  the  Courts  of  equity  on  a  bill  of 
discoyery ;  and  that  therefore  it  is  no  valid  objection  to  such  an  order  that,  if  the 
facts  relied  upon  by  the  applicant  had  appeared  on  the  face  of  a  bill  for  discovery 
in  equity,  the  bill  would  have  been  demurrable,  or  that  no  order  Tor  inspection 
would  have  been  made. 

And  tembUf  per  Lord  Coleridge^  C  J.,  that  the  plaintiff  in  the  present  case'might 
have  obtained  inspection  of  the  letter  in  question  by  pursuing  the  course  of  pro- 
cedure pointed  out  by  s.  60  of  the  Common  Law  Procedure  Act,  1864. 

Diatincdon  between  discovery  and  inspection  under  14  &  15  Vict.  c.  99,  s.  6, 
and  17  &  18  Vict.  c.  125,  s.  60,  and  intemgatories  under  s.  51  of  the  last* 
mentioned  Act. 

This  was  an  action  against  hnsband  and  wife  for  an  alleged  libel 
contained  in  a  letter  written  by  the  female  defendant 

The  drcnmstances  under  which  the  alleged  libel  was  written 
and  published  were  as  follows : — The  plaintiff  had  been  a  domestic 
in  the  service  of  the  defendants.  Having  left  their  service,  he 
obtained  an  engagement  in  a  similar  capacity  with  a  Major  Horrocks, 
upon  a  character  given  of  him  by  the  male  defendant  After 
the  plaintiff's  engagement  with  his  new  employer,  the  female 
defendant  wrote  a  letter  to  that  gentleman  concerning  the  plaintiff 
which  induced  him  to  decline  to  take  the  plaintiff  into  his  service. 
This  letter  had  been  returned  by  Major  Horrocks  to  the  writer  at 
her  request 

Upon  an  aflSdavit  stating  these  facts,  and  further  stating  that 
the  plaintiff  had  reason  to  believe  and  did  believe  that  the  letter 
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1875  80  written  by  the  female  defendant  was  a  libel  on  him,  and  that  it 
Hill  was  necessary  for  the  conduct  of  the  plaintiflfs  case  that  he  should 
Oamfbbll.  ^^^  inspection  of  it,  a  summons  was  taken  out  before  Bram- 
well,  B.y  calling  upon  the  defendants  to  shew  cause  why  the 
plaintiff  should  not  be  at  liberty  to  inspect  and  take  a  copy  of  the 
letter.  Upon  the  hearing  of  the  summons  it  was  objected  on 
the  part  of  the  defendants  that  it  was  not  competent  to  the 
judge  to  make  the  order  prayed,  inasmuch  as  it  would  be  calling 
upon  the  defendants  to  produce  that  which  might  render  the 
female  defendant  liable  to  a  criminal  prosecution.  The  learned 
Baron  thereupon  offered  to  refuse  to  make  the  order,  if  the  female 
defendant  would  make  an  affidavit  that  she  feared  that  the  letter, 
if  produced,  would  tend  to  criminate  her.  The  defendants' 
counsel  declining  to  produce  such  an  affidavit,  the  learned  Baron 
made  an  order  for  inspection  as  prayed. 

Lucius  Kellt/f  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to 
rescind  that  order,  on  the  ground  that  the  learned  Baron  had  no 
power  to  impose  such  a  term,  because,  upon  the  beta  before  him, 
no  discovery  could  have  been  obtained  in  equity,  and  also  because, 
the  letter  being  alleged  by  the  plaintiff  himself  to  be  a  libel,  it  was 
not  competent  to  the  Court  or  a  judge  to  put  the  female  defendant 
to  the  alternative  of  producing  it  or  incurring  the  risk  of  pre- 
judicing the  defendants'  case  at  the  trial  by  her  refusal  to  make  the 
affidavit  suggested.  He  referred  to  the  following  authorities : — 
Bartlett  v.  Lewis  (1) ;  Tupling  v.  Ward  (2) ;  MFadzen  v.  Corpo- 
ration of  Liverpool  (3) ;  Edmunds  v.  Greenwood  (4) ;  ViUAoisnei 
V.  Tohin  (5);  Inman  v.  Jenkins  (6);  Cartioright  v.  Oreen  (7); 
Davis  V.  Gray  (8);  Story's  Equity  Jurisprudence,  §  599;  and 
Kerr  on  Discovery,  182,  ed.  1870,  referring  to  Honeywood  ]^ 
Selwin  (9),  per  Lord  Hardwicke.  ^ 

Nov.  21, 1874.     Castle  shewed  cause.    There  is  a  material  dis- 
tinction between  interrogatories  under  s.  51  of  tlie  Common  Law 

(1)  12  0.  B.  (N.S.)  249 ;  31  L.  J.  (4)  Law  Kep.  4  C.  P.  70. 
(C.P.)  230.  (5)  Law  Itep.  4  C.  P.  184. 

(2)  6  H.  &  N.  749 ;  30  L.  J.  (Ex.)  (6)  Law  Rep.  6  C.  P.  738. 
222.  (7)  8  Ves.  408. 

(3)  Law  Rep.  3  Ex.  279.  (8)  30  L.  T.  (N.S.)  418. 

(9)  3  Atk.  276. 
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Procedure  Act,  1854,  and  difloovery  or  inapection  of  documents.       1875 
With  regard  to  the  latter,  the  Courts  of  common  law  exercised  an       hill 
equitable  jurisdiction  even  before  14  &  15  Vict  c.  99,  s.  6.  (1)    ch^bmll. 
Edmunds  r.  Oreenwood  (2),  ViHebownet  y.  Tdbin  (3),  and  Inman 
Y.  Jenkins  (4),  proceeded  upon  that  distinction.     The  common 
law  right  of  inspection  is  considerably  enlarged  by  14  &  15  Vict, 
c  99,  s.  6,  and  still  further  by  s.  50  of  the  Common  Law  Pro- 
cedure Act,  1854,  and  is  as  large  as  the  right  of  discoyery  and 
inspection  formerly  exercised  exclusively  by  the  Court  of  Chancery. 
There,  the  defence  that  the  document  as  to  which  discovery  is 
sought  would  if  produced  tend  to  criminate  the  party  called  upon 
to  produce  it,  must,  as  in  the  case  of  a  witness  under  examination 
in  the  box,  be^taken  by  the  party  himself  upon  oath, — ^unless  it 
appears  on  a  judicial  proceeding  of  which  the  Court  will  take 
cognizance. 

[LoBD  Coleridge,  C  J.  That  is  scarcely  consistent  with  Cart" 
Wright  v.  Oreen  (5),  where  a  bill  was  held  by  Lord  Eldon  to  be 
demurrable  on  that  ground.] 

In  The  King  of  (he  Two  Sicilies  v.  WiUeox  (6),  Lord  Cranworth 
compelled  the  production  of  documents  notwithstanding  it  was 
alleged  that  their  production  would  render  the  parties  called  upon 
and  others  liable  to  criminal  punishment  and  penalties. 

[Lord  Colbbidge,  C.J.  The  Lord  Chancellor  distinguishes 
between  penalties  in  this  country  and  abroad.  "  Our  maxim,"  he 
says,  ^  IS,  that  a  person  need  not  expose  himself  to  penalties ;  but 
I  have  always  considered  that  the  maxim  related  to  this  country 
and  not  to  another.'^ 

(1)  14  ft  16  Vict.  c.  99,  B.  6,  enacts  same  to  be  duly  stamped,  in  all  cases 

that,  whenever  any  action  or  other  in  which  previous  to  the  passing  of 

legal  proceeding  shall  be  pending  in  this  Act  a  discovery  might  have  been 

any  of  the  superior  Courts  of  common  obtained  by  filing  a  bill  or  by  any 

law,  Ac.,  such  Court  or  a  judge  may,  other  proceeding  in  a  Court  of  equity 

**  on  application  made  for  such  purpose  at  the  instance  of  the  party  so  making 

by  either  of  the  litigantSi  compel  the  op-  application   as  aforesaid  to  the  said 

poeite  party  to  allow  the  party  making  Court  or  judge." 

the  application  to  inspect  all  docu-  (2)  Law  Kep.  4  C.  P.  70. 

ments  in  the  custody  or  under  the  (3)  Law  Bep.  4  C.  P.  184. 

oontiol  of  such  opposite  party  relating  (4)  Law  Bep.  5  C.  P.  738. 

to  such  action  or  other  \effl  proceeding,  (5)  8  Yes.  408. 

and,  if  necessary,  to  take  examined  (6)  20  L.  J,  (Ch.)  417. 
oofriefl  of  the  same,  or  to  procure  the 
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1875  In  EiU  v.  PhUp  (1),  an  order  was  made,  under  14  &  15  Yict. 

Hill  c.  99,  s.  6,  for  the  inspection  of  books  kept  by  the  keeper  of  a 
Campbell.  1^"^*^^®  asylum  licensed  under  8  &  9  Vict.  c.  100,  and  other  docu- 
ments. In  Osbom  v.  London  Dock  Go.  (2)  it  was  held  that  the 
objection  to  interrogatories  on  the  ground  that  the  answers  will  or 
may  tend  to  criminate  must  be  taken  by  the  party  himself  when 
he  has  been  sworn.    And  see  Boyle  v.  Wiseman.  (3) 

[LOBD  GoLEBiDGE,  C.J.  Assume  that,  if  the  question  arose  at 
the  trial,  the  objection  must  be  taken  by  the  witness  himself  upon 
oath,  and  that  interrogatories  stand  upon  pretty  much  the  same 
footing  in  that  respect ;  here  we  are  dealing  with  discovery,  which 
is  very  different.] 

In  OoBtna  v.  YcUes  (4),  the  Court  of  Exchequer,  in  an  action  for 
a  libel  where  there  was  a  plea  of  justification  imputing  to  the 
plaintiff  dishonesty  while  in  the  employ  of  the  defendant,  allowed 
the  plaintiff,  under  s.  50  of  the  Common  Law  Procedure  Act, 
1854,  to  inspect  accounts  famished  by  himself  of  moneys  received 
in  the  coarse  of  his  employ,  and  of  entries  in  the  defendant's  books 
of  moneys  received  from  him,  so  far  as  they  might  be  material  to 
disprove  the  charges  contained  in  the  plea.  In  Atkinson  f .  Fos- 
broke  (5),  which  must  govern  this  case,  in  an  action  of  slander,  it 
being  shewn  that  the  defendant,  at  a  certain  place,  in  tlie  presence 
of  certain  persons,  had  made  imputations  against  the  plaintiff  to 
the  effect  that  he  had  committed  foigeiy,  but  that  the  persons 
present  refused  to  give  the  plaintiff  any  farther  psirticulars,  the 
Court  of  Queen's  Bench  allowed  interrogatories  to  be  put  to  the 
defendant  as  to  the  precise  words  which  he  had  used.  Black- 
bum,  J.,  said:  ^In  allowing  the  interrogatories  (6),  so  far  from 
intending  to  interfere  with  the  decision  of  the  Court  of  Common 
Pleas  in  Stem  v.  Sevastopvlo  (7),  I  frilly  agreed  with  it ;  but  I 
thought  the  circumstances  were  different,  and  precisely  those 
under  which,  though  in  an  action  of  slander,  interrogatories  ought 
to  be  allowed."  At  all  events,  in  a  matter  where  the  judge  at 
chambers  has  exercised  his  discretion,  the  Court  will  not  interfere, 

(1)  7  Ex.  232;  21  L.  J.  (Ex.)  82.  (4)  27  L.  J.  (Ex.)  150. 

(2)  10  Ex.  698 ;  24  L.  J.  (Ex.)  140.  (6)  Law  Bep.  1  Q.  B.  628. 

(3)  10  Ex.  647 ;  24  L.  J.  (Ex.)  160.  (6)  At  Chambers. 

(7)  14  C.  B.  (N.S.)  787;  32  L.  J.  (C.P.)  268, 
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tmlesB  they  see  dearly  that  that  discretion  has  been  exercised       1875 
eiraneonsly :  see  The  BeptMie  of  Peru  v.  WegwiUn.  (1)  hul 

Kdly^  in  support  of  his  rule.  At  common  law,  the  exercise  of  their  q^'^t^a^ 
equitable  jurisdiction  to  grant  inspection  was  confined  by  the  Courts 
of  common  law  to  cases  where  the  instrument  sought  to  be  inspected 
was  one  upon  which  the  plaintiff  charged  the  defendant  as  a  party 
thereto,  when  only  one  part  of  the  instrument  had  been  executed, 
and  the  party  holding  it  consequently  held  it  as  trustee  for  both, 
or  where  a  counterpart  had  been  lost,  or  the  like.  The  principles 
of  the  common  law  as  to  inspection  have,  no  doubt,  been  enlarged 
by  14  &  15  Yict.  c.  99,  s.  6,  and  by  s.  50  of  the  Common  Law 
Procedure  Act,  1851;  but  not  beyond  the  cases  in  which  the 
Courts  of  equity  were  in  the  habit  of  granting  discovery  on  bill  or 
on  motion.  Equity  would  never  grant  discovery  in  respect  of  a 
document  which  would  tend  to  criminate  the  party.  In  Pritchett  v. 
Smart  (2),  this  Court  intimated  that  they  would  not  compel  a 
party,  under  their  common-law  jurisdiction,  to  produce  a  docu- 
ment the  production  of  which  might  subject  him  to  penalties; 
Coltman,  J.,  saying :  **  It  seems  to  me  that  we  must  reject  the 
application,  upon  the  same  grounds  on  which  a  Court  of  equity 
would  refuse  to  call  upon  the  party  to  answer  a  bill  of  discovery." 
And  Cresswell,  J.,  refers  to  Btdheh  v.  Richardson  (3)  as  an  authority 
for  that  position.  The  affidavit  upon  which  the  application  for 
inspection  is  founded  fixes  the  letter  as  the  libel  in  respect  of 
which  the  plaintiff  is  suing.  The  case  falls  precisely  within  the 
principle  of  Edmunds  v.  Oreenwoodl  (4)  The  only  difference  between 
the  two  cases  is^  that  there  the  production  of  the  document  miffht 
tend  to  criminate  the  party  producing  it,  and  here  it  mttst. 

[LoBD  CoLEBiDGE,  C  J.  The  difficulty  you  have  to  meet  is 
6.  50  of  the  Common  Law  Procedure  Act,  1854,  which  provides 
that  the  Court  may,  *'  upon  an  affidavit  of  the  party  of  his  belief 
that  any  document  to  the  production  of  which  he  is  entitled  for 
the  purpose  of  discovery  or  oihermse,  is  in  the  possession  or  power 
of  the  opposite  party,"  order  that  such  party  "  shall  answer  on 
affidavit  stating  what  documents  he  or  they  has  or  have  in  his 
possession  or  power  relating  to  the  matters  in  dispute,  &c.,  and 

(1)  Law  Rep.  7  C.  P.  352.  (8)  11  Ves.  878. 

(2)  7  C.  B.  625 ;  18  L.  J.  (O.P.)  211.  (4)  Law  Rep.  4  a  P.  70. 
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1875  whether  he  objects  (and,  if  so,  on  what  gronnds^)  to  the  prodaction 
5nl  ^f  ^^^  aa  are  in  his  possession  or  power ;  and,  upon  such  affidavit 
n  *kiLL.  ^^S  ^^^f  the  Goart  or  judge  may  make  such  further  order 
thereon  as  shall  be  jusl.^*  You  must  not  assume  that  this  is  a 
matter  of  which  a  Court  of  equity  would  not  grant  discovery. 
The  only  way  to  get  out  of  that  is,  by  shewing  that  the  document 
is  in  its  own  nature  one  which  the  Court  can  see  will  tend  to 
criminate  the  party  against  whom  discovery  is  sought.] 

Bes  ipsa  loquitur.  The  action  will  not  lie  unless  the  publication 
complained  of  is  a  criminal  libeL  In  Whaielsy  v.  Crawler  (1)  it 
was  held  to  be  an  objection  to  interrogatories  under  s.  51,  that  the 
answers  may  reasonably  be  expected  to  relate  exdusively  to  the 
case  of  the  interrogated  party.  ^  The  object  of  the  enactment," 
says  Lord  Campbell, ''  was,  to  obviate  what  was  a  scandal  to  the 
law,  namely,  the  necessity  of  oommencing  a  fresh  suit  in  a  Court 
of  equity  for  the  purpose  of  obtaining  discovery  in  aid  of  an  action 
at  law.  To  effectuate  this,  it  is  enacted  that,  by  leave  of  the 
Court  or  a  judge,  a  party  to  a  suit  may  deliver  '  interrogatories  in 
writing  upon  any  matter  as  to  which  discovery  may  be  sought.* 
What  is  the  interpretation  to  be  put  upon  that?  .  I  think  it  is  too 
wide  an  interpretation  to  say,  as  seems  to  have  been  said  by  Alder- 
son,  B.,  in  the  case  cited,  in  the  Exchequer  (2),  that  every  question 
may  be  asked  on  interrogatories  which  might  be  asked  if  the 
party  were  a  witness  at  the  triaL  I  think  the  interrogatories  must 
be  confined  to  matters  which  might  be  discovered  by  a  bill  of 
discovery  in  equity." 

[Lord  Colebidoe,  C.  J.  In  s.  50  the  words  are  ^  to  the  pro- 
duction of  which  he  is  entitled  for  the  purpose  of  discovery  or 
otherwise^*  By  s.  51  interrogatories  are  to  be  allowed  **  upon  any 
matter  as  to  which  discovery  may  be  sought."  That  seems  to 
limit  the  right  to  cases  in  which  a  Court  of  equity  would  grant 
discovery. 

Grove,  J.  In  the  case  of  The  Macgregor  Laird  (3),  upon  a 
motion  by  the  defendants  for  leave  to  inspect  certain  correspon- 

(1)  6  E.  &  B.  709 ;  25  L.  J.  (Q.B.)  said :  "  The  proceeding  is  analogous  to 
163.  that  of  the  examination  of  a  witness  at 

(2)  Otborn  v.  London  Dock  Co.y  10  the  trial.  It  seems  to  me  that  the 
Ex.  698,  702,   where   Alderson,   B.,  same  rales  should  be  followed." 

(3)  Law  Bep.  1  Ad.  &  £c.  307. 
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dence  between  the  plaintiff  and  his  agent.  Dr.  Lnshington  said :        1875 
**I  have  examined  the  cases  at  common  law  on  this  subject ;  but       tttt.t. 
the  whole  question  appears  to  me  to  be  in  a  state  of  darkness  and    c.Amwtx.. 
confusion.    It  would  not  be  right  for  the  Court  to  order  documents 
to  be  produced  of  the  contents  of  which  it  knows  nothing.    I 
direct  that  the  documents  in  question  be  produced  for  mj  inspec- 
tion; and  I  shall  then  consider  whether  I  ought  to  grant  the 
present  application."] 

In  Baker  y.  Lane  (1),  in  an  action  of  libel,  interrogatories 
pointing  to  the  publication  of  the  alleged  libel  by  the  defendant 
in  a  newspaper,  as  to  which  no  declaration  had  been  registered  in 
pursuance  of  6  &  7  Wm.  4,  c.  76,  ss.  6,  7,  at  the  Stamp  Office, 
were  disallowed,  as  tending  to  shew  that  the  party  sought  to  be 
interrogated  had  committed  a  criminal  offence.  But,  in  Biekfard 
y.  Darcy  (2),  it  was  held  to  be  no  objection  to  the  delivery  of 
interrogatories  under  s.  51,  that  the  answers  would  criminate  the 
party  interrogated,  provided  they  are  put  bona  fide ;  but  he  may 
on  that  ground  refuse  to  answer  them. 

CW.  adv.  vtilt. 

Jan.  20, 1875.  The  judges  differing  in  opinion,  the  following 
judgments  were  delivered : — 

Brett,  J.  In  this  case  Mr.  Kelly  obtained  a  rule  to  rescind  an 
order  made  by  Bramwell,  B.,  at  Chambers,  directing  the  defendants 
to  give  inspection  to  the  plaintiff  of  a  certain  letter. 

The  action  was  for  libeL  The  facts  stated  to  the  learned  judge 
at  Chambers,  and  to  us,  as  those  on  which'  the  plaintiff  reb'ed, 
were,  that  he  had  been  a  domestic  in  the  service  of  the  defendants ; 
that  he  had  left  their  service,  and  had  obtained  another  engage- 
ment, after  a  reference  to  the  male  defendant ;  that  the  female 
defendant  had  then  written  a  letter  to  the  plaintiff's  new  employer, 
who  had  thereupon  cancelled  his  engagement  with  the  plaintiff; 
that  the  plaintiff  had  therefore  reason  to  believe,  and  did  believe, 
that  the  letter  so  written  by  the  female  defendant  was  a  libel ; 
that  the  letter  had  been  returned  to  the  female  defendant  at  her 
request ;  that  the  action  was  brought  for  a  libel  alleged  to  be 
contained  in  the  letter ;  and  that  it  was  necessary  for  the  conduct 

(1)  3H.&C.544;  34  L.  J.  (Ex.)  57.  (2)  Law  Bep.  1  Ex.  854. 
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1875  of  the  plaintiff's  case  that  he  should  have  inspection  of  that 
Hill  letter, 
Camtoill  Upon  these  &ct8  appearing  on  the  hearing  of  the  summons,  and 
npon  an  objection  being  made  by  counsel  on  the  part  of  the 
defendants  that  the  order  ought  not  to  be  made,  because  it  might 
oblige  the  female  defendant  by  producing  the  letter  to  lay  herself 
open  to  a  criminal  charge.  Baron  Bramwell  offered  to  refuse  to 
make  an  order  for  inspection,  if  the  female  defendant  would  make 
an  affidayit  that  she  feared  that  th^  letter  would  tend  to  eriminate 
her.  The  counsel  for  the  defendants  declined  on  the  part  of  hia 
clients  to  produce  such  an  aflSdavit;  and  thereupon  the  judge 
made  an  order  for  the  inspection  of  the  letter. 

It  was  argued  before  us  that>  notwithstanding  the  refusal  of  the 
defendants  to  produce  the  suggested  affidavit,  the  learned  judge 
was  wrong  in  making  the  order, — first,  because  upon  such  facts  as 
were  before  him,  no  discovery  by  way  of  inspection  could  have 
been  obtained  by  filing  a  bill  of  discovery  in  equity ;  for,  upon 
such  facts  appearing  in  a  bill  of  discovery,  the  bill  would  have 
been  demurrable,  and,  if  discovery  could  not  have  been  obtained  in 
equity,  inspection  could  not  be  granted  at  common  law, — ^secondly, 
if  that  objection  could  not  be  sustained,  that  the  order  ought  not 
to  have  been  made,  because  the  letter  was  alleged  by  the  plaintiff 
to  be  a  libel,  and  a  defendant  ought  not  to  be  forced  either  to 
produce  or  to  make  oath  concerning  a  letter  so  described  by  the 
plaintiff  in  the  application  for  inspection,  unless  under  very 
peculiar  circumstances,  which  did  not  exist  in  this  case. 

In  consequence  of  this  order  having  been  made  at  Chambers^ 
with  the  usual  and  necessary  liberty  of  action  there  practised,  it  ia 
difficult,  but  it  seems  necessary,  to  extricate  exactly  what  the 
point  is  which  the  Court  is  now  bound  to  determine.  It  does  not 
seem  to  have  been  a  case  in  which  the  plaintiff  required  the  de- 
fendants to  make  an  affidavit  stating  what  documents  they  had  in 
their  possession :  the  plaintiff  affirmed  and  the  defendants  did  not 
deny  that  the  defendants  had  the  letter.  What  the  plaintiff  asked 
for  by  the  summons  was  an  order  for  the  inspection  of  the  parti- 
cular  letter.  The  application,  therefore,  was  not  for  discovery 
under  s.  50  of  the  Common  Law  Procedure  Act,  1854  (17  & 
18  Yict.  c.  125),  but  for  inspection  either  under  the  latter  part  of 
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sadi  8.  50y  or  nnder  s.  6  of  14  &  15  Vict.  c.  99.  It  seems  to  me  1875 
that  at  Chambeis  the  application  should  be  taken  to  be  made  under  hill 
any  legal  power  whidi  the  judge  has  to  grant  the  application.  (^^^^^ 
The  objection,  therefore,  taken  on  behalf  of  the  defendants  would 
seem  to  have  been  in  effect  that  the  affidavit  made  by  the  plain- 
tiff, or  the  uncontradicted  statement  of  facts  equivalent  to  it, 
shewed  on  the  face  that  the  production  asked  for  of  the  document 
particularized  must  be  either  wholly  immaterial  to  support  the 
plaintiff's  case,  or  must  tend  to  lay  the  female  defendant  open  to 
a  criminal  charge ;  that^  in  either  case,  discovery  of  it  could  not 
have  been  obtained  by  a  bill  in  equity,  because  the  bill  would 
have  been  demurrable ;  that  consequently  the  case  was  not  brought 
within  either  of  the  statutes ;  and  that  consequently  the  judge  had 
no  power  to  make  the  order.  The  objection  was  not  nor  is  that 
the  judge,  having  power  to  make  an  order,  ought  not  to  have 
imposed  the  terms  of  an  affidavit  to  be  made  by  the  female  de- 
fendant, but  that  the  case  was,  upon  the  shewing  of  the  plaintiff, 
one  in  which  the  judge  had  no  power  to  make  an  order,  because  the 
lequirements  of  neither  statute  were  fulfilled. 

In  order  to  determine  this  question,  it  seems  necessary  to  con- 
sider cafefhlly  what  the  present  powers  of  the  common  law  Courts 
are,  both  as  to  discovery  of  other  matters  and  as  to  discovery  and 
inspection  of  documents. 

First,  then,  the  common  law  C!ourts  have  a  common  law  power 
to  order  inspection  of  certain  documents ;  but  they  had  no  power 
at  common  law  to  order  discovery.  By  statute  14  &  15  Yict. 
c  99,  s.  6,  the  power  of  ordering  inspection  was  enlarged.  It  did 
not  purport  to  give  a  power  of  ordering  discovery ;  and  it  did  not 
directly  give  any  such  power.  But  indirectly  it  seems  to  have 
given  some  such  power,  and  in  this  way,*— the  applicant  for  inspec*- 
tion  made  an  affidavit  that  certain  documents  were  in  the  posses- 
sion of  the  respondent,  and  stated  other  facts  to  shew  that  he  was 
oititled  to  inspect  them ;  the  respondent  might  resist  the  order, 
among  other  modes,  by  answering  by  affidavit  that  no  such  docu- 
ments were  in  his  possession  or  control ;  if  he  did  not  make  such 
an  affidavit,  it  was  assumed  that  such  documents  were  in  his  pos- 
session or  control :  the  applicant,  therefore,  forced  him  to  admit  or 
deny  the  possession  or  control  of  the  documents  specified  by  the 
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1875  applicant :  this  was  indirectly  forcing  the  respondent  to  a  dts- 
Hiu.  covery.  But  it  was  an  indirect  and  a  limited  power  of  discovery, 
CAimiLL  co^fi^®^  ^  such  documents  as  the  applicant  could  conscientiously 
specify.  By  s.  50  of  the  Common  Law  Procedure  Act^  1854,  the  power 
of  the  common  law  Courts  to  make  an  order  for  the  discovery  of 
documents  was  considerably  enlarged.  The  power  was  made 
direct;  and,  if  the  applicant  for  an  order  to  discover  could  specify 
any  one  or  more  documents  of  a  certain  kind  as  being  in  the 
possession  or  control  of  the  respondent,  the  latter,  if  he  could  not 
avoid  the  proposed  order  altogether,  must  by  affidavit  make  dis- 
covery of  his  possession  of  or  control  over,  not  only  the  specified 
document  or  documents,  but  of  all  relating  to  the  matters  in 
dispute.  It  is  a  question  to  be  considered  hereafter,  whether 
the  50th  section  enlarged  at  all  the  power  of  making  an  order 
for  the  inspection  of  the  documents  discovered  under  the  order 
for  discovery. 

The  power  of  the  common  law  Courts  to  make  orders  for  dis- 
covery was  further  enlarged  by  s.  61  of  the  Common  Law  Pro- 
cedure Act,  1854.  By  that  section  they  have  power  to  order  a 
respondent  to  answer  on  affidavit,  not  only  as  to  his  possession  or 
control  of  documents,  but  interrogatories  upon  other  matters. 

Now,  in  all  the  three  enactments  there  is  a  limitation  as  to  the 
subject-matter  of  the  order.  Li  s.  51  it  is  not  interrogatories  as  to 
all  matters  which  are  to  be  allowed,  but  only  as  to  '*  any  matter 
as  to  which  discovery  may  be  sought"  In  s.  50,  the  affidavit  of 
the  applicant  is  not  to  be  as  to  any  document,  but  as  to ''  any 
document  to  the  production  of  which  he  is  entitled  for  the 
purpose  of  discovery  or  otherwise.**  Li  s.  6  of  14  &  15  Vict  c.  99, 
it  is  not  all  documents  which  may  be  inspected ;  but  only  docu- 
ments in  cases  in  which  previous  to  the  passing  of  the  Act  **  a 
discovery  might  have  been  obtained  by  filing  a  bill  or  by  any 
other  proceeding  in  equity/' 

Having  regard  to  the  authorities  and  to  the  question  as  now 
brought  before  ns,  it  seems  to  me  impossible  to  come  to  a  satis- 
factory determination  without  carefully  considering  what  the 
limitations  in  all  these  cases  are,  and  whether  they  are  the  same 
in  all,  and  whether,  reading  them  all  as  applicable  to  the  powers 
of  the  Court,  the  limitation  in  14  &  15  Vict  c.  99,  s.  6,  as  to  the 
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kind  of  document  of  which  inspection  may  be  ordered  is  not  1^75 
enlarged.  One  view  is,  that  the  limitation  in  all  the  enactments  hiu. 
refers  to  and  is  co-extensive  with  the  limitation  of  the  power  of  q^h^bkll. 
the  Courts  of  equity  to  grant  discovery,  or  discovery  by  means  of 
inspection  or  a  bill  of  discovery.  As  to  the  extent  of  the  limita- 
tion in  8.  6  of  14  &  15  Vict.  c.  99,  the  Court  of  Common  Pleas,  in 
Oomm  V.  Parrott  (1),  refused  to  make  an  order  for  inspection, 
because  '^no  bill  for  a  discovery  (i.e.  no  bill  of  discovery  in  equity) 
could  have  been  maintained  in  this  case  before  the  Common  Law 
Procedure  Act,  1854  ]  consequently  we  think  that  this  rule  must 
be  dischai^ed."  That  measures  the  limitation  in  the  statute  14  & 
15  Vict  c.  99,  at  the  time  it  was  passed,  by  the  limitation  of  the 
powers  of  a  Court  of  equity  on  a  bill  of  discovery.  It  must  be 
noticed  that  the  order  is  said  in  the  head-note  to  have  been 
applied  for  under  s.  6  of  14  &  15  Vict.  c.  99,  and  that  the  judg- 
,ment  refers  to  s.  50  of  the  Common  Law  Procedure  Act,  1854. 
It  is  probable  that  the  application  for  an  order  to  inspect  was 
taken  to  be  made  under  either  or  both.  The  interpretation  may 
therefore  be  taken  to  apply  to  either  or  to  both.  .  If  it  applies 
only  to  8.  6  of  14  &  15  Yict  c.  99,  the  question  still  arises  whether 
the  limitation  as  to  the  kind  of  document  is  not  enlarged  by  s.  50 
of  the  Common  Law  Procedure  Act,  1854.  If  it  applies  to  both, 
there  is  a  *  question  whether  the.  case  itself  is  not  overruled  or 
departed  from  in  subsequent  judgments. 

In  Hunt  V.  Hewitt  (2),  the  Court,  in  an  elaborate  judgment, 
explained  the  construction  of  s.  6  of  14  &  15  Vict.  c.  99, — 
**  Further,''  they  say,  **  the  affidavit  (i.e.  of  the  applicant)  must 
shew  that  the  applicant  would  by  a  bill  of  discovery  or  other 
proceeding  be  able  to  obtain  a  discovery  and  inspection  of  the 
documents.  Under  the  last  head,  we  must  follow  the  rules  estab- 
lished in  Courts  of  equity  within  which  every  plaintiff  must  bring 
himself  in  order  to  obtain  an  inspection  by  bill  of  discovery ;  and 
therefore,  if  the  facts  be  disputed,  the  affidavit  ought  to  state  all 
that  a  plaintiff  in  equity  must  state  in  order  to  entitle  himself  to 
a  discovery  and  inspection."  The  Judgment  goes  on  to  say  (3); 
**  To  this  affidavit  the  opponent  may  answer  by  swearing  that  he 

(1)  3  a  B.  (N.S.)  47 ;  26  L.  J.  (C,P.)         (2)  7  Ex.  236 ;  21  L.  J.  (Ex.)  210. 
279.  (3)  7  Ex.  at  p.  244. 
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1875        has  no  such  documents,  or  that  they  relate  exclusively  to  his  own 

Hill       c*we,  or  that  he  is  for  any  sufficient  reason  privileged  from  pro- 

Gahfbell.    ^^^^^S  them."    This  is  an  authoritative  and  a  clear  decision  that 

the  limitation  in  the  statute  14  &  15  Vict,  c;  99,  ii^  that  the  facts 

must  be  such  as  would  obtain  both  discovery  of  the  documents 

and  inspection  of  them  in  equity. 

These  are  the  cases  which  interpret  judicially  the  statute  14  & 
15  Vict.  c.  99.  We  must  now  turn  to  those  which  interpret  the 
Common  Law  Procedure  Act,  1854.  They  mostly  deal  with  a.  51, 
but  must  be  considered. 

In  OAorn  v.  London  Dock  Co.  (1),  an  objection  taken  to  a  pro- 
posed order  for  interrogatories  under  &  51  was,  that,  if  the  re- 
spondent was  a  party  to  such  fraudulent  practices  as  those  sought 
to  be  established  by  the  answers  to  the  interrogatories,  the  respon- 
dent would  be  liable  to  be  indicted  for  the  same.  And  it  was 
argued  that  the  right  to  the  delivery  of  interrogatories  under  the 
51st  section  is  confined  to  cases  where  a  discovery  might  have  been 
obtained  in  a  Court  of  equity,  and  that  a  bill  of  discovery  could 
not  be  obtained  in  a  case  where  the  questions  sought  to  be  put 
would  criminate  the  parly  sought  to  be  interrogated.  In  answer 
to  this  argument,  Parke,  B.,  said  (2) :  ^'  The  language  of  the  Slst 
section  is  much  more  extensive  in  its  signification,  and  has  no  sueh 
UmtioHon  as  that  contended  for"  He  then  allocates  and  joins 
together  ss.  50  and  51,  and  then  says  of  s.  51,  ''It  does  not  say 
that  the  power  is  limited  to  cases  in  which  a  bill  of  discovery  will 
lie."  And  Alderson,  B.,  says  (3) :  '*  The  proceeding  is  analogous 
to  that  of  the  exammation  of  a  witness  at  the  trial.  It  seems  to  me 
that  the  same  rules  should  be  followed.  The  sy^m  introduced  by 
this  statute  is  an  improvement  upon  the  method  of  proceeding  by 
bill  of  discovery."  These  are  strong  intimations  that  the  limita- 
tion in  s.  51,  and  perhaps  in  s.  50  also,  is  not  conterminous  with  the 
power  of  Courts  of  equity  on  bills  of  discovery.  But,  in  Whaidey 
V.  Crowter  (4),  Lord  Campbell  says :  "  I  think  the  interrogatories 
must  be  confined  to  matters  which  might  be  discovered  by  a  bill 
of  discovery  in  equity."    Erie,.  J.,  assented.    The  point,  however, 

(1)  10  Ex.  698 ;  24  L.  J.  (Ex.)  140. 

(2)  10  Ex.  at  p.  702.  (4)  5  E.  &  B.  709  5  26  L.  J.  (Q.B.) 

(3)  At  p.  702,  163. 
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ander  discussion  was  whether  the  interrogatories  must  not  be  con-       1875 
fined  to  matters  which  would  promote  the  applicant's  case.  hill 

In  BarUett  v.  Lewis  (1),  the  objection  to  an  order  for  interroga-  oamfmll. 
tones  under  s.  51  was,  that  the  answers  would  tend  to  criminate 
the  party.  Erie,  G. J.,  says  (2) :  ''  Nor  do  I  infer  from  the  language 
of  the  51st  section  that  it  was  intended  that  the  practice  of  the 
Courts  of  equity  was  to  regulate  us.  I  think  the  legislature  has 
cautiously  abstained  from  limiting  the  power  of  administering  in- 
terrogatories to  cases  where  a  bill  for  discoyery  will  lie.''  And 
WilleSy  J.9  says  (3) :  '*  It  is  only  necessary  to  look  at  the  frame 
of  the  51st  section  to  see  that  it  was  intended  that  this  new  juris- 
diction should  be  administered  in  the  Courts  of  law  by  analogy  to 
their  own  proceedings,  and  not  to  the  practice  of  the  Courts  of  equity. 
The  framers  of  the  Act  eyidently  did  not  intend  that  we  should  be 
fettered  by  the  rules  of  equity.  Upon  a  careful  consideration  of 
its  language,  I  think  the  61st  section  will  be  found  expressly  to 
ezdode  the  difficulties  which,  as  appears  from  the  treatises  on  the 
Law  of  Discoyery  by  Sir  James  Wigram  and  Mr.  Hare,  so  fre- 
quently arose  in  Courts  of  equity,  as  to  whether  an  objection  of 
this  nature  should  be  made  on  demurrer  or  come  by  way  of  an- 
swer." He  goes  on  to  say :  ''  The  party  interrogated  is,  by  the 
yery  terms  of  the  section,  placed  in  the  position  of  a  witness :"  and 
he  pronounces,  in  consequence,  that  the  interrogatories  may  be 
put,  and  that  the  respondent  must  raise  his  objection  in  his  answer 
upon  oath. 

Nothing  can  be  more  distinct  than  this  is,  that,  in  s.  51,  the 
words,  '*  as  to  which  discoyery  may  be  sought,"  do  not  mean  ^  as 
to  which  discoyery  would  be  granted  in  equity."  And,  if  those 
words  in  s.  51  do  not  import  that  the  limitation  is  to  such  dis- 
coyery as  would  be  granted  in  equity,  it  seems  impossible  to  hold 
that  the  words  in  s.  50,  '^  to  the  production  of  which  he  is  entitled 
for  the  purpose  of  discoyery  w  otherwise^*  mean, "  as  to  which  pro- 
duction would  be  granted  in  equity."  The  first  may  be  read  "  as 
to  which  he  would  be  entitled  to  discoyery,"  when  it  is  the  same 
as  the  second ;  or  the  second  may  be  read  **  as  to  which  discoyery 

(1)  12  C.  B.  (N.S.)  249 ;  31  L.  J.         (2)  12  C.  B.  (N,S.)  at  p.  261. 
(Ci».)  230.  (3)  12  C.  B.  (N.S.)  at  p.  262. 
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1875        by  inspection  may  be  Bonght,"  when  it  is  the  same  as  the  first. 

Hill  The  two  phrases  are  in  effect  the  same. 
Campbell.  ^^  ^^  ^  *^°^»  ^®  power  of  discovery  of  documents  given  by 
s.  50  of  the  Common  Law  Procedure  Act^  1854,  applies  to  other 
documents  than  those  which  could  have  been  relied  on  in  an  affi- 
davit under  s.  6  of  14  &  15  Vict.  c.  99.  And,  inasmuch  as  the 
power  of  discovery  given  in  s.  50  is  given,  as  it  seems  to  me,  solely 
for  the  purpose  of  obtainmg  discovery  of  documents  which  may  he 
ordered  to  be  produced  for  inspection,  it  seems  to  follow,  unless 
the  extended  power  of  discovery  is  to  be  nugatory,  that  the  power 
of  ordering  inspection  applies,  since  the  passing  of  the  Common 
Law  Procedure  Act,  1854,  to  other  documents  than  those  which 
could  have  been  relied  on  in  an  affidavit  under  14  &  15  Vict.  c.  99. 
It  further  follows  that  neither  the  order  for  discovery  of  docu- 
ments nor  the  order  for  inspection  is  confined  by  the  statute  to 
such  documents  as  could  be  discovered  and  inspected  by  virtue  of 
orders  or  decrees  made  on  a  bill  of  discovery  in  equity.  And 
thus,  in  Daniel  v.  Band  (1),  Erie,  C.J.,  says :  ^  The  statute  has 
given  to  the  Courts  extremely  wide  powers  for  directing  docu- 
ments to  be  produced,  limited  only  hy  what  they  shall  think  just" 
Either,  therefore,  as  was  suggested  in  The  BeptMic  of  Peru  y. 
Wegudin  (2),  an  order  for  inspection  can  be  made  under  s.  50  of 
the  Common  Law  Procedure  Act,  1854,  in  respect  of  documents 
which  could  not  have  been  ordered  to  be  inspected  under  s.  6  of 
14  &  15  Yict.  c.  99,  or,  reading  together  the  two  statutes,  which 
are  in  pari  materie,  an  order  for  inspection  made  under  s.  6  of  14 
&  15  Vict  c.  99,  can  now  be  applied  to  documents  discovered  by 
means  of  an  order  for  discovery  of  documents  made  under  s.  50  of 
the  Common  Law  Procedure  Act,  1854,  that  is  to  say,  to  docu- 
ments not  necessarily  limited  to  such  as  might  have  been  discovered 
and  inspected  in  equity  upon  a  bill  of  discovery. 

In  the  result,  the  legislation  as  to  discovery  at  common  law 
seems  to  me  to  stand  thus, — ^that  the  Court  may  order  to  be  ad- 
ministered to  an  opposite  party  any  interrogatories  on  any  matters 
which  prim&  facie  are  material,  and  in  support  of  the  applicant's 
case,  and  which  are  in  the  opinion  of  the  Court  fair  and  just :  and 
(1)  9  C.  B.  (N.S,)  716.  (2;  Law  Eep.  7  0.  P.  352. 
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80  they  may  order  discovery  and  inspection  of  any  documents  1875 
which  are  prima  facie  shewn  to  be  material  and  in  support  of  the  bjli, 
applicant's  case,  and  as  to  which  it  is,  in  the  opmion  of  the  Court,  oamfbblt.. 
prima  facie  shewn  that  it  would  he  fair  cmdjust  to  order  discovery 
and  inspection.  The  respondent  may  defend  himself  from  answer- 
ing any  of  the  proposed  interrogatories,  or  from  producing  for 
inspection  any  of  the  proposed  documents,  by  satisfying  upon  oath 
the  Court  that  he  is  privileged  from  answering  the  question  or 
producing  the  document.  The  power  of  the  Court  is  not  now 
limited,  either  in  ordering  interrogatories,  discovery  of  documents, 
or  inspection  of  documents,  by  any  reference  to  the  former  or  pre* 
sent  power  or  practice  of  Courts  of  equity  on  a  bill  of  discovery* 
It  is  therefore  no  valid  objection  to  an  order  for  interrogatories,  or 
to  an  order  for  discovery  of  documents,  or  to  an  order  for  inspec- 
tion of  documents,  to  shew  that,  if  the  founts  relied  upon  by  the 
applicant  had  appeared  on  the  &ce  of  a  bill  of  discovery  in  equity, 
the  bill  would  have  been  demurrable,  and  the  interrogatories  ac- 
companying it  would  have  therefore  fallen,  or  that  no  motion  for 
an  order  for  inspection  could  have  been  made. 

If,  in  the  present  case,  it  had  been  necessary  for  the  plaintiff  to 
proceed  by  the  bill  of  discovery  or  affidavit  and  motion  for  inspec- 
tion in  equity,  he  must  on  the  face  of  the  bill  or  affidavit  have 
stated  the  existence  of  an  action  of  libel  at  common  law,  that  the 
plaintiff  and  defendant  in  equity  were  parties  to  it,  that  the  facta 
existed  which  were  stated  to  Baron  Bramwell  on  the  summons 
before  him,  that  the  letter  alleged  to  contain  the  libel  sued  on  was 
in  possession  of  the  defendant  in  eqnity,  that  it  was  material  and 
necessary  in  support  of  the  plaintiff's  case,  and  that  he  desired 
discovery  and  inspection  of  it.  The  bill  would  have  been  accom- 
panied by  interrogatories  tending  to  the  discovery  of  the  letter. 
It  would  be  obvious  on  the  face  of  the  bill  or  of  the  affidavit,  that, 
if  the  defendant  in  equity  produced  the  letter  for  inspection,  it 
must,  if  it  contained  no  libel,  be  immaterial  as  in  support  of  the 
plaintiff's  case,  leaving  him  in  fact  without  any  case,  or  it  must 
lay  the  defendant  in  equity  open  to  a  criminal  indictment  for  libel. 
Such  a  bill  would  undoubtedly  be  demurrable,  or  such  motion  be 
at  once  rofused  for  the  insufficiency  of  the  affidavit.  It  is  dear, 
therefore,  that  the  Court  in  the  present  case  determines  that  the 
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1875       objection  to  Baron  Bramwell's  order,  which  was  put  upon  the 

Hill       ground  that  the  facts  before  him  would  have  made  a  bill  for  dis- 

OAxrasLL.    <^v®^  demurrable,  fails,  notwithstanding  the  Court  agrees  that 

the  facts  stated  before  him  would  hare  made  a  bill  of  discorery 

demurrable. 

The  next  question  is  whether  the  Court  can  say  that  the  order, 
under  the  circumstances,  was  not  judicially  fair  and  just.  Here, 
again,  it  seems  to  me,  reading  ss.  50  and  51  of  the  Common  Law 
Procedure  Act»  ISSl,  together  with  s.  6  of  14  &  15  Vict.  c.  99,  as 
forming  the  present  legislation  with  regard  to  the  powers  of 
common  law  Courts  to  enforce  discovery,  that  what  is  or  is  not 
fidr  and  just  as  to  discovery  by  interrogatories  is  or  is  not  £ur 
and  just  in  precisely  the  same  way  and  to  the  same  extent  as  to 
discovery  by  inspection.  The  question,  then,  is,  whether  it  is 
judicially  fair  and  just  in  a  civil  suit  to  order  a  respondent  to 
answer  interrogatories  the  answers  to  which  may  lay  him  open  to  a 
criminal  chaige,  or  to  order  him  to  discover  or  produce  documents 
which  would  lay  him  open  to  a  criminal  charge,  unless  he  will 
upon  oath  declare,  and  by  means  of  £acts  stated  upon  oath  satisfy 
the  Court,  that  his  answer  or  the  document  will  lay  him  open,  or 
tend  to  lay  him  open,  to  a  criminal  charge.  The  question  is  not 
whether  he  can  be  compelled  finally  to  criminate  himself  by  answer 
or  document.  Upon  that  point  there  is  no  doubt.  He  cannot  by 
the  law  of  England  be  so  compelled.  But  the  question  is,  whether, 
in  either  process  of  discovery,  it  is  unfair  and  unjust  to  call  upon 
him  to  take  the  objection  in  his  answer  on  oath  to  the  inter- 
rogatories put  to  him  or  the  affidavit  produced  against  him. 

In  Tuplinff  v.  Ward  (I),  a  rule  had  been  obtained  calling  on 
the  defendant  in  an  action  of  libel  to  shew  cause  why  the  plaintiff 
should  not  be  at  liberty  to  exhibit  interrogatories.  The  objection 
taken  was  that  the  questions  proposed  were  sach  as,  if  answered  in 
the  affirmative,  the  answers  would  expose  the  defendant  to  a 
criminal  prosecution.  The  Court  refused  to  allow  the  interroga* 
tories  to  be  put.  **  Without  laying  down  any  general  rule  on  the 
subject^**  says  Martin,  B.,  **  we  think  that»  in  cases  of  this  kind,  it 
ivautd  be  unfair  to  submit  questions  which  a  party  is  clearly  not 
bound  to  answer." 

(I)  6  H.  &  N.  749 ;  30  L.  J.  (Ex.)  222. 


VOL.  X]  HILAEY  TBBM,  XXXVm  VICT.  239 

In  SUem  t.  Sevadapulo  (1),  the  Court  refused  to  allow  inter-       1875 
rogatories  to  be  put  in  an  action  of  slander,  on  the  ground  that       hol 
the  allowance  of  them  in  that  case  would  not  conduce  to  the    haij^it. 
furtherance  of  justice.    ''But  the  legislature/'  says  Erie,  CJT., 
''has  been  careful  to  draw  our  attention  to  the  fact  that  inter- 
rogatories are  not  to  be  granted  in  every  case.    The  Court  must 
convince  itself  that  the  step  will  conduce  to  the  furtherance  of 
justice  and  the  promotion  of  truth."    "  I  do  not  mean  to  say  that 
in  no  case  will  the  Court  allow  interrogatories  in  an  action  of 
slander." 

In  Osbom  v.  London  Dock  Go.  (2),  interrogatories  were  allowed 
to  be  put,  although  the  answers,  if  in  the  affirmative,  might  tend 
to  criminate  the  respondent  "The  plaintiff,"  says  Parke,  B., 
"  must  be  put  on  his  oath,  and,  when  he  finds  any  question  pinch 
him,  he  must  object  to  it"  "  The  proceeding,"  says  Alderson,  B., 
''  is  analogous  to  that  of  the  examination  of  a  witness  at  the  trial. 
It  seems  to  me  that  the  same  rules  should  be  followed." 

In  BartUtt  v.  Lewis  (8),  interrogatories  were  allowed  to  be  put, 
although  the  answers  might  tend  to  criminate.  "  It  is  clear,"  says 
Erie,  C J.,  "  that  every  one  of  the  questions  might  be  put  to  the 
party,  if  he  were  in  the  witness-box ;  and,  if  he  then  chooses  to 
swear  that  his  answers  will  render  him  liable  to  be  criminally  pro- 
ceeded against,  he  may  protect  himself  from  the  dilemma  by 
declining  to  answer.  But^  independently  of  that  privilege,  the 
interests  of  truth  and  justiee  must  be  cMowed  to  prevail.  I  know  of 
no  principle  of  law  which  should  protect  a  man  who  has  been 
guilty  of  an  indictable  offence  from  being  placed  in  this  predica- 
ment (i.e.  of  being  obliged  to  take  the  objection  in  answer  on 
oath),  any  more  than  one  whose  fraud  and  dishonesty  fall  short  of 
rendering  him  criminally  responsible."  "  Upon  this  ground,"  says 
Willes,  J.,  "  it  appears  to  me  that^  even  admitting  that  the  inter- 
rogatories are  put  for  the  purpose  of  extracting  answers  which 
may  criminate  the  party,  or  of  prejudicing  him  in  the  estimation 
of  the  jury  if  he  declines  to  answer  them,  they  ought  to  be  allowed 
to  be  put" 

(1)  14  C.  B.  (N.S.)  737 ;  82  L.  J.  (3)  12  C.  B.  (N.S.)  249 ;  81  L.  J. 
(C.P.)  268.  (C.P.)  230. 

(2)  10  Ex.  698 ;  24  L.  J.  (Ex.)  140. 
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1875  In  Atkinson  v.  Fosbroke  (1),  interrogatories  were  allowed  to  be 

Hill  put  to  a  defendant  as  to  the  precise  words  he  had  used  in  nttering 
OAMrouLL.  ^^  alleged  slander  for  which  the  action  was  brought  against  him.. 
''  In  allowing  the  interrogatories/'  says  Blackburn,  J.,  **  so  far  from 
intending  to  interfere  with  the  decision  in  Stem  v.  Sevadopulo  (2), 
I  fully  agreed  with  it;  but  I  thought  the  circumstances  were 
different."  The  circumstances  in  the  case  before  the  Court  of 
Queen's  Bench  were,  that  something  which  had  been  stated  by 
the  defendant  had  been  acted  upon  by  a  club  committee  as  if  the 
statement  contained  an  imputation  against  the  plaintiff,  and  the 
plaintiff  could  procure  no  evidence  of  what  the  words  were  which 
the  defendant  had  used.  Blackburn,  J.,  agreed  with  the  decision 
in  Stem  v.  SevastopuJo  (2),  which  was,  that  the  allowance  or  dis- 
allowance of  the  putting  of  interrogatories  does  not  depend  upon 
whether  the  answers  may  or  may  not  criminate  the  respondent, 
but  upon  whether  other  circumstances  make  it  fair  and  just,  or,  in 
other  wordsy  in  furtherance  of  truth  and  justice,  that  they  should 
be  put.  In  the  case  before  him,  he  thought  that  under  the 
circumstances  it  was  fair  and  just  to  put  them. 

In  HTFadzen  v.  The  Mayor  and  Corporation  of  Liverpool  (3),  in- 
terrogatories were  allowed  to  be  put  which  might  lay  the  re* 
spondent  open  to  indictment.  **  I  think,"  says  Channel],  B.,  *^  that 
the  principle  suggested  is  (he  fair  and  right  one,  and  is  the  prin- 
ciple to  be  gathered  from  the  recent  cases.  It  was  not  intended 
by  the  legislature  that  the  interrogating  party  should  be  shut  out 
from  putting  any  question  that  is  really  material  to  his  case.  If 
he  goes  beyond  that,  and  the  Court  sees  that  his  questions  are  put 
mala  fide,  or  with  a  vexatious  or  improper  purpose,  it  will  not 
allow  them.  But  if  that  is  not  the  case,  then  the  interrogated 
party  should  be  bound  to  say  upon  his  oath  that  he  believes  his 
answer  will  be  evidence  against  him  in  such  a  way  that  he  is 
protected  from  answering." 

This  brings  us  to  the  more  recent  cases.  In  Edmunds  y.  Greets 
wood  (4),  Martin,  B.,  at  Chambers  refused  to  allow  interrogatories 
to  be  administered  to  the  defendant  in  an  action  of  libel,  the 

(1)  Law  Bep.  1  Q.  B.  628. 
(2)  14  C.  B.  (N.S.)  737 ;  82  L.  J.         (3)  Law  Bep.  3  Ex.  279. 
(C.P.)  268.  (4)  Law  Bep.  4  C.  P.  70. 
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express  object  of  the  plaintiff  being  to  make  the  defendant  crl«        1875 
rainate  himself  if  he  answered  them  in  the  a£Srmative.    Martin,       Hill 
B.y  was  evidently  of  opinion  that  it  was  not  fair  and  just  under    (^^^l^jjcLf^ 
the  ciicnmstanoes  to  allow  the  interrogatories  to  be  put.    ^In  all 
the  cases  which  have  arisen  upon  this  subject,"  says  Bovill,  G.  J., 
''it  has  been  considered  that  it  is  for  the  judge  at  chambers  to 
exercise  his  discretion,  regard  heing  had  to  the  circumstances  of  each 
particular  case  and  the  nature  of  the  proposed  interrogatories  ;  and 
the  Court  will  not  interfere,  unless  satisfied  that  that  discretion 
has  been  exercised  improperly." 

In  VittAoisnet  v.  Tdbin  (1),  Martin,  6.,  had  refused  to  allow  inter- 
rogatories to  be  put,  the  answers  to  which  might  criminate.  ^  As 
far  as  I  can  see,"  says  Montague  Smith,  J.,  **  the  only  intelligible 
rule  is,  that,  when  the  interrogatories  are  bona  fide  put  for  the 
purpose  of  discovery,  and  are  relevant  to  the  matter  in  issue,  they 
may  be  allowed,  although  the  answers  to  them  may  tend  to  crimi- 
nate the  party  answering,  if  answered  in  one  way,  leaving  to  such 
party  the  option  of  refusing  to  answer  on  that  ground.  But, 
where  such  interrogatories  are  sought  to  be  put,  the  Court  and  the 
judge  at  chambers  will  require  a  stronger  case  to  be  made  out  for 
allowing  them  than  is  requisite  in  ordinary  cases,  and  such  inter- 
rogatories will  not  be  allowed  on  the  common  affidavit  only,  but 
some  special  circumstances  must  be  laid  before  the  judge  by  affi- 
davit or  otherwise  to  induce  him  to  order  them.  As  my  Brother 
Keating  has  said,  no  hard  and  fast  line  can  be  laid  down ;  and  it 
must  he  left  to  the  discretion  of  the  judge  in  each  individual  case  to 
determine  wJiether  the  special  circumstances  are  or  are  not  sufficient 
for  allowing  such  interrogatories!*  The  Court  refused  to  interfere 
with  the  decision  at  chambers. 

In  Inman  v.  Jenkins  (2),  in  an  action  for  libel,  Blackburn,  J., 
allowed  interrogatories  to  be  put  to  the  defendant  tending  to  shew 
that  he  had  published  the  alleged  libel.  The  Court  refused  to 
interfere  with  the  exercise  of  his  discretion.  They  re-affirmed 
the  rule  above  laid  down  by  Montague  Smith,  J. 

It  seems,  then,  that  the  mere  fSaet  of  the  interrogatories  being 

8udi  that  an  answer  to  them  may,  or  even  prima  facie  inevitably 

must,  lay  the  respondent  open  to  a  criminal  charge,  does  not  make 

(1)  Law  Kep.  4  C.  P.  184.  (2)  Law  Bop.  6  C.  P.  733. 
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1875  it  wnfair  and  urfjnst  to  allow  them  to  be  pat,  leaving  the  lespon- 
HiLL  dent  to  take  objection  to  answering  them  by  affirming  on  oath  that 
Camtbeum  ^^  believes  his  answer  will  tend  to  criminate  him.  Although, 
from  the  nature  of  the  interrogatories,  such  may  or  must  prima 
facie  be  the  effect  of  the  answers,  other  circumstances  may  make 
it  fedr  and  just  to  allow  such  interrogatories  to  be  put*  The  Court 
or  judge  who  is  asked  to  allow  such  interrogatories  to  be  put  must 
exercise  a  judicial  discretion  as  to  whether  those  other  circum- 
stances do  or  do  not  make  it  fair  and  just  in  the  particular  case 
to  allow  such  interrogatories  to  be  put.  The  Court  will  not  over- 
rule  such  discretion  of  a  judge  exercised  at  chambers,  unless  it  is 
manifest  that  such  discretion  was  exercised  wrongly,  ie.  so  as  to 
be  unfair  and  unjust 

This,  according  to  the  authorities,  is  in  my  opinion  the  decided 
law  as  to  discoYory  of  matters  by  interrogatories.  And  it  farther 
seems  to  me  that,  if  such  be  the  law  as  to  discovery  of  other 
matters  by  interrogatories,  it  is  and  must  equally  be  the  law  as  to 
discovery  of  documents  by  interrogatories  and  as  to  discovery  by 
inspection  of  documents. 

The  question,  therefore,  finally,  as  it  seems  to  me,  is  this,  whether 
the  Court  can  say  that  the  decision  of  Bramwell,  B.,  ordermg 
inspection  in  this  case,  unless  the  female  defendant  would]  affirm 
on  oath  that  she  believed  that  the  letter,  if  produced,  would  tend 
to  criminate  her,  was  manifestly  erroneous,  as  being  manifestly 
unfair  and  unjust.  I  cannot  say  so.  The  letter  has  been  acted 
upon  prim&  facie  as  if  it  contained  matter  defamatory  of  the 
plaintiff.  The  letter  is  in  the  possession  of  the  defendants.  The 
plaintiff  cannot  obtain  evidence  of  its  contents  otherwise  than  by 
the  inspection  claimed.  Similar  facts  were  not  thought  to  make 
an  order  unfair  and  unjust  in  Atkinson  v.  Fosbroke  (1) ;  and  I 
cannot  say  that  the  present  order  was  erroneous.  The  rule,  there- 
fore, in  my  opinion,  should  be  discharged,  with  costs. 

Grove,  J.  I  agree  with  so  much  of  the  judgment  of  the  Lord 
Chief  Justice  as  decides  that,  this  being  an  application  for  in- 
spection under  14  &  15  Yict  c.  99,  s.  6,  the  power  of  the  Court 
or  judge  being  by  such  section  limited  to  cases  in  which  previous 

(1)  Law  Rep.  1  Q.  B.  628. 
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to  the  passing  of  that  Act  discovery  might  have  been  obtained  1875 
hj  filing  a  bill  or  other  proceeding  in  a  Court  of  equity,  this  case  Hill 
•does  not  come  within  that  statute.  Gaktobll. 

I  also  agree  with  the  Lord  Chief  Justice  that  s.  6  of  14  & 
15  Vict  c.  99  is  not  altered  or  extended  in  iia  import  by  ss.  50 
<andx51  of  the  Common  Law  Procedure  Act,  1854.  Agreeing  as 
to  this, — ^which  is  the  main  purport  of  my  Lord's  judgment,  and 
all  that  is  necessary  to  decide  this  case, — ^I  abstain  at  present 
from  giving  any  opinion  as  to  the  other  points  discussed  in  that 
Judgment. 

Lord  Colebidge,  C.J.  In  this  case  I  have  the  misfortune  to 
difier  from  the  conclusion  at  which  my  Brother  Brett  has  arrived. 
It  is  a  real  misfortune,  because  I  do  not  at  all  doubt  that  I  am 
expressing  an  opinion  in  favour  of  a  purely  technical  and  useless 
objection,  and  I  am  of  opinion  that,  by  a  somewhat  different  mode 
of  procedure,  the  plaintiff  might  have  obtained  the  end  which  he 
desires,  and  to  which  in  reason  and  justice  I  think,  if  he  proceeds 
properly,  he  is  entitled.  I  will  state,  because  in  my  opinion  every- 
thing depends  upon  it,  the  exact  facts  upon  which  my  judgment 
is  founded. 

The  rule  in  this  case  was  granted  on  a  motion  made  by  Mr. 
Lucius  Kelly  to  rescind  an  order  made  by  Baron  Bramwell  at 
<;hamber8,  directing  the  defendants  to  allow  the  plaintiff  to  inspect 
and  take  a  copy  of  a  letter  alleged  to  have  been  written  by  the 
female  defendant.  The  action  was  one  of  libeL  The  plaintiff 
had  been  in  the  defendants'  service,  had  left  it,  and  had  obtained 
^  new  engagement  after  and  upon  a  letter  written  by  Mr.  Camp- 
bell. Mrs.  Campbell  wrote  a  letter  to  the  new  master  of  the 
plaintiff,  who  thereupon,  and,  as  the  telegram  before  us  intimates 
distinctly,  in  consequence  of  the  letter,  cancelled  the  engagement, 
and  returned  the  letter  to  Mrs.  Campbell,  at  her  request,  after 
proceedings  had  been  threatened.  The  alleged  libel  was  contained 
in  this  letter :  and  the  plaintiff,  being  unable  to  declare  without 
an  inspection  of  it,  made  the  ordinary  affidavit  to  entitle  him  to 
inspection.  On  the  application  before  Baron  Bramwell,  ''the 
counsel  for  the  defendants,"  to  use  the  language  of  the  affidavit  of 

the  plaintiff's  attorney,  ^'  suggested  that  the  defendants  ought  not 
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1875  to  be  compelled  to  produce  the  letter  for  inspection,  as  it  might 
Hill  tend  to  criminate  the  female  defendant.  Bat  the  learned  Baron 
CAnrasLL.  Infused  to  permit  that  question  to  be  discussed,  unless  as  a  preli*- 
minary  step  an  afiSdavit  to  that  effect  were  made  by  the  female 
defendant/'  He  offered  to  adjourn  and  did  adjourn  the  summons 
for  that  purpose.  But  the  female  defendant  was  advised  not  to 
make  such,  an  affidavit:  that  fact  was  communicated  to  the 
attorney  for  the  plaintiff;  and  afterwards  the  order  appealed  from 
was  made  by  the  learned  Baron. 

It  appears  to  me,  therefore  (and  I  do  not  gather  from  the  elalx>- 
rate  judgment  of  my  Brother  Brett  that  it  appears  differently  to 
him),  that  this  was  an  application  under  14  &  15  Yict.  o.  99,  s.  6,  to 
my  Brother  Bramwell,  and  that  we  must  decide  it  upon  that  statute. 
No  doubly  the  language  of  this  statute  may  have  been  explained 
or  extended  by  the  language  of  later  ones,  such  as  the  Common 
Law  Procedure  Act,  1854,  ss.  50  and  51 :  but  at  last  it  is  on  this 
statute,  altered,  if  it  be  so,  by  those,  that  the  judgment  must  turn. 

Now,  it  is  clear,  I  should  have  said  from  the  words  themselves, 
.  certainly  from  the  words  as  expounded  by  the  authorities,  that 
the  words  **  to  the  production  of  which  he  is  entitled  for  discovery 
or  otherwise,"  in  the  50th  section  of  the  Common  Law  Procedure 
Act,  1854^  and  the  words  in  the  51st  section  of  the  same  Act, 
"  upon  any  matter  as  to  which  discovery  may  be  sought,'*  are  in 
effect  the  same.  It  is,  I  think,  also  abundantly  clear,  both  from 
the  words  and  upon  the  authorities,  that,  in  an  application  for  dis- 
covery made  in  the  manner  pointed  out  in  the  50th  section,  the 
power  of  the  Courts  of  common  law  is  not  to  be  limited  by  the 
practice  of  the  Courts  of  equity.  I  think  it  also  abundantly  dear, 
both  from  the  words  and  upon  the  authorities,  that,  in  an  applica- 
tion for  inspection  under  14  &  15  Vict.  c.  99,  s.  -6,  ordy^  the  power 
of  the  Courts  of  common  law  would  be  and  is  limited  by  the 
practice  of  the  Courts  of  equity.  But  I  am  unable  to  persuade 
myself  that,  where  the  procedure  of  the  earlier  Act  has  been  fol- 
lowed which  is  to  result  in  a  certain  consequence,  another  conse- 
quence, which  is  to  follow  upon  a  certain  other  procedure  enacted 
in  the  later  Act,  and  which  has  not  been  followed,  is  to  result.  It 
would  be,  I  think,  to  make  statutes,  and  not  expound  them,  if  we 
were  thus  to  hold. 
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The  history  of  the  legislation  on  this  subject  has  been  quite  1S75 
accurately  stated  by  my  Brother  Brett.  In  short  it  is  this : — The  hill 
14  &  15  Vict,  c  99,  8.  6,  gave  the  Courts  of  common  law  power  to  ^j^^belu 
order  inspection  in  certain  cases,  limiting  those  cases  by  the 
practice  of  the  Oaurts  of  equity.  Bat,  between  the  date  of  that 
statute  and  the  Common  Law  Procedure  Act,  1854,  there  was 
wanting  the  power  of  discovery  to  aid  that  of  inspection.  The 
Common  Law  Procedure  Act,  1S54,  s.  50,  gave  that  power,  and 
also  gave  an  additional  power  to  the  Court,  viz.  upon  the  affidavit 
of  the  party,  whether  plaintiff  or  defendant^  answering  the  order 
for  discovery,  to  make  such  further  order  thereon,  i.e.  on  the  affi- 
davit, as  should  be  just.  The  51st  section  deals  with  the  subject 
of  interrogatories,  and,  as  it  seems  to  me,  it  and  the  cases  decided 
upon  it  have  nothing  to  do  with  a  case  in  which  there  are 
no  interrogatories,  and  in  which  no  question  as  to  them  or  the 
answers  to  them  has  arisen. 

It  has  been  usual  since  the  enactment  of  the  50th  section  to 
foUow  the  order  of  procedure  therein  enacted ;  and,  as  I  have 
already  stated,  I  make  no  question  that^  where  the  order  for  in- 
spection follows  the  affidavit  of  the  defendant  answering  the  order 
for  discovery,  the  power  of  the  Court  is  not  limited  by  the  practice 
of  the  Courts  of  equity.  It  is  on  this  point  that  the  cases  cited 
and  examined  so  ably  and  elaborately  by  my  Brother  Brett  have 
been  decided.  In  all  of  them,  as  far  as  I  can  ascertain  by  the 
reports,  excepting  Oomm  v.  Parrott  (1)  and  Sunt  v.  Sewiit  (2), 
the  procedure  pointed  out  by  the  50  th  section  of  the  Common 
Law  Procedure  Act,  1854,  was  followed,  and  the  endeavour  was  to 
limit  the  later  statute  by  the  earlier  one,  and  to  contend  that,  as 
the  word  **  discovery  "  was  used  in  the  later  statute,  the  apparently 
larger  powers  given  by  the  later  statute  must  be  confined  to  the 
lesser  powers  given  by  the  earlier  one.  Against  this  the  Courts 
most  properly,  if  I  may  say  so,  set  their  face ;  and,  in  spite  of 
occasional  expressions,  of  which  the  one  quoted  by  my  Brother 
Brett  from  the  judgment  of  Lord  Campbell  in  Whaideyy.  Crowler(S) 
is  an  example,  a  series  of  cases  has  decided  that,  when  the 

<1)  8  C.  R  (N.8.)  47 ;  26  L.  J.  (3)  6  E.  &  B.  709 ;  25  L.  J.  (Q.B.) 
<C.P.)  279.  163. 

(2)  7  Ex.  236 ;  21  L.  J.  (Ex.)  210. 


24()  CX)UBT  OF  COMMON  FLEAS.  [L.E. 

1S75        question   arifies  under  the  Common  Law  Procedure  Act,  1854^ 
Hill       the  power  and  the  discretion  of  the  Courts  is  greater  and  wider 
CajJbkll.    *^^^*^  *^*  intrusted  to  them  under  14  &  15  Vict.  c.  99. 

I  need  not  say  that  I  have  neither  the  desire  nor  the  intention 
to  question  either  tlie  soundness  or  the  authority  of  these  cases.. 
But  the  present  case  is  very  different  In  this  case,  the  procedure 
pointed  out  by  the  50th  section  of  the  Common  Law  Procedure- 
Act,  1854,  has  not  been  followed.  There  has  been  no  affidavit 
ordered  or  made.  It  is  by  the  express  words  of  the  statute  (mfy 
upon  such  affidavit  being  made,  and  thereon,  i.e.  on  such  affidavit 
when  it  is  made,  that "  such  further  order  as  shall  be  just "  is  to 
be  made.  If  the  order  of  my  Brother  Bramwell  is  to  be  treated 
as  *'  such  further  order,"  I  must  observe  that  it  is  an  order  made 
in  pursuance  of  a  statutory  power,  and  that  the  condition  prece- 
dent to  the  exercise  of  the  power  enacted  by  the  statute  does  not 
here  exist:  and  I  do  not  think  it  tends  to  certainty  or  con- 
venience to  enact  by  judicial  decision  other  or  equivalent  pro- 
visions which,  whether  they  might  or  might  not  have  been 
wisely  enacted  by  parliament,  have  not  been  enacted  in  point  ot 
fact. 

I  must  regard  this  as  an  application  under  •  14  &  15  Yict  c.  99^. 
s.  6 ;  and  it  seems  to  me  that  the  cases  of  Oomm  v.  Parratt  (1)  and 
Hunt  V.  Hewitt  (2)  are  clearly  and  directly  in  point.  They  were 
both  decided  after  1854,  and  they  both  decide,  as  I  understand 
them,  that,  where  the  procedure  is  under  14  &  15  Yict.  c.  99,. 
the  question  still  is  whether  under  the  circumstances  a  Court  of 
equity  would  grant  discovery,  and  according  to  whether  a  Court 
of  equity  would  or  would  not  grant  discovery  a  Court  of  law  will 
or  will  not  order  inspection  under  that  section. 

The  contention  here  on  the  part  of  the  plaintiff  is  exactly  the 
converse  of  that  which  the  Courts  have  held  untenable  in  the  series^ 
of  cases  cited  by  my  Brother  Brett.  In  those  it  was  sought  ta 
attach  to  the  later  procedure  the  limited  consequences  of  the 
earlier  statute :  here,  it  is  sought  to  enlarge  the  limited  conse- 
quences of  the  earlier  statute  by  the  larger  ones  attached  to  a 
later  procedure  which  has  not  been  followed.    Both  contentions 

(1)  3  C.  B.  (N.S.)  47 ;  26  L.  J.  (C.P.)  279. 
(2)  7  Ex.  ^36 ;  21  L.  J.  (Ex.)  236. 
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appear  to  me  to  be  unsound ;  and  I  conceive  myself  to  be  acting        1875 
in  accordance  with  the  principle  of  the  decided  cf^ses  in  so  holding.       hill 

If,  then,  which  remains  to  be  considered,  a  Court  of  equity    OAMraEU.. 
would  not  have  granted  discovery  supposing  the  plaintiff  to  have 
filed  a  bill  for  it  in  this  case^  I  think  that  my  Brother  Bramwell 
had  no  power  to  make  this  order,  and  that  it  must  be  rescinded. 

Now,  it  seems  that  such  a  bill  would  have  been  demurrable  in 
equity,  on  the  ground  that  the  action  was  for  libel,  and  that  the 
remedy  of  the  plaintiff  was  or  at  least  might  have  been  by  indict- 
ment. As  a  general  rule,  there  is  no  doubt  that  a  bill  shewing  on 
the  face  of  it  that  the  discovery  will  subject  the  defendant  to 
criminal  proceedings  can  be  demurred  to;  and  it  is  clear  that,  if 
the  plaintiff  here  had  actually  indicted  the  defendant,  a  bill  of 
discovery  of  the  alleged  libellous  letter  would  have  been  dismissed. 
It  is,  indeed,  laid  down  by  Mr.  Hare,  in  his  book  on  Discovery, 
p.  116,  tliat  ''it  is  no  objection  to  a  bill  for  discovery  that  the 
matter  in  question  might  have  been  the  subject  of  an  indictment 
or  information ;"  and  this  passage  was  cited  with  approbation  by 
Mr.  Justice  Willes  in  Bartlett  v.  Lems.  (1)  But  Mr.  Justice  Story, 
noticing  this  position  of  Mr.  Hare,  lays  it  down  with  equal  dear* 
ness  that  a  Court  of  equity  will  not  grant  discovery  where  in  a 
civil  action  the  facts  disclosed  might  subject  the  party  discharging 
them  to  penal  consequences:  Story  oq  Equity  Jurisprudence, 
§  1494,  and  the  note  thereto.  And  he  says  that  the  case  cited  by 
Mr.  Hare  in  support  of  his  position, — Macaulay  v.  ShackeU,  in  the 
House  of  Lords  (2), — does  not  support  the  proposition  for  which  it 
is  cited  by  Mr.  Hare.  Nor  does  it.  On  the  contrary,  Sir  John 
Leach  in  Thorpe  v.  Macaulay  (3),  Lord  Langdale  in  Olynn  v.  Eous- 
town  (4),  and  Lord  Eldon  in  Cartwright  v.  Green  (5),— the  case  on 
which  Mr.  Kelly  placed  great  reliance  in  arguing  this  rule, — all 
lay  down  the  law,  as  far  as  the  personal  discovery  by  the  defendant 
himself  is  concerned,  in  terms  which  warrant  Mr.  Kelly's  objec- 
tion. Li  Maeaviay  v.  ShackeU  (2),  as  in  Thorpe  v.  MaeatUay  (3),  a 
commission  to  examine  witnesses  had  been  asked  for  by  the  prayer 
of  the  bill,  as  well  as  personal  discovery  by  the  defendant ;  and  in 
each  of  those  cases  Sir  John  Leach  and  Lord  Eldon,  and  the  House  of 

(1)  12  C.  6.  (NJ3.)>  »t  p.  263.  (3)  6  Madd.  218,  229. 

(2)  1  Bligh  (N.S.),  96.  (4)  1  Keen,  329. 

(5^  8  Ves.  408. 
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1875  Lords  affirming  Lord  Eldon,  held  that  a  Coart  of  equity  would  assist 
^^HiLL  the  proof  of  the  truth  of  a  libel  by  a  commission  for  the  examina- 
Cahpiiill.  *^^^  ^^  witnesses,  for  which  in  those  times  it  was  usual  to  have 
recourse  to  a  Court  of  equity.  The  observations  of  Lord  Eldon 
and  Sir  John  Leach,  which  appear  to  be  in  favour  of  Mr.  Hare's 
proposition,  will,  if  their  judgments  be  looked  at  carefully,  be  found 
to  have  reference  to  that  portion  of  the  bills  in  those  two  suits 
respectively  which  asked  for  a  commission,  and  as  to  which  por- 
tions both  those  judges  decided  in  favour  of  the  plaintiff.  There 
is,  however,  no  case,  as  far  as  I  have  been  able  to  ascertain,  in 
which  a  defendant  in  equity  has  ever  been  himself  compelled  to 
answer  as  to  matters  which  might  expose  him  to  an  indictment  for 
libel :  and  the  cases  I  have  cited  are  strong  authorities  to  shew 
that  a  Court  of  equity  would  not  compel  hinu  I  think,  therefore, 
it  must  be  taken,  in  spite  of  some  expressions  both  of  judges  and 
text- writers  apparently  to  the  contrary,  that,  if  the  power  of  Baron 
Bramwell  was  limited  by  the  practice  of  the  Courts  of  equity,  he 
could  not  compel  the  female  defendant  to  discover  this  letter.  I 
have  already  said  that  I  think  it  was  so  limited ;  and  I  am  there^ 
fore  of  opinion  that  this  rule  must  be  made  absolute. 

I  have  also  said  that  I  am  giving  effect  to  a  useless  and  tech- 
nical objection ;  for,  speaking  for  myself,  I  am  clearly  of  opinion 
that,  if  the  procedure  of  the  50th  section  of  the  Common  Law 
Procedure  Act,  1854,  is  now  followed,  the  plaintiff  ought  to  obtain 
inspection  of  that  which  I  feel  bound  in  the  present  state  of  things 
to  say  I  think  he  cannot:  and  I  entirely  concur  in  what  my 
Brother  Brett  has  written  on  that  point.  But,  where  statutes 
seem  clear,  I  will  not,  unless  I  am  bound  by  authority,  confuse 
them  by  ingenious  and  subtle  constructions.  There  are  two  statutes 
with  different  procedures  and  different  results.  Both  are  in  force ; 
and  cases  may  arise  under  each.  Each  is  to  be  construed  with 
reference  to,  no  doubt,  but  yet  independently  of,  the  other.  This 
case  appears  to  me  to  be  a  case  under  the  first  statute ;  and  I  am 
therefore  of  opinion  that  the  learned  Baron  exceeded  his  power, 
and  that  his  order  must  be  rescinded. 

Rule  absclfite. 

Attorney  for  plaintiff:  Alfred  Hendricks. 
Attorney  for  defendant :  F.  Taylor. 
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CHEETHAM  v.  THE  MAYOR,  &a,  OF  THE  CITY  OF  MANCHESTER.  1875 

J/UL.   Id 

€fonitruction  of  Manchester  Improvement  Act,  30  Vict,  c,  xxxvi, «.  38 — Dangerous \ 

Buildings — Condueiveness  of  Certificate  of  Cily  Surveyor — Batification  hy 
Corporation  </  Jets  of  its  Officers — Svfficiency  of  Notice, 

The  88th  section  of  the  Manchester  Improvement  Act,  30  Vict,  c  xzxvi, 
enacts  that,  **  if  the  surveyor  of  the  city,  or,  in  his  absence,  any  other  duly 
qualified  surveyor,  shall  certify  in  writing  that  there  is  imminent  danger  from* 
any  building,  the  corporation  shall  and  may,  without  any  presentment,  notice, 
or  other  formality,  cause  the  same  to  be  taken  down  either  wholly  or  in  part,  or 
to  be  repaired  or  secured  in  such  manner  as  the  corporation  shall  think  requisite  ;*' 
and  by  s.  89  the  expenses  incurred  are  recoverable  from  the  owner. 

The  city  surveyor  having  certified  that  there  was  imminent  danger  from  a 
building  of  which  the  plaintiff  was  the  owner  and  occupier,  the  town-clerk, 
assuming  to  act  on  behalf  of  the  corporation,  issued  a  direction  to  the  surveyor 
**  to  cause  the  building  mentioned  in  his  certificate  to  be  taken  down  or  repaired 
in  such  manner  as  he  should  think  requisite."  The  surveyor  thereupon  em- 
plo3'ed  a  builder  to  take  down  and  rebuild  certain  parts  of  the  building,  who  was 
paid  by  the  corporation  for  so  doing :  and  the  corporation  afterwards  recovered  the 
amount  from  the  plaintiff: — 

JBeldf  that  the  certificate  of  the  surveyor  was  conclusive,  and  could  not  be 
questioned  in  an  action  to  recover  back  the  money  so  paid. 

Held,  also,  that  the  acts  of  the  surveyor,  authenticated  by  the  town-clerk,  were 
the  acts  of  the  corporation ;  or  that,  at  all  events,  they  were  ratified  and  adopted 
by  them  so  as  to  justify  what  was  done  under  the  certificate. 

The  certificate  and  notice  referred  generally  to  the  "  building,**  No.  95,  Market 
Street :  the  premises  dealt  with  consisted,  besides  No.  95,  Market  Street,  of  other 
premises  adjoining  thereto,  being  No.  2,  Palace  Street,  for  which  the  plaintiff 
was  separately  rated,  but  connected  therewith  by  internal  communications,  and 
occupied  therewith  by  him  as  one  set  of  business  premises : — 

Eeld,  that  the  description  in  the  certificate  and  notice  was  sufficient  to  cover 
both  sets  of  premises. 

This  was  an  action  brought  to  recover  damages  for  injary  alleged 
by  the  plaintiff  to  hare  been  caused  to  his  possessory  and  rever- 
sionary interest  in  certain  houses  and  shops,  with  their  fixtures, 
being  Nos.  95,  97,  and  99,  Market  Street,  Manchester,  and  to  his 
stock-in-trade  and  furniture  in  No.  95,  by  acts  done  by  the  defend- 
ants in  alleged  execution  of  powers  given  to  them  by  two  Acts  of 
Parliament  of  7  &  8  Yict.  c.  xl,  intituled  **  An  Act  for  the  good 
goremment  and  police  regulation  of  the  borough  of  Manchester," 
and  called  hereafter  *^  The  Manchester  Police  Act,  1844,''  and  by 
**The  Manchester  Corporation  Waterworks  and  Improvement  Act, 
1867,"  30  Yict.  c.  xxxvi. 
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1875  The  pleadings  and  particulars  were  appended  to  the  case.    The 

Ghsethah    latter  contained,  amongst  other  things,  a  claim  for  damage  tx> 

Mayor,  &c    **  l^ooks,  papers,  envelopes,  stationery,  and  other  goods,  machinery, 

Maik^tbb.  *^^  utensils  damaged  or  lost/  as  being  goods  belonging  to  the^ 

plaintiff's  trade  and  business  in  the  house  and  shop  No.  95,  and 

also  for  fixtures  in  a  room  called  ^^  the  ruling  room,"  and  in  a 

cellar  called ''  the  ink-cellar,"  and  also  for  building  materials 

destroyed,  in  No.  95. 

The  cause  came  on  for  trial  before  Willes,  J.,  at  the  Summer 
Assizes  at  Manchester  in  1872,  when  a  verdict  was  taken  by  con- 
sent for  the  damages  in  the  declaration,  subject  to  a  case  to  be 
stated  by  an  arbitrator,  who  was  to  assess  the  damages  before  or 
after  the  decision  of  the  Court.  The  case  stated  was  substantially 
as  follows: — 

1.  The  plaintiff  is  a  wholesale  stationer,  and,  before  and  at  the 
times  of  the  acts  of  the  defendants  hereinafter  mentioned  in  re- 
gard to  them  respectively,  was  possessed  of  three  houses  and  shops 
situate  together  in  a  block  in  Market  Street,  Manchester,  being 
respectively  Noa  95,  97,  and  99,  Market  Street  He  occupied' 
No.  95  for  the  purposes  of  his  business,  and  had  thereon  at  the 
times  aforesaid  a  stock  of  stationery  and  other  goods.  He  occu- 
pied also  certain  parts  of  Nos.  97  and  99.  He  had  previously 
let  the  ground-floors  of  Nos.  97  and  99  respectively  to  tenants  as 
shops ;  and  at  the  times  of  the  acts  of  the  defendants  hereafter 
mentioned  in  regard  to  Nos.  97  and  99,  the  tenants  occupied, 
these  shops  together  with  the  parts  of  Nos.  97  and  99  not  occu- 
pied by  the  plaintiff. 

2.  The  defendants  are  the  mayor,  &c.,  of  Manchester ;  and  ihey 
possess  certain  powers  for  the  government  and  regulation  of  that 
city  under  the  two  Acts  above  referred  to.  The  following  are  the 
sections  of  these  Acts  chiefly  relied  on  by  the  plaintiff  and  defend- 
ants respectively : — 

SecU  1  of  the  Manchester  Police  Act,  1844,  enacts  that  the  mayor,  aldennen^ 
and  burgesses  of  the  council  of  the  borough  shall  be  and  they  are  hereby  im- 
powered  to  cany  the  Act  and  the  several  powers  thereof  into  execution. 

Sect.  2  enacts  that,  "for  the  more  conveniently  carrying  this  Act  and  the 
several  powers  thereof  into  execution,  it  shall  be  lawful  for  the  council  and  they* 
are  hereby  impowered  to  appoint  out  of  their  body  from  time  to  time  one  or 
more  committee  or  committees,  consisting  of  such  number  of  persons  as  they 
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may  think  fit,  to  manage  and  transact  all  or  any  of  the  matters  or  purposes  which         1375 
tbey  the  council  are  hereby  directed  or  authorized  to  do,  execute,  or  perform, 


ivhich  committee  or  committees  shall  have  such  or  so  many  of  the  powers  and  ^ 

authorities  and  discretion  by  this  Act  given  to  and  reposed  in  the  council  as  the  Matob,  &o., 
council  shall  think  fit  or  proper  to  delegate  to  such  committee  or  committees."  ^^ 

Sect.  13.  **  That  every  summons,  demand,  or  notice,  or  other  such  document 
uuder  this  Act,  may  be  in  writing  or  print,  or  partly  in  writing  and  partly  in 
print ;  and,  if  the  same  be  required  to  be  given  or  authenticated  by  the  mayor, 
aldermen,  and  burgesses,  or  by  the  council,  the  signature  thereof  by  the  town- 
derk  shall  be  a  sufiBcient  signature  or  authentication." 

Sect.  58.  "  And  whereas  it  frequently  happens  that  houses  and  other  buildings 
and  walls  are,  either  from  litigated  titled  thereto,  or  the  obstinacy,  n^lect,  or 
poverty  of  the  owners  thereof,  or  of  the  parties  interested  therein,  in  so  ruinous  a 
condition  that  passengers  passing  by  are  in  danger  of  their  lives  or  of  some  bodily 
harm  from  the  falling  thereof,  or  of  bricks,  stones,  or  timber,  or  other  materials  or 
rubbish  therefrom ;  and  it  also  frequently  happens  that  houses  and  other  build- 
ings erecting  or  repairing,  or  the  foundations  of  the  same,  are  not  sufficiently 
fenced  or  guarded  from  the  street  so  as  to  insure  safety  to  the  passengers :  Be  it 
therefore  enacted  that  it  shall  be  lawful  for  any  two  justices  to  order  and  direct 
any  house  or  building  or  wall  therein,  which,  upon  view  of  the  same  by  the  said 
justices,  may  appear  to  be  in  a  ruinous  or  dangerous  state,  to  be  properly  fenced 
and  guarded  from  the  street  by  a  proper  and  sufficient  hoard  or  fence,  by  and  at 
the  expense  of  the  mayor,  &c.,  until  the  said  premises  sliall  be  regularly  and  law- 
fully proceeded  against  by  presentment  of  the  grand  jury  at  the  sessions  to  be 
held  for  the  borough,  and  taken  down  or  repaired ;  and  the  owners  of  such  houses, 
buildings,  or  walls  shall  reimburse  and  pay  the  expenses  incurred  by  the  mayor, 
&c.,  in  fixing  or  putting  up  every  such  hoard  or  fence  which  shall  be  so  ordered 
and  directed  by  such  justices ;  and  the  amount  of  the  said  expenses  shall  and 
may  be  recovered  in  like  manner  as  penalties  are  recoverable  by  this  Act :"  see 
as.  247,  248. 

Sect.  59.  **  That,  if  any  presentment  shall  be  made  by  the  grand  jury  at  any 
court  of  general  or  quarter  sessions,  or  if  any  four  or  more  householders  living 
near  any  bouse  or  other  building  or  wall  which  may  be  in  a  ruinous  or  dangerous 
condition,  shall,  by  writing  under  their  hands,  present  to  the  council  that  such 
house  or  building  or  wall  is  in  such  ruinous  or  dangerous  condition,  the  council, 
on  notice  of  such  presentment,  shall  cause  a  survey  of  the  said  house  or  building 
or  wall  to  be  made  with  all  convenient  speed  by  the  surveyor  of  the  council ;  and, 
if  such  surveyor  shall  find  that  the  said  house  or  building  or  wall  is  dangerous  or 
minousy  he  shall  immediately  cause  a  proper  hoard  or  fence  to  be  put  up,  and 
•hall  cause  notice  in  writing  to  be  given  to  the  owner  or  other  person  interested 
therein,  if  such  owner  or  other  person  interested  can  be  ascertained  and  found  in 
the  borough,  and,  if  not,  to  be  left  at  or  fixed  upon  the  premises,  requiring  him  to 
take  down,  secure,  or  repair  such  house  or  building  or  wall  within  the  space  of 
twenty  days  then  next  ^tianmg ;  and,  if  such  owner  or  other  person  interested  shall 
not  b^n  to  repair,  take  down,  or  secure  the  house  or  building  or  wall  within  the 
nid  space  of  twenty  days  after  such  notice,  and  complete  such  repairs  or  taking 
down  or  securing  as  speedily  as  the  nature  of  the  case  will  admit,  then  the  council 
shall  caoM  such  house  or  building  or  wall,  or  so  much  thereof  as  shall  be  in  such 
ninous  or  dang^rona  condition,  to  be  taken  down,  repaired,  or  aecured  in  such 
manner  as  shall  from  time  to  time  be  thought  requisite." 
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GHJErrRAU 


1875  SecU  280.  **  The  word  *  building '  shall  extend  to  and  oompriie  all  buildingB 

and  structoreB  of  what  nature  and  kind  soever,  and  every  part  of  such  building.* 

Sect  4  of  the  Manchester  Corporation  Waterworks  and  Improvement  Act, 
Matob,  &c^  1847,  enacts  that  "  the  corporation  by  the  council  are  hereby  impowered  to  cany 
^^  this  Act  and  the  several  powers  thereof  into  execution.** 

Sect.  5.  ^^  Any  summons^  demand,  or  notice,  or  other  such  document  under 
this  Act,  may  bo  in  writing  or  print,  or  partly  in  writing  or  print ;  and,  if  the 
same  require  authentication  by  the  corporation,  the  signature  of  the  town-clerk 
thereto  shall  be  a  sufficient  authentication.** 

Sect.  38.  "  In  addition  to  the  powera  conferred  by  s.  59  of  the  Manchester 
Police  Act,' 1844,  the  corporation  may,  either  before  or  after  a  presentment  under 
that  section,  cause  any  building  which  they  may  consider  dangerous  to  be 
watched  or  guarded  by  the  police  or  otherwise ;  and,  if  the  surveyor  of  the  city, 
or,  in  his  absence,  any  duly-qualified  surveyor,  shall  certify  in  writing  that  there 
is  imminent  danger  from  any  building,  the  corporation  shall  and  may,  without 
any  presentment,  notice,  or  other  formality,  cause  the  same  to  be  taken  down 
either  wholly  or  in  part,  or  to  be  repaired  or  secured  in  such  manner  as  the 
corporation  shall  think  requisite." 

Sect.  39.  ''All  charges  incurred  by  the  corporation  under  the  Manchester 
Police  Act,  1844,  or  under  the  preceding  section,  including  in  such  charge  a 
reasonable  allowance  to  the  corpomtion  for  the  services  of  their  officers  and 
servants  in  the  matter,  shall  and  may,  in  addition  to  the  remedies  provided  by 
that  Act,  be  recoverable  as  a  penalty  under  the  same  Act,  or  by  action  in  any 
Court  of  competent  jurisdiction.** 

Sect.  49.  "  With  respect  to  the  recovery  of  penalties  the  recovery  of  which  is 
not  otherwise  provided  for,  ss.  247  to  261  (both  inclusive)  of  the  Manchester 
Police  Act,  1844,  are  incorporated  with  this  Act :  Provided  that  any  such  penal- 
ties shall  be  recoverable  before  the  stipendiary  magistrate  or  any  two  justices  of 
the  peace  in  and  for  the  city." 

Sect.  51.  "  Any  order  or  resolution  of  the  corporation  or  of  the  council  of  the 
city,  and  any  notice,  declaration,  requisition,  demand,  or  other  instrument,  made, 
given,  delivered,  or  served  under  or  in  pureuance  or  in  exercise  of  the  powere  of 
this  or  any  other  Act,  or  any  bye-law  relating  to  and  in  force  for  the  time  being 
within  the  city,  may  be  either  in  print  or  in  writing,  or  partly  in  print  and  partly 
in  writing,  and  shall  be  sufficiently  authenticated  by  the  name  of  the  town-clerk 
being  affixed  thereto  in  print,  lithograph,  or  writing." 

3.  At  the  time  hereinafter  mentioned,  J.  G.  Lynde  was  the  sor- 
Teyor  of  the  city  of  Manchester,  and  Sir  Joseph  Heron,  Ent.,  was 
the  town-clerk  of  the  said  city. 

4.  On  the  13th  of  July,  Lynde  certified  to  the  defendants 
that  there  was  imminent  danger  from  the  aforesaid  houses,  Nos.  97 
and  99,  Market  Street,  in  a  certificate  of  which  the  following  is  a 
copy: — 

To  the  corporation  of  the  city  of  Manchester. 

I,  J.  G.  Lynde,  of  the  city  of  Manchester,  civil  engineer,  surveyor  of  the  said 
city,  hereby  certify  (in  pursuance  of  the  Manchester  Corpomtion  Waterworks  and 
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ImpiOTemeni  Act,  1867,  and  of  all  other  powers  enabling  me  in  this  behalf)  that        1^75 
there  is  imminent  danger  from  the  building  described  in  the  schedule  hereto. 


The  schedule  above  referred  ta  Ohmbtham 

All  that  building  situate  in  and  No.  97  and  99,  Market  Street,  and  belonging   BCatob,  fto, 

or  reputed  to  belong  to  James  Cheetham,  95,  Market  Street    Dated  this  13th  of  <» 

July,  1870,  J.  G,  Lynde,  City  Surveyor.      Mahchewm. 

5.'  Therenpon,  on  the  same  day,  the  town-clerk  delivered  a 
direction,  signed  by  him  (the  town-clerk),  to  the  city  snrreyor,  of 
whicli  the  followiog  is  a  copy : — 

To  the  surveyor  of  the  dty  of  Manchester. 

The  corporation  of  the  city  of  Manchester  hereby  direct  you  to  cause  the 
building  mentioned  in  your  certificate  of  this  date  to  be  taken  down  either  wholly 
or  in  part,  or  to  be  repaired  or  secured  in  such  manner  as  you  shall  think  requisite. 
Dated,  &c  Joseph  Heron,  Town-clerk. 

6.  On  or  about  the  same  day,  Lynde,  the  city  surveyor,  gave 
notice  to  the  plaintiff  that  he  had  certi6ed  as  above  in  regard  to 
the  said  building,  and  had  received  the  above  direction.  He 
stated  to  the  plaintiff  that  the  front  wall  of  the  building  roust  be 
taken  down ;  and  proposed  that  the  plaintiff  should  employ  his 
own  men  in  taking  it  down.  There  were  at  that  time  tenants  of 
the  plaintiff  in  the  shops  of  Nos.  97  and  99.  The  plaintiff  then 
asserted  that  the  building  was  in  a  safe  condition,  and  refused  to 
accede  to  the  above  proposal ;  and  afterwards,  on  the  19th  of  July, 
1870,  wrote  to  Lynde  to  the  effect  that  he  declined  to  take  the  re- 
sponsibility of  pulling  down  the  shops  whilst  there  was  a  tenant 
inside ;  adding  the  words  following : — **  If  you  take  them  down, 
you  take  all  the  risk  arising  therefrom." 

7.  After  receiving  the  above  direction,  Lynde  caused  the  said 
building  to  be  taken  down  in  part  and  secured  in  such  manner  as 
he  thought  requisite.  He  selected,  at  the  request  of  the  plaintiff, 
one  Maud,  a  builder,  to  perform  this  work ;  and  Hand  was  em- 
ployed thereon  by  the  defendants,  under  the  directions  of  Lynde. 
In  accordance  with  these  directions,  Maud  took  down  the  front 
wall  of  the  building,  to  the  top  of  the  shops  on  the  ground  floor 
thereof,  and  a  portion  of  the  roof,  and  put  up  propping  in  the 
inside  of  the  building  for  its  support.  Maud  was  a  builder  of  com- 
petent skill;  and  the  propping  was  in  his  opinion  and  in  the  opinion 
of  Lynde  sufficient  for  the  support  of  the  building.  The  work 
was  begun  by  Maud  on  the  14th  of  July,  1870,  and  was  finished 
on  the  14th  of  August,  1870  ;  and  he  then  left  the  building ;  and 
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1875       the  defendants  did  not  interfere  with  it  thereafter  until  after  its 
qhjsuthjjj"  fall,  as  hereinafter  mentioned ;  and  in  the  meantime  the  building 
Matob  Aa    ^^  ^  ^^  jwssession  and  under  the  control  of  the  plaintiff. 

or  8.  On  the  8th  of  August,  1870,  Matid  delivered  to  the  defendants 

by  their  direction  his  bill  for  the  charges  of  the  work ;  and  the  bill 
was  paid  on  the  11th  of  August^  1870,  by  the  plaintiff,  by  the 
direction  of  the  defendants. 

9.  Afterwards,  on  the  29th  of  August,  1870,  the  said  building 
fell.  The  arbitrator  found  that  the  fall  of  the  building  was  not 
due  to  negligence  on  the  part  of  the  defendemts  or  of  any  person 
in  their  employment. 

10.  After  the  fall  of  the  said  building,  Lynde,  on  the  29th  of 
August,  1870,  certified  to  the  defendants  that  there  was  imminent 
danger  from  the  aforesaid  house  No.  95,  Market  Street,  in  a  cer- 
tificate similar  in  form  and  contents  to  the  certificate  of  the  13th  of 
July,  1870,  set  out  in  paragraph  4  of  the  case,  except  that  the  build- 
ing mentioned  in  the  certificate  of  the  29th  of  August,  1870,  was 
described  therein  as  follows : — "  All  that  building  situate  in  and 
No.  95,  Market  Street,  and  belonging  or  reputed  to  belong  to  Mr. 
James  Gheetham." 

11.  Thereupon,  on  the  same  day,  the  town-clerk  delivered  a 
direction  to  the  city  surveyor  similar  in  form  and  contents  to  the 
direction  of  the  13th  of  July,  1870,  set  out  in  paragraph  5. 

12.  Afterwards,  on  the  same  day,  Lynde  delivered  to  the 
plaintiff  a  notice,  as  follows : — 

City  Surveyor's  Office,  29  Aug.  1870. 
Mr.  James  Cheetham. 

Sir, — ^I  have  to  inform  you  that  I  have  this  day  certified  that  there  is  ini- 
minent  danger  from  the  hailding  described  in  the  schedule  hereto,  and  that  the 
same  will  be  forthwith  taken  down  either  wholly  or  in  part,  or  be  repaired  or 
secured  in  such  manner  as  I  may  think  requisite,  at  your  expense. 

J.  G.  Lynde,  City  Surveyor. 

The  schedule  above  referred  to. 
Shop,  No.  96,  Market  Street. 

13.  After  receiving  the  direction  last  mentioned,  Lynde  caused 
such  part  of  the  said  building  as  he  thought  necessary  to  be 
taken  down.  He  selected  one  Gookson,  a  builder  of  experience 
and  competent  skill,  to  perform  this  work ;  and  Cookson  was 
employed  thereon  by  the  defendants  under  his  directions.    In 
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accordance  with  such  directions,  on  or  before  the  31st  of  Angnst,       1875 
I87O9  Cookson  fenced  the  building  from  the  street  by  a  hoard,    Ghuthax^ 
and  afterwards,  on  the  Ist  of  September,  1870,  began  to  take  j^^yob,  Ao 
down  the  same,  and  continued  to  work  till  such  parts  thereof .,     ^' 
aforesaid  were  taken  down. 

14.  In  February,  1871,  the  defendants  recoyered  the  charges 
incurred  by  them  in  taking  down  in  part  the  building  No.  95, 
Market  Street  from  the  plaintiff  before  the  stipendiary  magistrate 
of  the  city  under  ss.  39  and  119  of  the  Manchester  Corporation 
Waterworks  Improvement  Act,  1867. 

15.  Evidence  was  produced  before  the  arbitrator,  on  the  part  of 
the  plaintiff,  to  shew  that  at  the  times  of  the  making  of  the  cer- 
tificates of  the  13th  of  July  and  29th  of  August,  1870,  there  was 
not  imminent  danger  from  the  buildings  described  therein  respec- 
tively ;  and  it  was  contended  that  findings  on  the  state  of  the 
buildings  respectively  at  the  aforesaid  times  ought  to  be  inserted 
in  the  case.  Some  evidence  was  produced  by  the  defendants  to 
shew  that  at  the  said  times  there  was  such  imminent  danger  from 
the  said  buildings  as  alleged  in  the  certificates :  but,  as  the  arbitra- 
tor declined  to  insert  in  the  case  such  findings  except  by  the  direction 
of  the  Court,  on  the  ground  that,  if  the  Court  should  be  of  opinion 
that  the  certificates  were  sufficient  justification  to  the  defendants 
for  the  execution  in  respect  of  the  said  buildings  of  the  powers 
given  to  them  by  the  Acts  referred  to,  such  findings  would  be 
irrelevant  and  an  improper  review  by  him  (the  arbitrator)  of  the 
allegations  of  the  city  surveyor  contained  in  the  certificates, — it 
was  agreed  between  the  parties  that  the  further  production  of 
evidence  as  to  the  state  of  the  buildings  at  the  times  aforesaid 
should  be  suspended,  to  be  resumed  if  the  Court  should  direct  such 
findings  to  be  inserted. 

16.  The  aforesaid  directions  to  the  city  surveyor  of  the  13th  of 
July  and  the  29th  of  August,  1870,  were  not,  nor  was  either  of 
them,  made  at  any  meeting  of  the  council  of  the  city  or  of  any 
committee  appointed  by  the  council ;  nor  was  there  any  meeting 
of  the  council  or  of  any  such  committee  in  regard  to  the  subject- 
matter  thereof;  nor  was  there  ever  nor  is  there  any  resolution  of 
the  council  or  of  any  such  committee  delegating  power  to  the 
town-clerk  to  make  such  directions. 
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187.1  17.  The  house  and  shop  described  by  the  plaintiflf  in  his  declara- 

CHEETnAu    tion  and  particulars  of  demand  as  No.  95,  Market  Street,  was  a 

Mayor,  Ac.    comer  house  situate  at  the  junction  of  Market  Street  with  a  street 

M    0^^      called  Palace  Street,  and  abutted  at  the  side  thereof  upon  Palace 

Street. 

The  plaintiff  included  under  the  aboye  description  two  houses 
of  different  original  structure, — one,  an  original  house  No.  95, 
Market  Street,  with  its  front  to  Market  Street,  and  a  side  wall  upon 
Palace  Street, — and  the  other  a  house.  No.  2,  Palace  Street  which 
at  some  time  before  the  times  mentioned  in  this  case  had  been  built 
against  the  back  wall  of  the  original  No.  95,  with  the  front  to 
Palace  Street,  the  front  wall  in  a  line  with  the  aforesaid  side  wall 
of  tbe  original  No.  95,  and  the  front  door  opening  into  Palace 
Street ;  which  two  houses,  before  the  time  of  the  acts  of  the 
defendants  in  respect  of  the  aforesaid  building,  No.  95,  Market 
Street,  already  mentioned  in  this  case,  had  been  converted  by 
the  plaintiff  into  one  set  of  business  premises  in  manner  herein- 
after stated. 

The  original  house  No.  95  contained  cellars,  three  floors,  and 
an  attic  Each  floor  had  a  room  in  front ;  the  front  room  on  the 
ground  floor  being  the  shop,  and  rooms  at  the  back  separate  from 
the  rooms  in  the  front  by  a  partition  wall  of  nine  inches  in  thick- 
ness, while  the  front  wall  and  the  back  wall  of  the  said  house 
were  each  fourteen  inches  in  thickness.  The  house  No.  2,  Palace 
Street,  also  contained  a  cellar,  three  floors,  and  an  attic,  but  the 
first  and  second  floors  and  the  attic  had  been  built  on  a  little  lower 
level  than  the  corresponding  floors  of  the  original  house,  No.  95. 
This  house.  No.  2,.Palace  Street,  came  into  the  possession  of  and  was 
occupied  by  the  plaintiff  at  the  same  time  with  the  original  house 
No.  95  and  the  houses  Nos.  97  and  99,  Market  Street,  more  than 
ten  years  ago.  At  that  time  and  down  to  the  times  of  the  acts  of 
the  defendants  hereinbefore  mentioned  in  regard  to  No.  95,  Market 
Street,  the  front  door  of  the  house  in  Palace  Street  had  on  it  the 
number  2,  meaning  thereby  No.  2,  Palace  Street,  and  the  plaintiff 
was  rated  in  respect  thereof  as  a  separate  tenement  from  No.  95, 
Market  Street.  Before  the  time  when  the  house  No.  2  came  into 
the  possession  and  occupation  of  the  plaintiff,  a  communication 
had  been  opened  from  the  ground  floor  of  the  original  No.  95  to 
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the  ground  floor  of  Na  2 ;  and  the  ground  floor  of  No.  2  then  i875 
and  down  to  the  times  of  the  acts  hereinbefore  mentioned  was  used  '^cwsemm 
as  a  workshop  for  No.  95 :  and  another  communication  had  been  m  ^  ^ 
opened  between  the  attics  of  the  two  houses.  The  plaintifi^,  after  of 
coming  into  possession  and  occupation  of  the  two  houses,  used  the 
front  door  of  No.  2  as  the  mode  of  access  for  his  workmen  to  the 
said  workshop,  and  nailed  up  the  staircase  leading  from  the  front 
^oor  of  No.  2  within  No.  2,  so  as  to  prevent  persons  passing 
thereby  from  the  ground  floor  to  the  upper  floors  thereof,  and  made 
a  door  between  the  ground  floor  of  the  original  No.  95  and  No.  2, 
so  as  to  allow  persons  to  pass  from  the  shop  in  No.  95  to  the  work- 
shop behind  in  No.  2.  He  also  opened  doors  from  the  first  and 
second  floors  of  the  original  house  No.  95  to  the  corresponding 
floors  of  No.  2,  so  that  persons  passed  from  the  said  floors  of  the 
original  No.  95  to  the  corresponding  floors  of  No.  2  through  these 
doors  by  stepping  down  a  step  or  two,  such  step  or  steps  being 
rendered  necessary  by  the  difierence  of  level  already  mentioned 
•between  the  two  houses.  The  attic  of  the  original  house  No.  95 
was  used  as  a  work-room,  and,  to  secure  quiet  in  the  other 
parts  of  the  premises,  the  staircase  leading  to  the  attic  from  the 
second  floor  of  the  house  had  been  at  some  time  cut  away,  and  the 
only  access  for  the  work-people  to  the  attic  was  through  the  attic 
already  mentioned  of  No.  2,  which  last  attic  was  reached  by  a  back 
staircase  in  No.  2. 

On  the  29th  of  August,  1870,  before  certifying  that  there  was 
imminent  danger  from  the  building  described  in  the  certificate  of 
that  date,  and  again,  on  the  same  day,  after  making  the  said  cer- 
tificate, Lynde  inspected  the  whole  of  the  above  set  of  business 
premises.  He  stated  in  his  evidence  before  the  arbitrator  that  the 
business  of  the  plaintiff  appeared  to  be  carried  on  throughout  the 
whole  premises ;  that  his  attention  was  not  called  on  the  occasion 
of  either  of  his  inspections  by  any  one  on  the  premises  to  there 
being  any  distinction  between  No.  95  and  Na  2 ;  nor  was  bis  at- 
tention called  thereto  by  the  plaintiff  when  he  delivered  to  him  the  / 
notice  set  out  in  paragraph  12  of  the  case ;  nor  was  his  attention 
called  thereto  by  the  plaintiff  or  by  any  other  person  before  the 
takbg  down  of  the  aforesaid  part  of  the  building  actually  taken 

down. 
Vou  X.  U  2 
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1875  The  counsel  for  the  defendants  then  proposed  to  ask  Lynde  the 

GBER'BAtt  following  three  questions :  the  counsel  for  the  plaintiff  objected* 

Matob  &c.  ^^  arbitrator  admitted  the  questions,  subject  to  the  questions 

or  and  answers,  or  any  of  them,  being  struck  out  by  the  C!ourt,  if  the 

MAHCHEBflEB. 

Court  should  be  of  opinion  that  they  ought  not  to  haye  been 
admitted : — 

First  qu€8li<m.  Did  you  see  anything  to  call  yonr  attention  to  any  distinctiun 
between  No.  95  and  what  is  called  No.  2  ?  Anstoer,  I  saw  nothing  to  caU  my 
attention  to  such,  distinction. 

Second  qaestum.  Were  you  aware  of  any  distinction  between  No.  95  and  what 
is  called  No.  2  ?    Aniwei\    I  was  not. 

Third  question.  When  you  gave  that  certificate,  was  it  your  intention  to  con- 
demn the  whole  of  the  premises  under  the  description  in  the  certificate  ?  Antwer> 
Yes. 

The  aforesaid  part  of  the  building  hereinbefore  mentioned  as 
taken  down  under  the  description  in  the  aforesaid  certificate  of  the 
29th  of  August,  1870,  included  parts  of  the  whole  set  of  business 
premises  aboye  described. 

The  charges  incurred  by  the  defendants  in  taking  down  in  part 
the  said  building,  and  recoyered  by  them  from  the  plaintiff  as  men- 
tioned in  paragraph  14  of  the  case,  were  the  charges  incurred  by 
them  for  taking  down  the  parts  of  the  whole  set  of  business  pre- 
mises aboye  described  actually  taken  down ;  and  at  the  proceedings 
for  the  recoyery  of  the  said  charges  before  the  stipendiary  magis- 
trate of  the  city,  the  alleged  distinction  between  No.  95,  Market 
Street  and  Ko.  2,  Palace  Street,  was  not  mentioned  or  set  up 
by  the  plaintiff. 

Some  of  the  goods  and  chattels  mentioned  as  aforesaid  in  the 
particulars  of  demand  as  goods  and  chattels  belonging  to  the  plain- 
tiff's trade  and  business  in  No.  95,  Market  Street,  were  goods  and 
chattels  in  No.  2,  Palace  Street.  The  **  ruling-room  "  mentioned 
therein  as  being  a  room  in  No.  95  was  the  aforesaid  attic  of  No.  2. 
The  No.  2  *'  ink  cellar  "  mentioned  therein  as  being  in  No.  95  was 
a  cellar  in  No.  2.  And  the  claim  therein  for  building  materials 
destroyed  as  being  in  No.  95  includes  building  materials  in  No.  2. 

18.  The  Court  was  to  be  at  liberty  to  draw  inferences  as  a  jury 
from  the  eyidence  set  out  in  the  case. 

The  questions  for  the  Court  were, — 

First,  whether  the  certificates  of  the  13th  of  July,  1870,  and  of 
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the  29th  of  Angnst,  1870,  were  a  sufBcient  justificatioii  to  the  de-        1876 
fendants  for  the  execution  in  regard  to  the  buildings  mentioned    ckemtbau' 
therein  respectiTely  of  the  powers  given  to  them  by  the  Acts  of  jj^^^  ^ 
Parliament.  or 

If  the  Court  should  be  of  opinion  that  this  question  was  to  be 
answered  in  the  aflSrmative,  then  the  Court  was  asked  the  second 
question ;  but»  if  the  Court  should  be  of  opinion  that  this  question 
was  to  be  answered  in  the  negative,  then  it  was  agreed  that  the 
case  was  to  go  back  to  the  arbitrator  to  find  whether  at  the  times 
of  the  making  of  the  said  certificates  there  was  imminent  danger 
from  the  buildings  mentioned  in  them  respectively :  but,  if  the 
Court  should  be  of  this  opinion,  the  Court  was  asked  to  assume,  for 
the  purpose  of  the  case,  that,  at  the  times  of  the  making  of  the  cer- 
tificates, there  was  such  imminent  danger  as  therein  alleged,  with 
a  view  of  obtaining  in  both  events  the  opinion  of  the  Court  upon 
the  following  question : — 

Secondly,  whether  the  acts  done  by  the  defendants  in  respect  of 
the  building  mentioned  in  the  certificates,  or  either  of  them,  were 
a  lawful  execution  in  respect  thereof  of  the  powers  given  to  them 
by  the  Acts. 

If  the  Court  should  be  of  opinion  that  this  question  was  to  be 
answered  in  the  affirmative,  then  the  following  question  was  sub- 
mitted to  the  Court :  but,  if  the  Court  should  be  of  opinion  that 
this  question  was  to  be  answered  in  the  negative,  then  the  following 
question  became  unnecessary. 

Thirdly,  whether  the  certificate  of  the  29th  of  August,  1870,  was 
sufficient  to  cover  the  aforesaid  No.  2,  Palace  Street,  so  as  to  afford 
a  justification  to  the  defendants  for  the  execution  in  respect  thereof 
of  the  powers  given  to  them  by  the  aforesaid  Acts  of  Parliament. 

It  was  agreed  between  the  parties  that,  after  the  opinion  of  the^ 
Court  should  have  been  obtained  upon  the  above  questions,  or  soclv 
of  them  as  the  Court  should  think  necessary  to  be  answered,  the> 
case  was  to  go  back  to  the  arbitrator  to  assess  the  damages  in  ac- 
cordance with  the  answers  of  the  Court,  and  to  amend,  if  necessary, 
the  pleadings,  so  as  to  enable  the  plaintiff  to  give  evidence  of  excess  . 
by  the  defendants  in  the  execution  of  the  powers  given  to  them  as 
aforesaid. 

And  it  was  further  agreed,  that  if,  in  the  course  of  such  assess- 

U  2  2 
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XS7JI        ment,  either  of  the  parties  should  desire  to  obtain  the  opinion  of 

Chsxthav    the  Court  upon  any  questions  of  law  arising  in  such  assessment, 

May^&c.    P^^^'  should  be  given  to  the  arbitrator  to  state  one  or  more 

^,     ^'         further  special  case  or  cases  for  the  decision  of  the  CSonrt  upon 

such  questions. 

Jan.  18.  Sir  John  HoBcer,  8.G.  (BayUss  with  him),  for  the  plain- 
ti£  The  first  question  is  whether  the  certificate  of  the  suryeyor 
is  conclusive  and  indisputable.  That  depends  upon  the  construe* 
tion  of  s.  38  of  the  Act  of  1867,  which  materially  exceeds  in 
stringency  the  powers  contained  in  the  Police  Act  of  1844.  It  is 
submitted  that  the  certificate  merely  excuses  what  otherwise  would 
be  a  trespass ;  and  that  an  action  will  still  lie  against  the  corpo- 
mtion  if  it  can  be  she>vn  to  the  satisfaction  of  a  jury  that  the 
imminent  danger  did  not  in  fact  exist.  Certificates  under  the 
Metropolis  Local  Management  Acts  (1)  have  been  held  by  this 
Court  not  to  be  conclusive :  see  8t.  George^  Hanover  Square  v. 
Sparrow  (2) ;  Simpson  v.  Smith.  (3) 

[Lord  Colebidge,  C.J.,  referred  to  Bauman  v.  SU  Panoras 
Vestry  (4),  where  the  doctrine  of  this  Court  in  the  cases  dted  was 
not  approved  of;  and  observed  that  the  Act  in  question  says  that 
the  thing  shall  be  done  by  the  corporation,  and  that "  without  any 
presentment,  notice,  or  other  formality,"  which  materially  distin- 
guishes those  cases.]  ^ 

Cooper  V.  Wandaworth  Union  (5)  shews  that  a  power  of  this  very 
stringent  kind  is  not  to  be  exercised  without  giviug  the  party  to 
be  affected  by  it  an  opportunity  of  being  heard  in  defence  of  his 
property. 

The  next  question  is  whether  the  corporation  have  pursued 
the  power  so  vested  in  them  by  s.  38.  The  corporation  formed  no 
conclusion  on  the  matter  at  all :  all  that  was  done  was  done  by  the 
surveyor  acting  under  a  supposed  authority  given  to  him  by  the 
town-clerk.  By  s.  4  *'  the  corporation  by  the  council  are  impowered 
to  carry  the  Act  and  the  several  powers  thereof  into  execution." 

(1)  IS  &  19  Vict.  c.  120,  and  25  (8)  Law  Repu  6  C.  P.  87. 
&  26  Vict.  c.  107.  (4)  Law  Rep.  2  Q.  R  628. 

(2)  16  0.  B.  (N.S.)  209;  33  L.  J.  f5)  14  C.  B.  (N.S.)  180;  32  L,  J. 
(M.O.)  118.  (C.P.)  186. 
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[Dbmhak,  J.    Bj  8. 5  the  signature  of  the  to^m-derk  to  any       ists 
document  is  a  sufficient  authentication  thereof  by  the  corporation.  ^cammuP 
Here,  the  suryeyor  acted  upon  a  direction  so  authenticated.]  Ma  *'  & 

Paragraph  16  of  the  case  shews  that  the  corporation  were  never        or 
consulted,  nor  were  the  council  or  any  committee  of  the  council. 
The  whole  was  the  act  of  the  city  surveyor  and  the  town-clerk. 
The  corporation  did  nothing. 

[LoBD  CoLEBiDGE,  G.J.  The  case  finds  (paragraph  13)  that 
the  corporation  employed  the  builder  and  paid  for  the  work.  At 
all  events,  they  ratified  and  adopted  the  acts  of  their  officers.] 

Batification  may  exempt  those  who  did  the  acts  from  liability 
for  the  trespass ;  but  that  is  aU.  It  caunot  make  their  irregular 
acts  acts  done  by  the  corporation  in  pursuance  of  the  powers  with 
which  the  statute  has  armed  them. 

Then,  the  certificate  as  to  No.  95,  Market  Street,  afibrds  the 
defendants  no  justification  for  pulling  down  .No.  2,  Palace  Street, 
which  the  case  finds  to  have  been  an  entirely  separate,  building, 
in  respect  of  which  Mr.  Oheetham  was  separately  rated.  The 
mere  fact  of  their  having  been  used  together  as  one  set  of  busi* 
ness  premises  can  make  no  difierence  in  this  respect. 

B.  a.  WiUiamB,  Q.a  {Sir  John  Karddke,  Q.O^  and  E.  Suiton 
with  him),  for  the  defendants. 

[LoBD  CoLiiBiDOE,  C.  J.  We  entertain  no  doubt  upon  the  first 
point :  we  are  all  of  opinion  that  the  certificate  of  the  city  sur- 
veyor was  prim&  fSetoie  conclusive.  Confine  your  argument  to  the 
questions  of  ratification  and  the  sufficiency  of  the  certificate  and 
notice  of  the  29th  of  August] 

The  case  finds  that  the  corporation,  acting  upon  the  certificate 
of  the  surveyor,  employed  and  paid  a  builder  for  pulling  down 
and  restoring  the  building.  No  particular  mode  of  action  is 
pointed  out  by  the  statute.  The  direction  of  the  town-clerk  was 
unnecessary.  The  corporation  are  to  act  promptly  upon  the 
certificate  of  their  surveyor :  they  are  not  called  upon  themselves 
to  form  a  judgment  in  the  matter.  In  the  absence  of  a  precedent 
authority  from  them,  their  subsequent  ratification  of  the  acts  of 
their  surveyor  will  do.  As  to  the  form  of  the  certificate  and 
notice, — The  two  houses,  No.  95,  Market  Street,  and  No.  2,  Palace 
Street,  formed  one  set  of  business  premises  occupied  together  by 
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1875       the  plaintiff.  The  terms  of  the  notice,  thereforei  oonid  not  poesibly 


haye  misled  him. 
Matob  Ao,      ^^  •'^^**  Eolker,  S.O.,  was  heard  in  reply, 

Maho^Ltwl  C^**--  «^^-  «^- 

Lord  Colebidge,  C.  J.  This  case  turns  almost  entirely  upon 
the  construction  of  two  priyate  Acts  for  the  goyernment  of  the 
city  of  Manchester,  by  which  the  mayor  and  corporation  are  im- 
powered  to  pull  down  and  repair  or  rebuild  dangerous  buildings. 
The  case  is  simple  in  its  facts.  The  plaintiff  was  the  owner  of 
seyeral  houses  in  Market  Street,  Manchester,  amongst  others  of 
two  numbered  respectiyely  97  and  99,  and  also  of  Na  95,  adjoin- 
ing to  which  was  another  house  belonging  to  him  and  being  No.  2 
in  Palace  Street ;  the  two  latter  houses  haying  been  by  internal 
communication  as  described  in  the  case  conyerted  into  one  set 
of  business  premises.  All  these  premises  were  in  a  dangerous 
condition. 

As  to  Nos.  97  and  99,  Market  Street,  due  notice  of  their  con« 
dition  haying  been  giyen  to  the  owner  in  pursuance  of  the  Acts, 
the  city  sunreyor,  in  July,  1870,  caused  the  front  walls  to  be  pulled 
down  and  rebuilt.  The  work,  which  the  case  finds  to  haye  been 
properly  done,  was  finished  by  the  14th  of  August,  and  the  ex- 
penses thereby  incurred  were  paid  by  the  plaintiff.  But  on  the  29th 
of  August  the  building  fell  down. 

As  to  No.  95,  Market  Street  and  No.  2,  Palace  Street,  the  facts 
were  these : — The  city  suryeyor  haying  reported  the  premises  to  be 
dangerous,  the  town-clerk,  purporting  to  act  for  the  corporation, 
gaye  directions  to  the  suryeyor  to  cause  the  same  to  be  taken  down 
and  repaired  or  rebuilt ;  and  the  work  was  done  by  persons  em- 
ployed and  paid  by  the  corporation,  and  the  expenses  were 
recoyered  under  the  Act.  This  action  is  brought  to  recoyer  back 
the  moneys  so  paid,  on  the  ground  that  the  expenses  were  im- 
properly and  unnecessarily  incurred. 

Three  points  only  are  material  to  be  considered : — first,  whether 
the  certificate  giyen  by  the  city  suryeyor  that  there  was  imminent 
danger  from  the  building  described  was  conclnsiye, — secondly, 
whether  the  corporation  of  Manchester  did  or  did  not  act  in  ac- 
cordance with  the  powers  of  their  Acts  of  Parliament, — ^thirdly, 
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whether  the  notice  of  the  29th  of  August,  1870,  describing  the       1875 
premises  to  be  pulled  down  as  "  No.  95,  Market  Street,"  was  a    chibthah  " 
sufficient  notice.  „ .  ^  *•  . 

The  sections  of  the  Acts  of  Parliament  upon  which  the  ques-  of 
tions  turn  are  simple  and  plain*  I  will  take  them  in  chronological 
order.  The  Manchester  Police  Regulation  Act,  1814  (7  &  8  Vict. 
c.  xl),  which  contains  nearly  three  hundred .  clauses,  has,  amongst 
other  provisions,  a  short  code  as  to  dangerous  buildings,  com* 
mencing  with  s.  58,  and  ending  with  s.  G4.  Sect.  58  recites  that 
^  it  frequently  happens  that  houses  and  other  buildings  and  walls, 
are,  either  from  litigated  titles  thereto,  or  the  obstinacy,  neglect, 
or  poverty  of  the  owners  thereof,  in  so  ruinous  a  condition  that 
passengers  passing  by  are  in  danger  of  their  lives  or  of  some  bodily 
harm  from  the  falling  thereof,"  &c.,  and  enacts  that  two  justices 
may  order  such  premises  to  be  properly  fenced  until  they  can  be 
proceeded  against  by  presentment.  Sect.  59  enacts  that,  on  pre- 
sentment, or  notice  by  four  householders  to  the  town  council  that 
a  building  is  dangerous,  the  surveyor  shall  give  notice  to  the  owner 
to  repair  the  same ;  and  by  s.  61  the  owner  is  to  be  charged  with 
4he  expenses  thereof,  and  by  s.  62,  which  is  a  still  stronger  pro- 
vision, the  same  remedy  is  given  against  the  occupier,  to  the 
extent  of  the  rent  accruing  due  from  him.  That  being  the  state 
of  things  under  the  Act  of  1844,  it  was,  I  presume,  found  from 
experience  that  even  these  very  stringent  enactments  did  not 
suffice  to  secure  Manchester  from  the  dangers  recited,  because  in 
the  Act  of  1867,  30  Vict  c.  xxxvi,  the  powers  given  to  the  corpo« 
ration  and  its  officers  were  very  considerably  enlarged.  The  38th, 
which  is  the  important  section  of  that  Act,  enacts  that,  **  in  addi- 
tion to  the  powers  conferred  by  s.  50  of  7  &  8  Vict,  c  xl,  the  cor- 
fioration  may,  either  before  or  after  a  presentment  under  that 
section,  cause  any  building  which  they  may  consider  dangerous  to 
be  watched  or  guarded  by  the  police  or  otherwise ;  and,  if  the 
surveyor  of  the  city,  or,  in  his  absence,  any  other  duly-qualified 
surveyor,  shall  certify  in  writing  that  there  is  imminent  danger 
from  any  building,  the  corporation  shall  and  may,  without  anyp'e' 
Mnimenif  notice^  or  other  formality^  cause  the  same  to  be  taken 
down  either  wholly  or  in  part^  or  to  be  repaired  or  secured  in 
such  manner  as  the  corporation  shall  think  requisite."    Then  s.  39 
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1875       provides  that,  in  addition  to  the  remedies  for  the  recovery  of  the 
CHnpTHAM    expenses  under  the  former  Act,  they  shall  be"  recoverable  as  a 
Matob.  &c    P^^^^*y  ^^der  the  same  Act,  or  by  action  in  any  Court  of  com- 
py         petent  jurisdiction." 

The  only  condition  precedent  to  the  action  of  the  corporation  is, 
that  "  the  surveyor  of  the  city,  or,  in  bis  absence,  any  other  duly- 
qualified  surveyor,*'  shall  certify  that  the  building  is  dangerous ; 
and  then  the  corporation,  not  merely  may,  but  shaU  cause  them  ta 
be  taken  down  or  repaired. 

It  may  be  material  to  notice  two  other  sections  of  the  Act  of 
1867  which  were  alluded  to  in  the  argument,  viz.  ss.  4  and  5.  By 
s.  4,  "  the  corporation  by  the  council  are  impowered  to  carry  the 
Act  and  the  several  powers  thereof  into  execution ;"  and  s.  5  pro- 
vides that,  if  any  notice  or  other  document  under  the  Act  require- 
authentication  by  the  corporation,  the  signature  of  the  town-derk 
thereto  shall  be  a  sufficient  authentication. 

That  being  the  state  of  the  law,  let  us  see  what  was  done  here; 
And,  first,  as  to  the  houses  Nos.  97  and  99,  Market  Street.  The* 
premises  being  dangerous,  Lynde,  the  city  surveyor,  on  the  13tb 
of  July,  1870,  certified  to  the  corporation  that  there  was  imminent 
danger  from  **  the  building  situate  in  and  No.  97  and  99,  Market 
Street,"  belonging  to  the  plaintiff.  Upon  that  certificate,  the* 
town-clerk  of  Manchester  on  the  same  day  issued  a  direction  Uy 
the  surveyor  in  these  terms, — "  The  corporation  of  the  dty  of 
Manchester  hereby  direct  you  to  cause  the  building  mentioned  inr 
your  certificate  of  this  date  to  be  taken  down  either  wholly  or  in 
part,  or  to  be  repaired  or  secured  in  such  manner  as  you  shall 
think  requisite."  The  surveyor  thereupon  took  down  and  rebuild 
the  front  wall  of  the  building,  the  work  being  done,  as  is  found  by 
the  case,  by  persons  employed  and  paid  by  the  corporation,  and 
without  n^ligence :  and  the  expenses  incurred  were  paid  by  the 
plaintiff.    The  building  subsequently  fell  down. 

Shortly  afterwards,  viz.  on  the  29th  of  August,  a  similar  certi- 
ficate was  given  by  the  surveyor  as  to  the  **  building "  No.  95, 
Market  Street,  and  the  town-clerk  issued  a  similar  direction  to  the* 
surveyor  to  pull  down  the  building  described  in  that  certificate  ; 
and,  after  notice  to  the  plaintiff,  the  owner,  the  surveyor  proceeded^ 
to  take  down  certain  parts  of  the  building  indicated;  and  in^ 
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Febraary,  1871,  the  corporatioii  recovered  from  the  plaintiff  before        1875 
the  Btipendiarjr  magistrate,  under  as.  39  and  119  of  the  Act  of   c^twim' 
1867,  the  charges  so  incurred  by  them.    Nothing  was  said  either  ^^^  **  ^^ 
in  the  surveyor's  certificate,  or  in  the  town^clerk's  direction  to  the         op 
surveyor,  or  in  the  notice  to  the  plaintiff,  about  No.  2,  Palace 
Street. 

These  are  all  the  material  facts.    It  appears  that  a  certificate 
was  given  by  the  city  surveyor,  with  regard  to  all  the  buildings  in 
question,  that  there  was  imminent  danger  therefrom.    So  far, 
therefore,  the  condition  precedent  contained  in  s.  38  of  the  Act  of 
1867  has  been  complied  with.    But,  if  the  point  I  am  about  to 
refer  to  be  tenable,  it  was  necessary  to  go  further.    Now,  the  first 
objection  taken  to  the  certificate  is,  that  it  is  not  conclusive  as  to 
the  imminence  of  the  danger,  and  that,  although  the  certificate 
might  exempt  ihe  corporation  from  liability  to  an  action  of  tres- 
pass, still  they  must  make  compensation  to  the  party  injured  if  it 
should  afterwards  turn  out  that  the  certificate  was  contrary  to  the 
&ct  or  the  direction  founded  thereon  given  without  authority.    I 
am,  however,  of  opinion  that  the  certificate  was  intended  to  be  and 
is  made  conclusive  of  the  &ct  stated  therein;  and  that,  on  pro- 
duction of  that  certificate,  the  corporation  are  protected  in  doing 
the  act  and  entitled  to  recover  the  expenses  incurred  by  them  in 
doing  it    The  language  of  s.  38  is  not  -permissive  merely :  it  is 
imperative, — ^if  the  surveyor  shall  certify  the  building  to  be  dan- 
gerous, the  corporation  shall  cause  it  to  be  taken  down,  and  this 
without  any  presentment,  notice,  or  other  formality.    The  cases 
which  were  cited  for  the  purpose  of  shewing  that  the  certificate  of 
the  surveyor  is  nut  conclusive,  viz.  Cooper  v.  Wandsworth  District 
Board  of  Works  (1),  Si.  Qeorgey  Hanover  Square^  v.  Sparrow  (2), 
and  Simpson  v.  Smith  (3),  arose  either  upon  the  Metropolis  Local 
Management  Act,  1855  (18  &  19  Yict.  c.  120),  or  the  Metropolis 
Local  Management  Act,  1862  (25  &  26  Vict  c.  107,  s.  75),  the 
language  of  which,  though  somewhat  like  that  of  the  section  now 
under  consideration,  is  not  nearly  so  strong.    Although  the  Court 
of  Queen's  Bench,  in  Bauman  v.   Vestry  of  St.  Paneras  (4), 

(1)  14  C.  B.  (N.S.)  180 ;  32  L.  J.  (C.P.)  185. 
(2)  16  a  B.  (N.S.)  209 ;  33  L.  J.  (3)  Law  Eep.  6  C.  P.  87. 

(liLC.)  118.  (4)  Law  Rep.  2  Q.  B.  628. 
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1875       intimated  an  opinion  that  the  oertificate  of  the  superintending 

Chxithax'  architect  was  conclusive  as  to  the  general  h*ne  of  building,  yet, 

Matob,  &a,  '^^^^S  as  I  am  as  a  judge  of  the  Court  of  Ciommon  Fleas,  if  it 

„    ^ were  necessary  to  decide,  and  the  words  to  be  construed  were  the 

same^  I  should  haye  felt  myself  bound  to  act  upon  the  decisions 
here  rather  than  upon  the  opinion  expressed  in  the  case  in  the 
Queen's  Bench,  and  to  hold  that  the  certificate  was  examinable  in 
after-proceedings.  But  it  is  not  necessary  upon  this  occasion  to 
consider  those  cases,  inasmuch  as  there  were  no  such  words  in 
the  clauses  then  under  consideration  as  there  are  in  the  clause 
which  we  haye  to  construe, — **  without  any  presentment,  notice,  or 
other  formality/*  It  is  enough,  therefore,  to  say  that  those  cases 
have  no  application  to  the  present ;  and  that  I  am  clearly  of 
opinion,  upon  the  words  of  s.  38  of  the  Act  of  1867,  that  the 
certificate  of  the  surveyor  is  and  was  intended  to  be  conclusiye, 
and  that  the  corporation  were  justified  in  acting  upon  it  and  were 
bound  to  act  upon  it 

Then,  the  Solicitor  Greneral  argued  that,  conceding  that  to  be 
so,  still  the  eorparation  must  act  in  the  matter,  and  here  they  have 
not  done  so.  Now,  the  words  are,  **  the  corporation  shall  and  may, 
without  any  presentment,  notice^  or  other  formality,  cause  the  same 
to  be  taken  down  either  wholly  or  in  part,  or  to  be  repaired  or 
secured  in  such  manner  as  the  corporation  shall  think  requisite/' 
The  directions  given  to  the  city  surveyor  on  the  13th  of  July  and 
29th  of  August,  he  says,  the  case  expressly  finds  to  have  been 
given,  not  by  the  corporation,  but  by  the  town-clerk.  They  were 
not  given  at  any  meeting  of  the  council  or  of  any  committee  of 
the  council ;  nor  was  there  any  intention  expressed  by  the  corpora- 
tion to  delegate  to  the  tovm-clerk  authority  to  give  such  directions ; 
but  he  took  upon  himself  to  give  them :  and  therefore,  the  Soli- 
citor*Gteneral  contends  that  the  corporation  have  not  pursued  the 
powers  of  the  Act  Now,  the  Act  of  1867  provides  in  s.  4  that 
the  corporation  by  the  council  are  to  carry  it  into  execution :  but 
s,  5  enacts  that  every  notice  or  other  document  which  requires 
authentication  shall  be  considered  to  be  sufficiently  authenticated 
if  signed  by  the  town-clerk:  and  here  the  directions  were  duly 
signed  by  the  town*clerk :  but  they  purport  to  be  given  by  the 
corporation  of  the  city  of  Manchester ;  and  it  is  found  in  both 
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instances  that  the  persons  who  did  the  work  were  employed  and       1876 
paid  by  the  corporation,  and  that  they  were  so  employed  to  do    cbxtthak* 
work  which  the  city  surveyor  had  certified  to  be  necessary.  Matob,  &a, 

I  am  of  opinion,  upon  two  grounds,  that  the  Act  has  been  com-  Q^ 
plied  with  here.  In  the  first  place,  it  is  found  in  the  case  that  the 
corporation  have  acted  in  the  matter.  The  orders  were  given  in 
their  name^  authenticated  by  the  signature  of  the  town-clerk ; 
and  they  employed  and  paid  the  persons  who  did  the  work,  and 
therefore  they  must  be  taken  to  have  considered  that  it  was 
requisite  that  it  should  be  done;  and  they  received  from  the 
owner  the  amount  of  the  expenses  they  had  incurred  in  doing 
it  Upon  a  case  in  which  it  is  agreed  that  the  Court  shall  draw 
inferences  of  fact^  what  other  inference  can  we  draw  than  that 
the  acts  done  were  authorized  by  the  corporation  ?  Further,  it 
appears  to  me  that  there  is  abundant  evidence  of  ratification  by 
them  of  the  acts  of  their  officers :  and  I  see  no  reason  why  that 
should  not  suffice  to  bring  them  within  the  provisions  of  the  Act. 
It  has  been  suggested  by  the  Solicitor-General  that»  although 
there  might  be  a  sufficient  ratification  to  save  the  persons  who  did 
the  acts  from  being  liable  in  trespass,  still  that  would  not  make 
their  acts  the  acts  of  the  corporation, — in  other  words,  that  the 
ratification  might  enure  against  the  corporation,  but  not  for  their 
benefit.  I  am  not,  however,  aware  of  any  authority,  and  no  argu- 
ment occurs  to  my  mind,  upon  which  the  distinction  suggested 
could  be  founded.  If  a  ratification  at  all,  it  is  difficult  to  see  how 
it  can  be  a  ratification  of  the  qualified  kind  contended  for.  I  am 
therefore  of  opinion  that  the  second  point  urged  on  behalf  of  the 
plaintiff  also  fails,  and  that  the  corporation  have  acted  within  the 
authority  conferred  upon  them  by  the  Act. 

The  third  point  is  of  a  somewhat  technical  character.  It  is  said 
that  the  certificate  of  the  surveyor  was  bad,  and  therefore  what  was 
done  under  it  cannot  be  justified.  This  objection  does  not  apply 
to  the  houses  No.  97  and  99,  Market  Street  As  to  No.  95,  Market 
Street  and  Na  2,  Palace  Street,  the  difficulty  is  this : — ^The  certi- 
ficate describes  the  thing  aimed  at  as  a  ''  building,"  and  in  the 
schedule  it  is  called  **  Shop,  No.  95,  Market  Street"  It  appears  from 
the  statement  in  paragraph  17  of  the  case  that  the  building  intended 
to  be  thus  described  consisted  not  only  of  No.  95,  Market  Street, 
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1875  but  also  of  No.  2,  Palace  Street,  which  though  rated  as  a  separate 
Ohektham  tenement  had  for  some  years  been  occupied  by  the  plaintiff  together 
^  ^*  mth  No.  95,  Market  Street,  as  one  set  of  business  premises,  with 
OF  '  internal  communications  both  on  the  ground  floor  and  upon  an 
upper  floor,  access  to  the  top  floor  of  95,  Market  Street  being 
gained  only  by  passing  up  the  staircase  of  No.  2,  Palace  Street. 
So  far  as  could  be  seen  by  an  inspection  of  the  business  premises 
on  the  ground  floor,  the  whole  formed  one  shop  or  building.  Under 
these  circumstances,  it  is  said  that  the  certiflcate  and  notice  did  not 
point  at  No.  2,  Palace  Street  at  all,  and,  professing  to  coyer  both 
premises,  covered  neither.  I  am  of  opinion  that  the  notice  was 
sufficient.  The  plaintiff  could  not  have  been  misled  by  it.  The 
two  houses  were  evidently  intended  to  be  described  under  the 
word  **  building,"  which  it  may  be  observed  was  used  in  the  former 
notice  as  comprehending  Nos.  97  and  99,  Market  Street.  I  am 
therefore  of  opinion  that  the  third  objection  also  fails. 

Some  remarks  have  been  made  as  to  the  stringent  character  of 
the  provisions  in  s.  38  of  the  Act  of  1 867.  I  agree  that  those  pro- 
visions are  somewhat  stringent.  But  it  seems  to  me  that  the  Act 
is  a  very  salutary  one ;  and,  if  general  convenience  and  the  inte- 
rests of  the  public  require  them,  however  stringent  enactments 
may  be,  private  rights  and  interests  must  give  way,  and  the  law 
must  not  be  suffered  to  remain  a  dead  letter.  For  these  reasons 
I  am  of  opinion  that  the  defendants  are  entitled  to  the  judgment 
of  the  Court. 

Keating,  J.  I  am  of  the  same  opinion :  and,  after  the  minute 
and  careful  statement  of  the  facts  by  my  Lord,  I  have  but  little 
to  add.  As  to  the  flrst  pointy  I  think  it  would  be  impossible  to 
give  any  effect  to  the  Act  unless  we  held  the  certificate  of  the 
surveyor  to  be  conclusive.  The  provision  in  s.  S8  is,  no  doubt,  & 
very  stringent  one,  vesting  in  the  surveyor,  as  it  does,  absolute 
power  to  say  that  a  man's  house  shall  be  pulled  down.  The  legis* 
lature,  however,  appears  to  have  thought  it  necessary  to  confer 
upon  him  this  power ;  and  it  is  our  business  to  see  that  their  in- 
tention is  carried  out.  It  would  be  impossible  for  the  corporation 
to  act  at  all  if  a  question  could  in  every  case  be  raised  before  a 
jury  as  to  the  propriety  of  the  certificate.    With  regard  to  th© 
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cases  cited,  as  I  was  a  party  to  the  decision  of  the  first  of  them,  W^ 
viz.  8t  Gearffe,  Hanover  Square,  t.  Sparrow  (1),  I  may  be  allowed  Chbetbak 
to  obserre,  with  the  greatest  deference  for  the  Court  of  Queen's  h^,ob,  &o« 
Bench,  that  I  think  this  Court  was.  justified  in  holding  that  the  ^^^  ^^^^ 
certificate  of  the  surveyor  was  not  conclusive,  inasmuch  as  the 
Act  of  Parliament  then  under  consideration  interposed  a  judicial 
tribunal  between  the  builder  and  the  vestry.  It  is  enough,  how- 
ever, to  say  that  the  provisions  of  the  Act  now  before  us  are  totally 
difierent.  The  question  upon  which  I  have  entertained  some 
doubt  is,  whether  the  ratification  by  the  corporation  of  the  acts 
of  its  o£Gcers  was  equivalent  to  an  authority  given  ab  initio.  But, 
upon  consideration,  I  come  to  the  conclusion  at  which  my  Lord 
has  arrived,  viz.  that  the  ratification  was  sufficient  The  corpora- 
tion were  bound  to  act  upon  the  certificate  of  their  surveyor.  The 
order  or  direction  of  the  town-clerk  ought,  strictly  speaking,  per- 
haps, to  have  been  given  after  some  consideration  by  the  corpora- 
tion. But  the  ease  finds  that  the  biulding  was  taken  down  by 
persons  employed  and  paid  by  them.  The  utmost  that  can  be 
said,  I  think,  is,  that  the  certificate  of  the  surveyor  and  the  acts 
done  under  it  were  so  ratified  by  the  corporation  as  to  make  the 
whole  their  acts.  As  to  the  third  point,  I  entirely  agree  with  my 
Lord  that  the  description  given  of  the  premises  in  the  certificate 
and  notice  was  sufficient 

Denhan,  J.  I  also  agree  that  there  must  be  judgment  for  the 
defendants,  and  I  rest  my  j  udgment  on  s.  38  of  the  30  Vict.  c.  xxxvi, 
and  on  that  only,  some  light  being  thrown  on  that  enactment  by 
the  state  of  the  law  under  the  Act  of  1844.  I  also  think  that  none 
of  the  cases  cited  have  any  bearing  upon  this,  the  objects  and  pro- 
visions of  the  statutes  upon  which  they  were  decided  being  totally 
different  from  those  of  the  Act  which  we  are  now  called  upon  to 
construe.  The  first  question  is,  was  the  certificate  of  the  city  sur- 
veyor conclusive  ?  For  the  reasons  given  by  my  Lord  and  my 
Brother  Keating  I  think  it  was.  Looking  at  the  subject-matter 
with  which  s.  38  of  the  Act  of  1867  was  dealing,  it  would  be  im- 
possible to  work  out  the  object  the  legislature  had  in  view  unless 
the  certificate  were  held  to  be  conclusive.    It  was  necessary  that 

(1)  16  C.  B.  (N.S.)  209;  83  L,  J.  (M.C.)  118. 
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1875  some  person  should  have  power  to  form  a  judgment  upon  which 
"oisiEBTHJiM  prompt  action  conld  be  taken.  The  suggestion  of  the  Solicitor- 
Mat^  kc  ^^*^^^  ^^^  ^  council  or  a  committee  should  first  consider  the 
^^  matter,  is  utterly  impracticable.  I  cannot  oonceiye  anything  more 
improbable  than  that  the  legislature  should  have  intended  that 
the  opinion  of  a  jury  should  be  taken  in  each  case  as  to  whether 
there  was  or  was  not  imminent  danger  from  the  building.  Then 
it  is  urged  by  the  Solicitor-General  that  the  corporation  ought 
themselves  to  form  a  judgment^  and  not  rest  merely  upon  the  cer- 
tificate of  the  surveyor  and  at  once  act  upon  that.  I  am  of  opinion 
that  that  is  not  the  proper  construction  of  the  Act  The  assump- 
tion is  that  the  building  is  in  imminent  danger  of  falling.  Prompt 
action  is  necessary.  Armed  with  the  authorization  of  the  town- 
clerk,  the  surveyor  is  bound  to  do  the  work  at  once,  unless  the 
corporation  interfere  and  forbid  it.  By  the  necessity  of  the  thing, 
the  doing  of  the  work  is  the  act  of  the  corporation  itself.  That 
again  turns  upon  the  construction  to  be  put  upon  the  enactment 
in  question.  The  provisions  of  the  earlier  Act  were  evidently 
found  not  to  be  sufficiently  stringent  to  meet  the  difficulties  of  the 
case,  and  too  cumbrous,  and  therefore  the  enactment  in  s.  38  of 
the  Act  of  1867  was  passed.  The  next  argument  was,  that  the 
second  certificate  and  notice  did  not  sufficiently  identify  the  pre- 
mises to  be  pulled  down.  If  that  were  so,  there  would  be  no 
justification  for  the  acts  of  the  corporation.  But  here  we  have 
power  reserved  to  us  to  draw  inferences  from  the  facts ;  and,  look- 
ing at  the  statements  in  paragraph  17  as  to  the  way  in  which  the 
premises  No.  95,  Market  Street,  and  No.  2,  Palace  Street,  were 
occupied  by  the  plaintiff,  and  at  the  internal  communications  be- 
tween them,  the  only  inference  I  am  able  to  draw  is  that  No.  2, 
Palace  Street  was  occupied  by  the  plaintiff*  as  a  substantial  part 
of  No.  95,  Market  Street,  and  that  they  were  fairly  described  as 
sach  in  the  certificate.  Upon  all  the  points,  therefore,  I  agree 
that  there  must  be  judgment  for  the  defendants. 

Judgment  for  tite  defendants. 

Attorneys  for  plaintiff:  Gregory,  RowcUffes,  &  Co,,  for  TT.  L.  Welsh, 
Manchester. 

Attorney  for  defendants :  B.  Freer  Austin,  for  Frederick  Stephen 
Austin,  Manchester. 
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ANGLO-EGYPTIAN  NAVIGATION  COMPANY  v.  RENNIE  axd  1876 

Akotbeb.  -y*.  25. 


Contract  for  Work  to  he  done  upon  a  Ship — Property  in  Articles  manufactured 
for  the  Purposes  of  such  Contract — Payments  during  the  Progress  <f  ike 
Work — Completion  of  Contract  prevented  by  Loss  of  the  Ship — Money  had 
and  received — Failure  <f  Consideration, 

The  defendants  contracted  with  the  plaintiffs  to  make  and  supply  new  boilers 
and  certain  new  machinery  for  a  steamship  of  the  plaintiffs,  and  to  alter  the 
engines  of  sach  steamship  into  compound  surface  condensing-engines,  according 
to  a  specification. 

The  engines,  boilers,  and  connections  were,  by  the  contract,  to  be  completed  in 
every  way  ready  for  sea  so  far  as  specified,  and  tried  under  steam  by  the  engineers 
(the  defendants)  previous  to  being  handed  over  to  the  company ;  the  result  of 
such  trial  to  be  to  the  satisfaction  of  the  company's  inspector. 

The  price  of  the  work  was  to  be  58002.,  and  was  to  be  paid  as  the  work  pro* 
gressed,  in  the  following  manner,  viz.,  20002.  when  the  boilers  were  plated,  and 
20002.  when  the  whole  of  the  work  was  ready  for  fixing  on  board,  and  the  balance, 
IdOOL^  when  the  work  was  fully  completed  and  tried  under  steam.  These  pay- 
ments were  only  to  be  made  on  the  certificate  of  the  plaintiffs'  inspector.  The 
old  materials  removed  from  the  ship  were  to  become  the  property  of  the  defend- 
ants. The  specification  contained  elaborate  provisions  as  to  the  fitting  and  fixing 
the  new  boilers  and  machinery  on  board  the  ship,  and  the  adaptation  of  the  old 
machinery  to  the  new.  The  boilers  and  other  new  machinery  contracted  for  were 
completed,  and  ready  to  be  fixed  on  board,  and  one  instalment  of  20002.  had 
been  paid  under  the  contract,  when  the  ship  was  lost  by  perils  of  the  sea. 

The  value  of  the  work  actually  done  by  the  defendants  under  the  contract 
amounted  to  41182.  The  second  instalment  of  20002.  was  subsequently  paid,  at 
the  time  of  which  payment  the  plaintiffs  knew  of  the  loss  of  the  ship,  but  the 
defendants  did  not. 

The  plaintifiis  claimed  delivery  of  the  boilers  and  other  machinery  completed 
under  the  contract,  and  this  being  refused,  brouglit  an  action  for  the  detention 
<^  the  same,  or  to  recover  back  the  40002.  paid  by  them  to  the  defendants : — 

Held,  that  the  contract  was  an  entire  and  indivisible  contract  for  work  to  be 
done  upon  the  plaintiffs'  ship  for  a  certain  price,  from  further  performance  of 
which  both  parties  were  released  by  the  loss  of  the  ship ;  that  the  property  in  the 
articleB  manufactured  was  not  intended  to  pass  until  they  were  fixed  on  board  the 
ship;  and  that  consequently  the  plaintiffs  were  not  entitled  to  the  boilers  and 
machinery,  nor  could  they  recover  the  40002.  already  paid  as  upon  a  failure  of 
consideration. 

Special  Case  stated  in  an  action  for  the  detention  of  certain 
boilerB  and  machinery,  and  for  the  recovery  of  two  snms  of  2000/. 
paid  by  the  plaintifiTs  to  the  defendants. 

The  facts  of  the  case  sofiSciently  appear  from  the  judgment. 


^ 
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1875  S.  Matthews^  Q.G.  {Arthur  Wibon  with  him),  for  the  plaintiffs. 

Akglo-  The  property  in  the  boilers  and  machinery  so  far  as  they  were 
^^o^oH  fi'^^^^^  passed  to  the  plaintiffa  under  the  contract.  The  general 
CoMFAMY  rule,  no  doubt,  is,  that,  under  a  contract  for  the  manufacture  of  a 
Rennie.  chattel,  nothing  passes  to  the  buyer  until  the  chattel  is  in  a  com* 
plete  state  and  has  been  appropriated  to  the  contract.  But  where, 
as  here,  the  work  has  been  done  under  the  inspection  of  a  person 
employed  by  the  buyer,  and  moneys  have  been  paid  upon  his  cer- 
tificate that  it  has  reached  certain  prescribed  stages,  that  has  been 
held  to  be  a  sufficient  appropriation  of  the  article  in  its  then  state 
to  take  the  case  out  of  the  general  rule :  Woods  r.  Bussell  (1) ; 
Wood  V.  Bell  (2) 

[LoBD  Coleridge,  C.J.  The  argument  on  the  other  side  will 
probably  be  that  this  was  a  contract  for  work  to  be  done  at  an 
entire  price,  and  consequently  that  nothing  passed  to  the  plaintiffs 
until  fixed  on  board  the  vessel.] 

The  same  argument  might  have  been  urged  in  the  cases  cited. 
Mr.  BenjamiD,  in  his  Treatise  on  the  Sale  of  Personal  Property, 
2nd  ed.,  p.  245,  speaking  of  Clarke  v.  Spenee  (3),  says :  "  Much  stress 
had  been  laid,  in  argument,  upon  a  passage  in  the  opinion  deli- 
vered by  Bayley,  J.,  in  Atkinson  v.  BeU  (4),  in  which  he  said  that 
^  the  foundation  of  the  decision  in  Woods  v.  BusseU  (1)  was,  that, 
as  by  the  contract,  given  portions  of  the  price  were. to  be  paid 
according  to  the  progress  of  the  work,  by  the  payment  of  those 
portions  of  the  price  the  ship  vkls  irrevocably  appropriated  to  (he 
person  paying  the  money;  that  was  a  purchase  of  the  specific 
articles  of  which  the  ship  was  made.'  In  commenting  upon  this 
dictum,  Williams,  J.,  shewed  that  in  Woods  y.  Russell  (1)  the 
decision  did  not  turn  upon  any  such  pointy  although  there  were 
extra-judicial  expressions  strongly  tending  to  that  view ;  and  he 
continued  (5) :  '  If  it  be  intended  in  this  passage  that  the  specific 
appropriation  of  the  parts  of  a  vessel  while  in  progress,  however 
made,  of  itself  vests  the  property  in  the  person  who  gives  the  order, 
the  proposition  in  so  general  a  form  may  be  doubtful  ....  Until 
the  last  of  the  necessary  materials  be  added,  the  vessel  is  not 

(1)  5  B.  &  Aid.  942.  (3)  4  Ad.  &  E.  418. 

(2)  6  E.  &  B.  355;  25  L.  J.  (Q.B.)  (4)  8  B.  &  C.  277,  282. 
321.  (5)  5  B.  &  Aid.  at  p.  467. 
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complete;  the  thing  contracted  for  is  not  in  existence;  for,  the        1875 
contract  is  for  a  complete  vessel,  not  for  parts  of  a  vessel,  and  we      anglo- 
have  not  been  able  to  find  any  authority  for  saying  that  while  the  ^^^^^ 
thing  contracted  for  is  not  in  existence  as  a  whole  and  is  incom-     C^iipant 
plete,  the  general  property  in  such  parts  of  it  as  are  from  time  to     Revitxe. 
time  constmcted  shall  vest  in  the  purchaser,  except  the  above 
passage  in  the  case  of  Woods  v.  RuMett.  (1)    The  Courts  however, 
Iield  that  the  passage  cited  from  Wood»  v.  BtaaelKjL)  was  **  founded 
on  the  notion  that  provision  for  the  payment  regulated  by  parti- 
cular stages  of  the  work  is  made  in  the  contract  with  a  view  to  give 
the  purchaser  the  security  of  certain  portions  of  the  work  for  the 
money  he  is  to  pay,  and  is  an  equivalent  to  an  express  provision 
thatj  on  payment  of  the  first  instalment,  the  general  property  in  so 
much  of  the  vessel  as  is  then  constructed  shall  vest  in  the  purchaser. 
The  Courts  with  the  intimation  of  a  wish  that  the  intention  of  the 
parties  had  been  expressed  in  less  ambiguous  terms,  deliberately 
adopted  this  dictum  from  Woods  v.  BusseU  (1)  as  a  rule  of  construe- 
tion  by  which,  in  similar  ship-building  contracts,  the  parties  are 
held  to  have  by  implication  evinced  an  intention  thai  the  property 
shall  pass,  notwithstanding  the  general  rule  to  the  contrary.    The 
law  thus  established  has  remained  unshaken  to  the  present  time." 

[Dekman,  J.  This  is  substantially  a  contract  for  work  and 
labour,  and  not  a  contract  of  sale.] 

In  WHkins  v.  Bromhedd  (2),  where  a  carpenter  was  employed  to 
make  a  greenhouse,  the  whole  of  which  was  completed  but  not 
permanently  fixed  together,  and  the  agreed  price  paid,  but  the 
greenhouse  at  the  employer's  request  was  retained  on  the  maker's 
premises  until  after  he  had  become  bankrupt,  this  Court  held  that 
there  had  been  a  sufficient  appropriation  to  pass  the  property  in 
the  greenhouse  to  the  employer.  Clarke  v.  Spenee  (3),  where 
the  contract  was  for  the  building  of  a  ship  for  a  given  sum,  to 
be  paid  by  certain  instalments  as  the  work  progressed,  was  a 
decision  to  the  same  effect.  And  this  was  followed  by  Wood  v. 
Bea.  (4) 

[LoBD  CoLEBiDGE,  C.  J.  The  passage  cited  by  Mr.  Benjamin 
from  the  judgment  of  Williams,  J.,  in  Clarie  v.  Spenee  (3)  shews 

(1)  5  B.&  Aid.  at  p.  946.    ^  (3)  4  AdL  &  E.  448. 

( 2)  6  H.  &  G.  968.  (4)  6  E.  &  B.  855 ;  25  L.  J.  (Q.B.)  821. 
\ou  X.  X  2 
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1875        there  is  no  appropriation  nntil  the  ship  is  complete.    The  jodg- 
Akglo-      ment  goes  on  to  shew  (1)  that  payment  is  wholly  ixnmaterial  to 
iS^I^H  the  vesting  of  the  property.] 
OoMFAirr        Then  the  vessel  in  this  case,  the  SeandertOj  having  been  lost  at 
Bbnvie.     sea^  both  parties  were  excused  from  further  proceeding  with  the 
contract    Where  a  contract  impliedly  assumes  the  existence  of 
a  particular  or  specific  person  or  thing,  it  is  to  be  construed  in  the 
absence  of  an  express  or  implied  warranty  that  the  existence  of 
the  person  or  thing  shall  continue,  as  subject  to  an  implied  con- 
dition that  the  parties  shall  be  excused  in  case,  before  breach,  per- 
formance becomes  impossible,  from  such  person  or  thing  ceasing 
to  exist :  Laughter's  Case  (2)  ;  WiOams  v.  Hide  (3) ;  Tayhr  v. 
Caldwdl  (4) ;  Boast  v.  FiHh  (5) ;  Appleby  v.  Meyers.  (6)     In  deli- 
vering the  judgment  of  the  Court  of  error  in  the  kst-cited  case, 
Blackburn,  J.,  says  (7) :  **  We  think  that  where,  as  in  the  present 
case,  the  premises  are  destroyed  [or,  in  this  case,  the  ship  is  lost] 
without  iault  on  either  side,  it  is  a  misfortune  equally  afiecting 
both  parties ;  excusing  both  from  further  performance  of  the  con- 
tract, but  giving  a  cause  of  action  to  neither." 

Then,  as  to  the  defendants'  claim  of  lien.  It  appears  from  the 
case  that  the  defendants  have  done  work  under  the  contract  to  the 
value  of  4118Z.,  and  that  they  have  received  two  payments  of 
20007.  each.  The  boilers  were  to  be  fixed  on  board  the  Scanderia 
before  their  claim  for  the  balance  of  the  agreed  price,  180021, 
could  arise ;  and  then  they  would  have  parted  with  them.  The 
claim  of  lien,  therefore,  is  inconsistent. 

[Keating,  J.  You  can  only  deprive  them  of  their  lien  by 
resorting  to  the  contract :  and  that  has  been  put  an  end  to  by  the 
act  of  GkxL 

Gbove,  J.,  referred  to  Jervis  v.  Tomkinson.  (8)  ] 

Then,  the  defendants  have  waived  their  lien,  if  they  ever 
6ad  it,  by  claiming  180021,  when  the  utmost  they  could  be  entitled 
-to  was  118/. :  Dirks  v.  Biehards  (9) ;  Kerford  v.  Mondel  (10) 

(1)  4  Ad.  &  E.  at  p.  469.  Law  Rep.  2  C.  P.  651. 

(2)  6  Ca  Kep.  21 1>.  (7)  Uw  Bep.  2  0.  P.  at  p.  659. 

(3)  Palm.  548.  (8)  1  H.  Ap  N.  195. 

(4)  3a&a826;82L.  J.(Q.B.)164.  (9)  4  M.  &  G.  574;  26  L.  J.  (Br.) 
(8)  Uw  Rep.  4  C.  P.  1.  41. 

<6)  Law  Rep.  1  C.  P.  615 ;  in  error,         (10)  28  L.  J.  (Ex.)  303. 
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If  the  contiact  is  wholly  rescinded,  or  if  the  property  in  the        1875 
boilers  did  not  pato  to  the  plaintiffis,  they  have  paid  4O001  upon  a      aholo- 
consideration  which  has  fiedled ;  and  eonseqnelitly  they  are  entitled  |^J^^ 
to  raoorer  it  back.  Omifaht 

Bm^amin,  Q.O.  The  contract  in  the  present  case  is  not  one  of 
sale^  as  to  whidi  very  different  considerations  would  apply,  but 
one  of  work  and  labour.  It  is  an  entire  contract  for  the  repair  of 
a  ship  with  materials  partly  old  and  partly  new.  The  complicated 
nature  of  the  work  to  be  done  before  the  contract  was  completed 
renders  it  impossible  to  attribute  the  payments  made  to  any  par- 
ticular part  of  the  work.  The  payments  were  simply  intended  to 
be  payments  on  account  of  the  whole  price  of  the  entire  worL  Apart 
&om  any  spedfio  proyision  for  payment  as  the  work  progressed, 
the  defendants  could  not  have  reooyered  a  penny  until  the  whole  of 
the  work  was  completed :  AppUby  v.  Meyen.  (1)  However  little 
remained  to  be  done  they  mnst^if  the  vessel  was  hek,  have  lost  all 
daim  to  remuneration.  They  expressly  stipulate  for  payment  as 
the  work  progresses,  in  order  to  prevent  such  a  result,  and  to  throw 
some  portion  of  the  risk  on  the  other  party.  There  is  nothing  in 
such  a  provision  to  shew  that  there  was  any  intention  that  the 
property  in  boilers  and  other  articles,  oonstructed  with  a  view  to 
the  contract,  but  not  affixed  to  the  ship,  should  pass  upon  the  pay- 
ment of  these  instalments.  The  plaintiffs  have  no  right  to  split 
up  the  contract,  and  take  part  of  what  was  to  be  done  as  against 
part  payment  of  the  price.  But  for  the  express  stipulation  the 
defendants  on  the  loss  of  the  vessel  must  have  borne  all  the  loss ; 
by  that  stipulation  they  have  thrown  the  loss  on  the  plaintiffia. 
But  this  does  not  affect  the  construction  of  the  oontraot  in  other 
respects:  it  remains  an  entire  and  indivisible  contract  The 
plaintifis  knew  of  the  loss  of  the  ship  when  they  paid  the  second 
instalment.  Cansequentiy  the  money  paid  cannot  be  said  to  have 
been  paid  upon  a  consideration  which  has  since  failed.  The  sums 
of  money  to  be  paid  in  advance  do  not  correspond  to  the  value  of 
the  articles  manufactured  at  the  time  of  such  payments.  Besides, 
the  defendants  have  not  received  the  old  materials,  and  cannot  now 
reoeive  them. 

Arlhwr  WiUon,  in  reply.    The  action  is  not  upon  the  contract ; 

(1)  Law  Bep.  2  C.  P.  661. 
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1875        the  contract  has  not  been,  and  never  can  be,  carried  out;  the 
Aholo-      plaintifiEs'  claim  must  depend  on  the  fact  of  the  property  having 
l^vioATi<^  pc^Bsed  or  npon  fiEulnre  of  consideration.    It  is  conceded  that  if 
GoMPAVT    this  were  to  be  looked  upon  as  the  case  of  a  contract  of  sale  the 
BEKNns.     property  would  have  passed.    The  distinction  relied  upon  is  that 
this  is  not  a  contract  to  build  a  ship,  but  to  repaur  one.    It  is  con- 
tended that  npon  the  tme  constmction  of  the  contract  it  consists 
of  two  component  parts,  which  may  be  severed.    It  is  a  contract 
for  the  sale  of  certain  machinery,  pins  a  contract  to  do  work  in 
fixing  it  and  in  altering  part  of  the  existing  machinery.    A  sale 
is  simply  a  transfer  of  property  for  consideration.     Quoad  the 
things  to  be  made  this  is  a  contract  of  sale.    All  that  has  to  be 
done  with  respect  to  them  is  to  make  them  according  to  the 
specifications. 

The  substance  of  the  contract  must  be  looked  at,  and  it  wiU  be 
found,  when  so  regarded,  that  the  bulk  of  it  is  for  the  manufac- 
ture of  certain  engines  to  be  fixed  on  board  the  plaintiffs'  ship. 
The  stipulation  for  payment  in  instalments  is  for  the  protection  of 
both  parties,  that  the .  one  party  may  not  lose  the  price  of  the 
things  provided  by  the  loss  of  the  ship  before  the  contract  is 
completed,  and,  on  the  other  hand,  that  the  other  party  may  not  have 
to  pay  the  price  and  receive  no  equivalent  for  it  There  is  no 
reason  why  it  should  be  construed  so  as  to  shift  all  the  risk  fiom 
one  side  to  the  other. 

It  is  quite  consistent  with  the  terms  of  the  contract,  and  mani- 
festly in  accordance  with  the  justice  of  the  case,  that  the  tme  con- 
struction is  that  the  property  should  pass  in  the  articles,  when 
manu&ctured  from  time  to  time,  on  payment  of  the  instalments 
due. 

He  cited  Lee  v.  Ghriffin.  (1) 

Cur.  adv.  vtdt. 

Feb.  25.  The  judgment  of  the  Court  (Lord  Coleridge,  C  J*.,  and 
Grove  and  Denman,  J  J.,  (2))  was  delivered  by 

Dbnman,  J.  This  was  a  special  case  stated  without  pleadings 
in  an  action  in  which  the  plaintifis  claimed  to  recover  certain 

(1)  1 6.  &  S.  272 ;  30  L.  J.  (Q.B.)  252.      meat,  had  resigned  at  the  end  of  Hilary 

(2)  Keating,  J.,  who  heard  the  aiga-     Term. 
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boilers  and  machinery  detained  by  the  defendants,  with  damages        1875 
for  their  detention^  op  to  recover  back  two  snms  of  2000Z.  each      Anolo^^ 
paid  by  the  plaintiffs  to  the  defendants  as  stated  in  the  case.    In  j^I^^^om 
case  onr  judgment  should  be  for  the  plaintiffs  for  the  recovery  of     Company 
the  goods,  judgment  was  to  be  entered  for  50002.,  to  be  reduced  to      Renkds. 
409.  on  the  goods  being  delivered  up.    In  case  we  should  decide 
for  the  plaintifb  on  the  other  ground,  judgment  was  to  be  entered 
for  4000{.    The  two  questions  for  the  Oourt  therefore  are,  whether, 
under  the  circumstances  of  the  case,  either  detinue  or  monev  had 
and  received  could  be  maintained. 

The  material  fitcts  of  the  case  were  as  follows : — On  the  18  th  of 
December,  1871,  the  plaintiffs,  a  shipping  company  in  London, 
being  owners  of  two  steamships,  the  Minia  and  the  Seanderia, 
entered  into  a  written  contract  with  the  defendants,  engineers  in  ^ 

London,  which  is  set  out  in  the  special  case,  and  the  terms  of 
which,  so  far  as  they  are  material,  are  as  follows : — 

The  engineers  agree  to  make  and  supply  to  the  company  new 
marine  boilers  and  various  parts  of  machinery  for  the  screw- 
steamers  Minia  and  Seanderia  belonging  to  the  company,  and  to 
alter  the  engines  of  those  steamers  into  compound  surface  con- 
densing engines,  according  to  specification  annexed.  The  engines 
and  boilers  and  connections  are  to  be  completed  in  every  way  ready 
for  sea  so  far  as  specified,  and  tried  under  steam  by  the  engineers 
previous  to  being  handed  over  to  the  company ;  the  result  of  such 
trial  to  be  to  the  satis&ction  of  the  company's  inspector. 

The  work  to  be  commenced  without  delay,  and  completed  with 
all  reasonable  dispatch.  Due  notice  shall  be  given  by  the  company 
to  the  engineers  of  the  date  at  which  the  steamers  will  be  placed 
in  their  hands  after  the  work  is  ready,  to  have  the  engines  com* 
pleted.  Each  of  the  steamers  shall  be  completed  ready  for  sea 
within  sixty  working  days  from  the  date  at  which  she  is  placed  in 
the  hands  of  the  engineers. 

The  price  to  be  paid  by  the  company  to  the  engineers  in  respect 
of  this  agreement  shall  be  the  sum  of  5800Z.  for  each  steamer, 
payable  as  the  work  progresses,  in  the  following  manner,  viz.  When 
the  boilers  are  plated,  20002.,  half  cash,  half  by  the  company's 
acccfpiance  at  four  months'  date ;  when  the  whole  of  the  work  is 
ready  for  fixing  on  board,  2000/.,  half  cash,  half  by  the  company's 
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1875       acceptanee  at  four  months'  date ;  wlien  eaoh  steamer  is  folly  com- 

Axatjo-     pldted  and  tried  under  steam,  18002lyWheieof  10002L  cash,  and  80021 

y^v^^v  in  aoeeptances  at  four  months.    All  bills  to  be  approred. 

OosiPANT        The  ooDtraot  then  contained  a  guarantee  by  the  engineers  against 

BxuNis.     bad  materials  or  workmanship,  and  an  undertaking  to  make  good 

for  six  months ;  and  thai  it  continued  as  follows ; — 

**  All  the  work  hereby  contracted  to  be  done  by  the  engineem 
shall  be  ^iLecnted  to  the  satisfaction  of  John  File,  or  other  the 
company's  inspector  for  the  time  being;  and  all  the  payments 
agreed  to  be  made  by  the  company  shall  only  be  made  on  the 
certificate  of  such  inspector  that  the  conditions  entitling  the 
engineers  to  leoeiTC  such  payment  have  been  fulfilled." 

The  contract  contained  an  arbitration  clause. 

The  specification  referred  to  in  the  contract  was  headed  ^The 
work  hereby  specified  to  be  done  to  each  of  the  steamers  JEnia 
and  Scanderia"  and  contained,  amongst  other  matters,  the  fol* 
lowing  provisions  and  requirements : — 

'*  Four  new  boilers  of  oyal  form  to  be  fitted  and  fixed  on  board ; 
each  boiler  to  haye  two  furnaces,  and  to  be  provided  with  all 
necessary  fittings," '&c. ;  ^'the  boilers  to  be  deaded  with  felt  and 
wood,  or  patent  cement,  as  may  be  determined,  with  all  neoessazy 
piping  to  fit  and  fix  them  to  the  engines;"  funnel  casings  to  be 
removed  and  replaced;  old  boilers  to  be  cut  up  in  ship,  and 
removed  in  pieces,  so  as  not  to  disturb  the  deck." 

Then  followed  provisions  relating  to  alterations  to  be  made  in 
the  cylinders,  and  providing  several  articles,  such  as  new  cylinder 
covers  to  be  put  on  the  old  cylinders,  with  glands,  slide-rods,  and 
^'  all  that  may  be  necessary  to  make  the  engines  complete  compound 
and  surface  condensing  engines." 

Then  followed  a  provision  that  a  surfiace  condenser  containing 
2000  cubic  feet  of  tube  cooling  surface  was  to  be  supplied ;  and 
immediately  afterwards  it  was  specified  as  follows :  ^  One  of  the 
present  air-pumps  to  be  arranged  as  a  circulating  pump ;  both  the 
pump  and  the  other  air-pump  now  in  the  ship  to  have  foot  valves 
fitted,  if  they  are  not  so  at  present;"  <' waste*water  valves  to  be 
fitted  to  ship ;  the  present  waste-water  valve  chest  to  remain  for 
the  air-pumps  discharge ;"  ^  all  present  piping  in  connection  with 
boilers  to  be  condemned,  and  refdaced  with  copper  piping  sufficient 
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to  bear  the  increased  pressure ;"  "  all  brasses  to  be  set  together,       1S75 
and  ^  whole  Job  to  be  put  in  thorough  working  order  so  £Eur  as  the      anqlo- 
new  work  is  concerned ;"  **  in'  conclusion,  it  is  intended  that  the  j^^^^^j^ 
engineers  shall  rexnoye  the  present  boilers  and  such  parts  of  the     Gohpant 
machinery  as  may  le  necessary  to  make  the  above  alterations,     Renntb^ 
giving  new  boilers  and  complete  machinery  instead,  and  so  as  to 
comply  with  the  requirements  of  the  Board  of  Trade,  whose  certi- 
ficate  they  are  to  obtain  as  tax  as  the  work  which  they  engage  to 
do  extends.'' 

The  case  finds  that  under  the  contract  the  whole  of  the  old 
materials  to  be  necessarily  taken  from  each  ship  by  reason  of  the 
execution  of  the  work  contracted  to  be  done  would  become  the 
property  of  the  defendants,  and  that  the  value  of  such  old  materials 
in  eadi  ship  was  353Z.  At  the  date  of  the  contract,  the  18th  of 
December,  1871,  the  Seanderia  was  in  the  port  of  London.  The 
contract,  so  far  as  relates  to  the  Minia,  was  performed  on  both 
sides ;  and  no  question  arises  as  to  that  ship. 

On  the  28th  of  June,  1872,  the  plaintiffs  gave  notice  to  the 
defendants  that  the  Seanderia  was  ready  to  be  placed  in  their 
hands  on  the  1st  of  August  next,  to  receive  her  boilers  and 
machinery.  But,  upon  hearing  from  the  defendants  on  the  28th 
of  June  that  they  could  not  promise  to  be  ready  by  the  1st  of 
August,  the  plaintiffi  determined  to  send  her  on  another  voyage. 
She  sailed  from  Cardiff  accordingly  in  August,  and  on  her  return 
voyage  was  lost  by  perils  of  the  sea. 

On  the  15th  of  August,  1872,  the  boilers  for  the  Seanderia  were 
plated.  On  the  27th  of  August  the  plaintiffs'  inspector  certified 
that  the  defendants  were  entitled  to  receive  the  first  sum  of  200021 
in  respect  of  that  ship ;  and  on  the  28th  of  August  the  plaantifb 
paid  the  same  in  the  manner  provided  by  the  contract. 

On  the  4th  of  January,  1873,  the  whole  of  the  work  was  ready 
for  fixing  on  board  the  Seanderia,  and  on  the  15th  the  plaintiffs' 
inspector  so  certified,  and  that  the  conditions  entitling  the  defend- 
ants to  the  second  sum  of  20007.  had  been  fulfilled;  and  the 
plaintiffs  on  the  17th  of  January  paid  that  sum  as  before.  At  the 
time  of  the  last-mentioned  payment,  the  plaintiffs  knew,  but  the 
defendants  did  not  know,  of  the  loss  of  the  vessel. 

On  the  25th  of  April,  1873,  the  defendants,  having  heard  of  the 
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1875       loss  of  the  Scanderia^  wrote  requeeting  the  plaint iSs  *'  to  pay  the 

Akglo-      balance  due  on  the  contract,  amounting  to  1800Z."    On  the  26th 

Egyptian    ^^  plaintiffs  replied  that,   ''looking    at    the  work  which  the 

Company     defendants  had  not  been  called  upon  to  perform,  they  considered 

Bknnib.      that  they  had  already  paid  all  that  they  could  be  required  to  pay 

in  respect  of  the  engines,  if  indeed  they  had  not  already  paid  more 

than  a  proportionate  part  of  the  contract  price." 

On  the  10th  of  May,  1873,  the  plaintifib  gave  notice  to  the 
defendants  stating  that  the  contract  of  the  18th  of  December, 
1871,  haying  come  to  an  end,  they  required  the  defendants  to 
deliyer  to  the  plaintiffs  the  boilers  and  other  machinery  and  things 
made  by  the  defendants  under  the  contract,  and,  in  default  of 
delivery,  threatened  proceedings.  On  the  21st  of  May  the  defend- 
ants' solicitors  wrote,  stating  that  the  defendants  were  willing  to 
hand  oyer  the  boilers  and  other  machinery  asked  for,  *^  on  being 
paid  the  amount  of  their  lien."  Subsequently,  on  the  23rd  and 
28th  of  May,  in  answer  to  letters  of  inquiry  as  to  their  meaning, 
the  defendants'  solicitors  wrote  that  the  amount  claimed  by  the 
defendants  as  their  lien  was  the  amount  of  the  last  instahnent 
under  the  contract,  viz.  1800Z.  They,  however,  proposed  that  the 
question  should  be  disposed  of  under  the  arbitration  clause,  which 
off^r  was  declined  by  the  plaintiffs. 

The  case  further  stated : — *^  The  total  sums  paid  under  the  con- 
tract by  the  plaintiffs  to  the  defendants  are,  58002.  in  respect  of 
the  Minia,  and  the  two  above-mentioned  sums  of  20002.  each  in 
respect  of  the  Scanderia.  The  defendants  have  received  the  old 
materials,  valued  at  3532.,  out  of  the  Minia.  No  offer  of  any 
further  sum  has  been  made  by  the  plaintiffs  to  the  defendant^:. 
The  defendants,  at  the  date  when  they  heard  of  the  loss  of  the 
Scanderia^  had  completed  71  per  cent,  of  the  whole  work  con- 
tracted for  in  respect  of  the  Scanderia.  At  that  date  the  price 
of  labour  and  materials  was  higher  than  at  the  date  of  the 
contract." 

Upon  the  aboye  state  of  facts,  it  was  contended  on  behalf  of  the 
plaintiffs, — ^first,  that  the  property  in  the  boilers  and  machinery 
and  other  matters  prepared  by  the  defendants  and  ready  to  be 
fixed  in  the  Scanderia  had  passed  to  the  plaintiffs.  It  was  ad- 
mitted that,  in  generp^  '  for  the  manufacture  of  articles 
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to  be  fitted  to  a  bouse  or  a  sbip  would  not  pass  the  property  upon       1875 
the  mere  manufacture  of  the  articles  according  to  the  contract:      akglo- 
but  it  was  contended  that,  under  the  present  contract^  inasmuch  as    Egtftiak 
the  boilers  were  to  be  inspected  by  the  plaintiffs'  inspector,  and     Ck>K^Axr 
the  defendants  were  to  be  paid  2000/.  upon  his  certificate  that  the     Bekstie. 
conditions  entitling  the  defendants  to  be  paid  were  fulfilled,  and 
the  contract  itself  stated  that  such  payments  were  to  be  made  **  as 
the  work  progresses,"  we  ought  to  hold  that,  upon  each  of  these 
instalments  being  paid  and  the  proper  certificates  given,  so  much 
of  the  work  was  irrevocably  appropriated  to  the  plaintiffs,  and  that 
therefore  the  plaintiffs  were  entitled  to  recover  damages  for  the 
detention  at  all  events  of  that  portion  of  the  work  done  when  the 
second  instalment  of  200021  was  paid. 

In  support  of  this  contention  several  cases  were  cited,-~espe- 
cially  Olarhe  v.  Spence  (1),  Woods  v.  BusseU  (2),  and  Wood  v. 
BelL  (3)  But,  in  truth,  none  of  those  cases  afford  material 
assistance  towards  the  deciBion  of  the  present  case.  They  were  all 
cases,  not  of  a  contract  for  work  and  materials  to  be  supplied  to  a 
ship  by  way  of  repairs  or  alterations,  but  contracts  for  building 
and  supplying  a  ship ;  and  the  question  which  arose  in  aU  those 
cases  was,  whether  >  the  ship  itself  or  the  materials  ready  to  be ' 
fitted  to  it  had  or  had  not  passed  to  the  purchaser  at  the  time  of 
the  bankruptcy  of  the  builder.  There  was  nothing  in  two  of 
those  cases  to  be'  done  by  the  purchaser  except  to  pay  the  price 
contracted  for :  and  in  Woods  v.  RutseU  (2)  the  property  in  the 
ship  was  held  to  have  passed  because  the  ship-builder  signed  the 
certificate  to  enable  the  defendant  to  have  the  ship  registered  in 
his  name,  and  thereby,  as  the  Court  thought,  consented  that  the 
general  property  in  the  ship  should  be  considered  as  from  that  time 
being  in  the  defendant. 

In  the  present  case  there  is  no  such  fact,  and  reliance  is  wholly 
placed  on  the  contract  between  the  parties  and  the  payments 
under  it.  • 

In  CXarhe  v.  8fence  (1),  undoubtedly,  the  Court  treated  a  pro- 
vision for  the  payment  for  a  ship  regulated  by  particular  stages  of 
the  work  as  equivalent  to  an  express  provision  that  on  payment  of 

(1)  4  Ad.  &  E.  4i8.  (2)  5  B.  &  Aid.  942. 

(3)  5  £.  &  B.  772 ;  25  L.  J.  (Q.B.)  148 ;  in  error,  6  £.  &  B.  355 ;  26  L.  J.  (Q.B.)  32L 
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1975  the  first  instalment,  the  general  property  in  so  much  of  the  vessd 

Abolo-  as  is  then  constructed  should  vest  in  the  purchaser.    But  that^ 

N^wItion  ^^^9  ^^  *^®  ^^^®  ^^  *  contract  in  which  nothing  was  to  be  done 

CoMPAKT  beyond  the  supply  of  a  chattel  by  the  one  party  and  the  payment 

Pa 

Bennie.  at  certain  stages  of  its  progress  by  the  other.  And  the  case  oi 
Laidler  v.  Burlitwm  (1)  shews  how  strictly  confined  to  that  simple 
state  of  things  the  doctrine  supported  by  Clarice  v.  Spenee  (2)  is 

held  to  be. 

Wood  v.  Bell  (3)  turned  not  upon  the  contract  only,  but  upon 
the  conduct  of  the  parties.  Lord  Campbell^  indeed,  lays  very 
great  stress  upon  the  terms  of  the  contract,  which  made  the  pay- 
ments dependent  on  the  vessel's  being  buUt  to  certain  specific 
stages  by  certain  appointed  days ;  and  speaks  of  this  provision  as 
'^  an  indication  of  intention  substantially  the  same  as  if  the  days 
had  not  been  fixed,  but  the  payments  made  to  be  due  expressly 
when  those  stages  had  been  reached."  But  WooA  j.  Bell  (3), 
again,  was  the  case  of  a  contract  for  the  supply  of  a  ship  to  be 
built  by  A.  for  B.,  which  in  our  opinion  is  a  very  different  sort  of 
contract  from  that  with  which  we  have  to  deal  in  the  present 
case. 

In  answer  to  the  plaintiffs'  claim  for  the  detention  of  the  goods, 
the  defendants'  counsel  contended  that  the  contract  upon  which 
the  question  here  arises  was  not  a  contract  for  the  sale  of  goods^ 
nor  one  capable  of  being  so  dealt  with  as  regards  any  part  of  it 
He  maintained  that  it  was  in  substance  a  contract  for  work  and 
labour  to  be  done  upon  two  ships  belonging  to  the  plainti£&,  and 
containing  provisions  wholly  inconsistent  with  the  view  that  the 
property  in  any  part  of  the  boilers  and  machinery  intended  for 
the  Seanderia  would  pass  until  actually  fixed  on  board  the  Seanf 
deria.  He  relied  strongly  on  the  provision  that  the  old  materials 
i^ere  to  be  received  by  the  defendants  under  the  contract,  and 
upon  the  several  provisions  of  the  specification  to  the  effect  that 
numerous  alterations  were  to  be  made  which  could  only  be  decided 
upon  when  the  ship  was  in  the  hands  of  the  defendants,  and 
generally  upon  the  mixed  and  complicated  character  of  the  job 
contracted  for. 

(1)  2  M.  &  W,  602.  (2)  4  Ad.  &  E.  448. 

(3)  6  E.  &  B.  772 ;  26  L.  J.  (Q.B.)  148 ;  in  error,  6  E.  &  B.  355 ;  25  U  J.  (Q.B.)  321. 
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We  aie  of  opinion  that,  upon  the  true  constxaction  of  the  con-  1875 
tracty  it  was,  as  contended  by  the  defendants*  counsel,  substantially  anqlo- 
a  contract  for  work  and  labour  to  be  done  by  the  defendants  for  i^^^I^k 
the  plaintiffs,  and  that,  looking  to  the  complicated  nature  of  the  <>>^a^ 
work  to  be  done,  it  is  impossible  to  hold  that  the  provisions  as  to  Bennie. 
payment  were  intended  to  have  the  effect  of  passing  the  property 
in  each  portion  of  work  certified  by  the  inspector  as  properly  done 
to  the  plaintiffi  as  and  when  his  certificate  was  given.  If,  indeed, 
we  could  see  anything  upon  the  face  of  the  contract  to  shew  that 
the  two  sums  of  2000/.  were  to  be  considered,  as  between  the 
parties,  to  be  in  payment  of  the  work  certified  to  be  done,  neither 
more  nor  less,  we  should  be  disposed  to  hold  that  the  plaintiffs' 
contention  was  well  founded ;  but  we  do  not  think  that  this  was 
the  intention  of  the  contract  We  think  that  the  two  payments 
of  2000Z.  were  intended  only  to  be  made  as  payments  on  account 
of  the  contract  to  be  performed,  as  a  whole ;  and  that  they  were 
not  intended  to  appropriate  so  much  money  to  so  much  work  or 
materials.  The  case  finds  that^  at  the  time  at  which  the  defend- 
ants were  informed  of  the'  loss  of  the  Seanderia,  71  per  cent,  of 
the  whole  of  the  work  contracted  to  be  done  had  been  completed ; 
and  it  is  difficult  to  see  what  more  could  have  been  done  beyond 
what  would  have  been  included  in  the  first  two  certificates,  until  the 
ship  had  come  into  the  defendants'  hands.  Seventy-one  per  cent  of 
580021  amounts  to  41182L,  a  sum  materially  in  excess  of  the  40007. 
paid ;  and  we  think  it  can  hardly  have  been  in  the  contemplation 
of  the  parties  that  in  any  case  the  defendants  should  be  bound 
to  do  a  portion  of  the  work  contracted  for,  and  hand  it  over  to 
the  plaintifis  for  a  less  than  its  proportionate  value  of  the  whole 
work  to  be  done ;  and  that,  too,  without  receiving  the  old  materials 
(worth  353/.),  which  they  were  to  receive  in  case  the  contract  had 
been  fully  performed. 

A  careful  perusal  of  the  specification  seems  to  us  to  establish 
that  the  contract  was  for  one  entire  job,  for  which  5800Z.  was  to  be 
received  on  one  side  and  3532.  value  in  old  materials  on  the  other. 
The  foil  performance  of  this  contract  having  been  rendered  im- 
possible by  the  loss  of  the  Scanderia^  we  think  that  the  plabtiffs 
cannot  maintain  that  any  property  has  passed,  and  that  therefore 
the  claim  in  detinue  feuls. 
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1875  The  second  ground  upon  which  the  plaintiffs  rested  was  a  claim 

Anolo-      to  be  repaid  the  two  sums  of  20002.  paid  by  them,  as  money  had 
il^^^TioH  ^^^  recelTed.    With  regard  to  the  first  of  these  sumSy  it  seems  to 
OcncPANT    us  to  be  clear  that  it  was  paid  in  pursuance  of  the  contract,  and 
BmrNiE.     under  such  circumstances  that  the  parties  could  not  be  placed  in 
statu  quo  by  its  repayment    The  boilers  certified  to  be  plated 
may  have  been  either  of  more  or  less  value  than  2000?.,  or  of  more 
•  or  less  profit  or  loss  relatively  to  the  rest  of  the  subject-matter  of 
the  contract    The  defendants  are  guilty  of  no  wrong  in  not 
having  fitted  the  boilers  in  question  to  the  plaintiflb'  ship.     It 
seems  quite  plain  that,  if  the  ship  had  perished  during  the  car* 
rency  of  the  bill  at  four  months  given  for  the  second  lOOOI.  pay- 
able upon  the  plating  of  these  boilers,  that  would  have  been  no 
answer,  as  between  the  parties,  to  an  action  on  the  bill. 

With  regard  to  the  second  2000Z.,  there  is  a  still  further 
objection  to  its  recovery  in  an  action  for  money  had  and  received. 
Before  the  plaintiffs  paid  that  sum  to  the  defendants,  they  were 
aware  of  the  loss  of  the  Seanderia  ;  and  the  defendants  were  not 
aware  of  it  It  cannot,  therefore,  be  maintained  that  it  was  paid 
by  the  plaintiffs  upon  a  consideration  which  has  since  failed ;  for 
it  was  paid  with  knowledge  of  the  facts,  which  were  unknown  to 
the  defendants. 

We  are  therefore  of  opinion  that  the  plaintiffs  have  failed  to 
sustain  either  of  the  grounds  upon  which  alone  they  contended 
that  any  right  of  action  against  the  defendants  could  be  sup- 
ported, and  that  we  are  bound  to  give  judgment  for  the  defendants. 

Judgment  for  the  defendants. 

Attorney  for  plaintiffs :  O.  M.  Clements,  for  Bireham  dt  Co. 
Attorneys  for  defendants :  Cixttams,  Jehu^  &  Oattams. 
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[REGISTRATION  CASES.*]  I874 

Nov.  17. 
POX,  Appellant  ;  DALBT,  Respondbnt.  


Parliament — Borough  Voto — Occupation  as  Tenant  under  $.3  of  the  Bepresenta* 
tian  of  the  People  Act,  1867  (30  <fc  31  Vict.  c.  102). 

A  sergeaDt  on  the  permanent  staff  of  the  W.  Militia,  as  such  occupied  a  house 
doee  to  the  premises  in  which  the  aims,  accoutrements,  &c.,  of  the  corps  were 
stored,  which  was  built  expressly  for  the  accommodation  of  the  men  employed  in 
looking  after  the  stores,  under  the  provisions  of  the  Militia  Act,  1854.  The  house 
was  assigned  to  him  by  the  commanding  officer  as  a  place  to  live  in ;  and,  if  he 
left  it  without  the  permission  of  his  officer,  he  would  be  guilty  of  a  breach  of 
discipline  for  which  he  would  probably  be  dismissed  the  service ;  and  he  was 
liable  to  be  turned  out  at  any  time.  He  had  2«.  4d,  per  week  deducted  out  of 
his  pay,  as  occupier  of  the  house ;  but  he  would  not  receive  the  2s.>4</.  extra  if  he 
resided  elsewhere.  He  could  perform  the  duties  required  of  him  equally  well  if 
he  were  living  elsewhere,  which  he  might  do  with  his  officer's  permission : — 

Held,  that  the  sergeant  did  not  occupy  the  premises  as  tenant^  within  the 
meaning  of  s.  3  of  30  &  31  Vict,  c  102. 

Dobton  V.  Jones  (6  M.  &  G.  112),  followed. 

Appeal  from  the  decision  of  the  revising  barrister  for  the 
borongh  of  Devizes. 

The  appellant  objected  to  the  name  of  Edward  Dalby,  the  re- 
spondenty  being  retained  upon  the  list  of  persons  entitled  to  vote 
in  respect  of  his  occupation  of  a  house  in  the  parish  of  Bowde. 

The  respondent  is  a  sei^eant  on  the  permanent  staff  of  the 
Wiltshire  Militiai  and  as  such  occupies  a  house  in  the  Bath  Boad, 
Bowde. 

This  house,  with  others  similar  to  it,  was  built,  and  others  were 
at  the  same  time  purchased,  by  the  justices  of  the  county  of  Wilts, 
under  the  provisions  of  the  Militia  Law  Amendment  Act,  1854 
(17  Ss  18  Yict.  c.  105).  The  houses  stand  in  close  proximity  to 
the  buildings  and  premises  in  which  the  arms,  accoutrements,  and 
dothing  of  the  Wiltshire  Militia  are  stored  They  are  separate 
houses,  containing  sufficient  accommodation  for  the  families  of 
the  sergeants  who  occupy  them ;  and  the  wives  and  &milie8  of  the 
sergeants  live  there  with  them. 

In  support  of  his  objection,  the  appellant  referred  to  s.  2  of  the 

*  For  oonvenienoe  of  reference  the  Registration  Cases  for  this  year  are 
colkcted  here  irrespective  of  the  term  in  which  they  were  decided. 
YOL.X.  Z  2 
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1874        Militia  Pay  Act  (31  &  32  Yict  c.  76),  which  enacts  that, ''  except 
Fojj        when  employed  as  thereinafter  provided,  every  member  of  the 

DiLt.     P«™"»«°*  '^  Of  ^^  wg-l"  ^^^  '»»»  disembodied,  ahaU 
reside  in  such  places  as  shall  be  sanctioned  by  the  secretary  of 

state  for  war;  and  every  such  member  shall  forfeit  his. pay  for 

any  period  daring  which  he  shall  be  absent^  except  when  employed 

as  thereinafter  provided,  or  when  absent  by  leave  of  the  colonel 

or  commandant  of  the  regiment,  battalion,  or  corps,  which  leave 

shall  not^  except  in  case  of  certified  sickness,  extend  beyond  three 

calendar  months  in  one  year,  nor  to  a  greater  proportion  than 

one  third  of  the  non-commissioned  o£Scers  and  men  at  the  same 

time." 

tinder  s.  3  of  the  Militia  Law  Amendment  Act,  1874  (37  & 
38  Yict.  a  29),  the  above  Act  has  ceased  to  be  of  any  force  as  an 
Act  of  Parliament ;  but  has  the  same  effect  as  if  Her  Majesty  had 
embodied  the  provisions  thereof  in  a  Boyal  warrant. 

The  building  and  quarters,  including  the  houses  occupied  by 
the  respondent  and  twenty-three  other  persons  (whose  names  ap* 
peared  in  a  schedule  to  the  case)  had  been  duly  sanctioned  by  the 
secretary  of  state  for  war. 

Upon  the  appointment  of  the  respondent  as  a  sergeant,  the 
house  which  he  occupies  was  assigned  to  him  by  the  commanding 
ofiScer  of  the  regiment.  It  is  an  advantage  to  him  to  live  there, 
as  he  could  get  no  other  house  of  equal  size  for  the  same  rent. 
He  conld  perform  the  duties  required  of  him  equally  well  if  he 
were  living  elsewhere,  which  he  might  do  by  the  permissioii  of 
the  commanding  officer.  One  of  the  sergeants  by  such  permission 
does  live  elsewhere,  and  pursues  the  avocation  of  a  market  gar- 
daier,  besides  fulfilling  his  military  duties. 

2i.  id.  per  week  is  deducted  out  of  the  pay  of  the  occupier  of 
each  cottage ;  bat»  if  he  resides  elsewhere,  he  does  not  receive  the 
28.  4(2.  extra. 

Before  the  new  buildings  were  erected  each  sergeant  waa  al- 
lowed 4d.  a  day  lodging  money,  which  has  not  been  allowed 
since.  K  any  sergeant  were  billeted  elsewhere  by  reason  of 
there  being  no  house  for  his  use,  he  would  be  allowed  the  sum  of 
4(2.  per  day  lodging  money. 

When  appointed  by  his  c(»nmanding  officer  to  a  particular 
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V, 

Dalbt. 


hoaBOy  should  he  leave  that  honse  without  asking  permission  of  1874 
his  commanding  officer,  it  would  be  a  breach  of  discipline,  for  p^ 
which  he  probably  would  be  dismissed  from  the  service.  The 
commanding  officer  would  have  the  power  of  turning  any  occupier 
of  one  of  these  buildings  out  The  grates,  boilers,  and  other  fix- 
tures in  the  houses  are  the  property  of  the  county  of  Wilts.  All 
repairs  are  done  by  the  county. 

The  duties  of  the  sergeants  are  to  look  to  the  clothing,  arms, 
accoutrements,  and  stores  required  by  the  militia  during  the  whole 
year.  They  are  liable  to  be  engaged  every  day  on  this  duty,  if 
ordered.  The  sergeants  parade  at  the  stores  twice  a  week,  and 
are  drilled  there.  At  different  times,  a  sergeant  has  resided  out 
of  these  buildings,  by  leave  of  the  commanding  officer. 

The  sergeant  above  mentioned  as  living  away  from  the  buildings 
does  not  receive  any  allowance  for  lodging  money.  Although  he 
resides  away  from  the  stores,  he  can  as  an  individual  perform  all 
the  duties  required  of  him. 

No  sergeant  could  exchange  quarters  with  another,  without  the 
leave  of  the  commanding  officer  or  the  adjutant. 

The  cottages  were  expressly  built  adjoining  to  the  stores,  for 
the  accommodation  of  the  men  employed  in  looking  after  them 
and  the  safe  custody  of  the  stores. 

^e  rate-books  for  the  parish  of  Bowde  were  produced;  and 
therein  the  name  of  the  respondent  Edward  Dalby  appears  as  the 
occupier  of  the  house,  and  the  county  of  Wilts  as  the  owner,  but 
the  later  columns  are  left  blank,  no  assessment  having  been  made 
on  the  premises ;  and  no  rate  has  ever  been  paid  (because  never 
asked  for),  either  by  the  respondent  as  occupier,  or  by  the  county 
as  owner,  in  respect  of  the  premises. 

It  was  thereupon  contended,  on  behalf  of  the  appellant,  that  the  ' 
respondent  did  not  occupy  as  owner  or  tenant  within]  the  meaning 
of  2  Wm.  4,  c.  45,  s.  27,  or  the  Bepresentation  of  the  People  Act, 
1867  (30  &  31  Yict  c.  102),  s.  3,  and  that  if  he  did  so  occupy,  he 
ought  to  have  been  rated  and  to  have  paid  rates  in  respect  of  the 
premises. 

The  revising  barrister  decided :  Firsts  that  the  respondent  did 

occupy  as  tenant  within  the]  meaning  of  the  statute.    Secondly, 

that  the  premises  he  so  occupied  being  exempted  from  the  pay* 

Z  2  2 
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1874  ment  of  rates  (as  they  are  under  the  Militia  Act  of  1854  (17  &  18 
F^  Vict,  c  105,  by  lyhich  it  is  specially  enacted  (s.  2)  that  no  place 
provided  for  the  purpose  of  keeping  militia  stores,  nor  any  build- 
ings or  premises  appurtenant  thereto,  shall  be  liable  to  be  assessed 
to  any  county,  borough,  parochial,  or  other  rates  or  assessments), 
the  respondent  was,  although  not  rated,  entitled  to  be  on  the  list 

K  the  decision  of  the  Court  be  against  retaining  the  name  of 
the  respondent  and  those  of  twenty-three  other  persons  whose  cases 
were  consolidated  with  the  principal  case,  the  register  was  to  be 
amended  by  erasing  them. 

Sir  Henry  James,  Q.C.  (Charles  with  him),  for  the  appellant. 
The  question  turns  upon  s.  3  of  30  &  31  Vict  c  102,  which,  to 
entitle  a  man  to  the  occupation  franchise,  requires  that  he  shall 
for  a  given  period  have  occupied  ^*  as  owner  or  tenant,"  a  dwell- 
ing-house within  the  borough  and  shall  have  been  rated  and  paid 
certain  rates  in  respect  of  such  premises.  The  claimant  here  did 
not  occupy  as  tenant,  neither  was  he  rated.  The  premises  in 
which  he  resided  were  assigned  to  him  by  his  commanding  officer ; 
and  he  was  liable  at  any  moment  to  be  ordered  elsewhere, — ^his 
occupation  being  entirely  subservient  to  his  employment.  The 
two  principal  authorities  upon  the  point  are,  Hughes  v.  Overseers 
of  Ohaiham  (1)  and  Ddbson  v.  Jones.  (2)  In  the  former  case  an 
officer  who  was  allowed  to  occupy  a  house  in  the  dockyard,  in 
respect  of  which  he  was  rated,  was  held  to  occupy  as  tenant, 
although  he  paid  no  rent  in  money  for  it,  but  had  it  as  part  remu- 
neration for  his  services ;  and  in  the  latter  case  the  surgeon  of 
Greenwich  Hospital,  who  occupied  a  house  at  the  infirmary  in  the 
hospital,  was  held  not  to  occupy  the  house  ''as  tenant,"  inasmuch 
as  he  was  required  to  occupy  the  same  with  a  view  to  the  more 
efficient  performance  of  his^duties  as  surgeon :  and  in  the  judg- 
ment of  the  Court  delivered  by  Tindal,  C.J.  (3),  the  distinction  is 
pointed  out  between  th^person  being  required  or  only  permitted  to 
occupy  the  house ;  in  the  latter  case  he  is  tenant,  in  the  former  he 
is  not.  The  voter  here,  as  in  Bobson  v.  Jones  (2),  clearly  falls 
within  the  latter  description,  as  being  required  to  occupy  the  house 

(1)  6  M.  &.a.  64.  (2)  6  M.  ft  G.  112. 

(3)  5M.&O.,atp.l20. 
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allotted  to  him  for  the  proper  and  efficient  discharge  of  his 
daties.  The  circomstance  of  the  deduction  of  4d.  per  week  from 
the  Toter*s  pay,  in  consideration  of  the  accommodation  of  the 
cottage,  makes  no  difference.  ''  The  fact  of  having  a  lower  salary 
in  consequence  of  being  allowed  a  house,"  says  Tindal,  G.  J.,  in 
Euffhes  T.  Overseers  of  Chaiham  (1),  ^  though  not  immaterial,  is  by 
no  means  decisive ;  for,  such  a  fact  might  exist  in  a  case  in  which 
the  house  was  occupied  for  the  purpose  of  the  service,  and  not  in 
the  character  of  tenant"  In  CUtrh  v.  Overseers  of  Bury  St.  Edr 
munds  (2),  the  keeper  of  the  Guildhall  at  Bury  St.  Edmunds  had 
a  house  assigned  to  him  by  the  corporation,  in  which  he  was 
required  to  reside,  and  it  was  necessary  for  the  due  performance  of 
his  duty  that  he  should  reside  therein ;  and  it  was  held  that  his 
occupation  was  that  of  servant  and  not  of  tenant  As  to  the 
question  of  rating,  the  case  involves  some  'difficulty.  The  premises 
were  not  assessed,  and  probably  were  not  assessable^  by  reason  of 
the  exemption  in  17  &  18  Vict  c.  105,  s.  2. 

LopeSy  Q.C.9  for  the  respondent,  was  directed  by  the  Court  to 
confine  his  argument  to  the  first  point.  The  revising  barrister 
having  decided  that  the  claimant  occupied  the  premises  in  question 
as  tenant,  the  Court  will  not,  if  there  were  any  materials  before  him 
to  justify  his  decision,  interfere  with  it  It  is  found  that  the  voter 
could  perform  the  duties  required  of  him  equally  well  if  he 
were  living  elsewhere  than  in  the  house  assigned  to  him,  which 
he  might  do  by  the  permission  of  the  commanding  officer ;  and  it 
is  found  that  another  sergeant  did  in  fact  reside  elsewhere.  The 
case  falls  within  thQ  principle  of  Hughes  v.  Overseers  of  Choi" 
ham  (8),  and  not  within  that  of  Dohson  v.  Jones.  (4)  The  true 
test  is  that  given  by  Tindal,  C. X,  in  the  first  case  (5) :  **  There  is 
no  inconsistency  in  the  relation  of  master  and  servant  with  tl^t  of 
landlord  and  tenant.  A  master  may  pay  his  servant  by  conferring 
on  him  an  interest  in  real  property,  either  in  fee,  for  years^  at  will, 
or  for  any  other  estate  or  interest ;  and  if  ^he  do  so,  the  servant 
then  becomes  entitled  to  the  legal  incidents  of  the  estate  as  much 
as  if  it  were  purchased  for  any  other  consideration.    But  it  may 
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(1)  SHAG,  at  p.  79. 

(2)  1  C.  B.  (N.S.)  23;  26  L.  J. 
(C  P.)  12. 


(8)  6M.&G.54. 

(4)  6  M.  ft  G.  112.     . 

(5)  6  M.  ft  G^  at  p,  78. 
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1874  be  that  a  servant  may  occupy  a  tenement  of  his  master's,  not  by 
j^I^][  way  of  payment  for  his  services,  but  for  the  purpose  of  performing 
them ;  it  may  be  that  he  is  not  permitted  to  occupy,  as  a  reward^ 
in  the  performance  of  his  master's  contract  to  pay  him»  but 
required  to  occupy  in  the  perfonnance  of  his  contract  to  serve  hi» 
master."  Applying  that  principle  here,  the  voter  is  placed  in  the 
house  in  question  (for  which  he  pays  a  quasi  rent  of  2a.  4<2.  per 
week)  for  the  more  convenient  performance  of  his  duties,  it  may 
be ;  but  he  may  by  permission  reside  elsewhere. 

[Denman,  J,  The  case  finds  that  '^  the  cottages  were  built  ad* 
joining  to  the  stores,  for  the  accommodation  of  the  men  employed  in 
looking  after  them  and  the  safe  custody  of  the  stores."  The  very 
object*  therefore,  of  placing  the  voter  in  the  house  in  question  wa& 
the  performance  of  his  dnty.] 

It  is  not  found  that  his  residence  there  was  necessary  for  the 
performance  of  his  duties ;  on  the  contrary,  the  very  reverse  is  to 
be  inferred  from  the  general  statement  of  the  case. 

[LoBD  CoLEBiBGE,  C.  J.  The  Sergeant  is  required  to  reside  in  a 
plaoe  sanctioned  by  his  commanding  officer ;  if  he  removes  with- 
out leave,  he  is  liable  to  be  dismissed  the  service.  How  can  we 
infer  that  he  occupies  as  tenant  ? 

Bbett,  J.  If  the  person  is  required  to  reside  with  a  view  to 
the  more  efficient  performance  of  his  duties,  he  is  not  tenant,  or  if 
his  residence  is  necessary  for  the  performance  of  his  duties,  he  is 
not  tenant.] 

The  question  is  whether  there  was  evidence  to  warrant  the 
revising  barrister  in  finding  that  he  was  tenant. 

[Lord  GolxbidgEi  G  J.  In  Hughes  v.  Overeeen  of  Chatham  (1) 
it  was  suggested  by  Mr.  Gockburn  in  argument  that  '^  it  is  perhaps 
rather  a  question  of  fact  than  of  law ;"  but  Tindal,  C.  J.,  said :  ^  Or  if 
the  question  is  whether,  under  a  given  state  of  facts^  the  legal  rela- 
tion of  landlord  and  tenant  exists^  that  is  surely  a  point  of  law."] 

LoBD  Coleridge,  C  J.  I  am  of  opinion  that  the  decision  of  the 
revising  barrister  in  this  case  was  wrong,  and  must  be  reversed.. 
The  respondent  is  a  sergeant  on  the  permanent  staff  of  the  Wilt- 
shire militia,  and  as  such  occupies  a  house  which  stands  in  close 

(1)  5  M.  &  G.,  at  p.  68. 
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proximity  to  the  premises  in  which  the  arms,  aocoatrements,  and  1874 
dothisg  of  ^e  Wiltshire  militia  are  stored,  and  was  expressly  built  voz 
adjoining  to  the  stores  for  the  aooommodation  ot  the  men  employed  dalbt 
in  looking  after  them  and  their  safe  custody.  It  is  no  doubt  pos- 
sible for  a  person  so  occupying  to  occupy  as  tenant.  But,  what 
does  the  case  find  ?  It  finds  that  the  house  was  built  under  the 
proTisions  of  the  Militia  Law  Amendment  Act»  1854.  It  further 
finds  that,  upon  the  respondent's  app<Hntment  as  a  sergeant,  the 
house  was  assigned  to  him  by  the  commanding  o£Scer  as  a  place  to 
liye  in ;  that,  if  he  should  leave  that  house  without  asking  permis- 
sion of  his  commanding  officer,  it  would  be  a  breach  of  discipline 
for  which  he  would  probably  be  dismissed  the  service;  and  that  the 
commanding  officer  had  the  power  of  turning  him  out  at  any  time. 
We  are  asked  under  these  circumstances  to  affirm  this  to  be  in  law 
an  occupation  as  tenant.  It  seems  to  me  that  no  one  incident  of  a 
tenancy  is  stated  in  the  case.  It  is  unnecessary  for  us  to  affirm 
what  was  the  nature  of  the  respondent's  occupation.  It  is  enough 
to  say  that  he  does  not  occupy  either  as  owner  or  as  tenant,  and 
that  his  occupation  is  not  such  as  to  entitle  him  to  a  vote  under 
30  ft  81  Vict  c.  102,  s.  3. 

The  matter,  however,  does  not  come  brfore  us  without  autho- 
rity. There  are  two  leading  and  governing  cases  upon  the  subject, 
both  decided  by  the  same  judges,  and  well  known  to  every  one 
havingany  legal  experience  as  the  Ohaiham  Case  (1)  and  the  Oreen' 
touh  Case.  (2)  The  judgments  in  those  two  cases  have  always  been 
ccmsidered  as  containing  the  true  test  upon  the  question  now 
before  us.  It  is  true  they  were  decided  before  the  Act  of  1867 ; 
but  substantially  the  words  upon  which  the  decisions  turned  are 
the  same.  In  the  first  of  those  cases,  the  master  rope-maker  at 
Chatham  Dock-yard  had  a  house  for  his  residence  in  the  yard 
rNit-fiee  as  park  remuneration  for  his  services,  of  which  he  had 
the  exclusive  occupation.  If  he  had  not  had  that  house,  he 
woul4  have  had  an  allowance  in  lieu  of  it  in  addition  to  his  salary. 
The  Court  held  that  he  occupied  as  tenant  In  the  later  case, 
the  surgeon  of  Greenwich  Hospital  occupied  as  such  a  house 
in  the  infirmary  in  the  hospital,  which  was  appropriated  to  the 
surgeon,  and  in  which  by  the  regulations  of  the  hospital  he  was 
(1)  6  M.  &  G.  54.  (2)  5  M.  &  Ot.  il2. 
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1874  required  to  reside.  The  Court  (consisting  of  the  same  judges, 
Fox  viz-  Tindaly  G.J.,  and  Coltman,  Erskine,  and  Haule,  JJ.)}  held 
Dalbt.  ^^^^  ^^^  surgeon  did  not  occupy  as  tenant  The  latter  is  the  more 
important  decision,  inasmuch  as  the  Chief  Justice,  in  deliyering 
the  judgment  of  the  Court,  distinguishes  the  circumstances  of  the 
two  cases,  and  states  the  principle  upon  which  the  decision  in  the 
former  case  proceeded.  ^'  In  delivering  our  opinion  upon  a  former 
case,'*  he  says  (1),  ''we  laid  down  at  some  length  the  principle 
upon  which  we  thought  the  class  of  cases  to  which  the  present 
appeal  belongs  ought  to  be  decided ;  and  we  drew  the  distinction 
between  those  cases  where  officers  or  servants  in  the  employment 
of  government  are  permitted  to  occupy  a  house  belonging  to  the 
goyemment,  as  part  remuneration  for  the  services  to  be  performed, 
and  those  in  which  the  places  of  residence  are  selected  by  the 
government,  and  the  officers  or  servants  are  required  to  occupy 
them,  with  a  view  to  the  more  efficient  performance  of  the  duties 
or  services  imposed  upon  them.  Upon  that  occasion,  we  declared 
our  opinion  to  be  that  those  officers  or  servants  who  fell  within 
the  first  description  might  properly  be  considered  to  occupy  as 
tenants,  although  the  residence  was  allotted  to  them  as  such 
officers  and  servants,  and  although  they  might,  if  such  residence 
had  not  been  allowed  to  them,  have  had  an  additional  allowance 
for  lodging  money ;  whilst,  at  the  same  time,  we  stated  that  the 
relation  of  landlord  and  tenant  could  not  be  created  by  the  appro- 
priation of  a  particular  house  to  an  officer  or  servant  as  his  resi- 
dence, where  such  appropriation  was  made  with  a  view,  not  to  the 
remuneration  of  the  occupier,  but  to  the  interest  of  the  employer, 
and  to  the  more  effectual  performance  of  the  service  required  from 
such  officer  or  servant.''  He  then  instances  the  cases  of  the  coach- 
man who  is  placed  in  rooms  over  the  stable,  the  gardener  who 
occupies  a  house  in  the  garden,  and  the  porter  who  occupies  the 
lodge  at  a  park  gate.  Now,  it  is  important  to  see  what  were  the 
facts  which  induced  the  Court  to  hold  in  Dobson  v.  Janes  (2)  that 
the  case  of  the  surgeon  fell  within  the  latter  category  and  was 
excluded  from  the  former.  They  are  thus  stated  by  the  Chi^ 
Justice  (3) :  ''  It  is  found  by  the  case  that  the  appellant  is  the 

(1)  6  M.  &  G.,  at  p.  120.  (2)  5  M.  &  G.  112. 

(3)  6  M.  &  G.  at  p.  121. 
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BUigeon  of  Greenwich  Hospital ;  that  the  house  which  he  occupies  1874 
is  in  the  infinnary ;  that  he  occupies  it  as  such  surgeon.  Now,  Fox 
the  nature  of  the  office  of  surgeon  to  the  hospital  is  such  that  a  diist. 
residence  in  some  known  and  certain  dwellmg  may  reasonably  be 
required  for  the  due  performance  of  the  duties  of  his  office.  But 
it  is  further  found  that  he  was  placed  in  it  when  he  was  first  ap- 
pointed (nineteen  years  ago),  and  that  he  has  continued  to  occupy 
it  ever  since^  and  that  it  is  the  house  appropriated  to  the  surgeon 
for  the  time  being.  And,  lastly,  it  is  found  by  the  reyising  bar- 
rister that,  by  the  regulations  established  by  the  Lords  Commis- 
sioners of  the  Admiralty,  the  officers  of  the  hospital  having  apart- 
ments are  to  inhabit  those  assigned  to  them,  and  that  no  exchanges 
or  other  appropriations  are  to  be  made  without  permission."  These 
are  the  circumstances  stated  in  the  considered  judgment  of  the 
Court  which  were  held  to  bring  the  claimant  in  that  case  within 
the  class  of  officers  who,  being  ''  required  to  occupy  a  selected 
place  of  residence  with  a  view  to  the  more  efficient  performance  of 
the  duties  or  services  upon  them,"  are  not  occupiers  ''  as  tenants." 
What  are  the  fietcts  here  ?  The  place  of  residence  of  the  voter  was 
selected  by  the  government  He  was  not  permitted  but  required 
to  occupy  the  allotted  residence  for  the  more  efficient  performance 
of  his  duties.  He  could  not  leave  it  without  the  permission  of  his 
commanding  officer,  on  pain  of  dismissal  £rom  the  service.  And 
the  commanding  officer  had  power  to  turn  him  out  at  a  moment's 
notice.  I  am  utterly  unable  to  discover  one  single  fact  in  this  case 
to  distinguish  it  from  that  of  Dobeon  v.  Janes.  (1)  It  has  been 
suggested  by  Mr.  Lopes  that  the  revising  barrister  has  found  as  a 
fact  that  this  sergeant  ''could  perform  the  duties  required  of  him 
equally  well  if  he  were  living  elsewhere,  which  he  might  do  by  the 
permission  of  the  commanding  officer/'  Li  Dobson  y.  Janes  (1)  it 
was  not  found  to  be  essential  that  the  surgeon  should  reside  in  the 
hospital;  and  by  the  Order  in  Council  referred  to  in  the  case, 
*'  surgeons  of  hospitals,  when  not  provided  with  a  residence  within 
the  hospital,  are  to  be  allowed  15a.  a  week  lodging  money."  Upon 
the  authority  of  that  case  alone  I  should  be  prepared  to  hold  that 
Hr«  Lopes'  contention  is  not  well  founded.  But  it  is  better  per- 
haps to  say,  and  I  am  quite  prepared  to  say,  that  this  is  not  the 

(1)  5  M.  &  G.  112. 
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1874       esBenoe  of  the  distmction  between  the  two  eases  which  I  have  le* 
Y^       ferred  to.    As  is  well  pointed  out  by  Gresswell,  J.,  and  Growder,  J., 

DixBT*  ^  OZorA;  y.  Overseers  of  Bury  8t  Mdmunds  (1),  if  either  ingredient 
exists, — ^if  the  occupation  be  necessary  for  the  better  performance 
of  the  duties  required  to  be  performed  by  the  party,  or  if,  though 
it  be  not  necessary  for  their  performance,  he  is  required  by  the 
authority  by  which  he  is  appointed  to  reside  there  in  order  to  per- 
fonn  them,— -the  occupation  is  not  an  occupation  as  tenant.  It 
appears  that  the  voter  here  is  ordered  by  his  commanding  officer  to 
reside  in  the  house  in  question  in  order  to  perform  the  duties  which 
are  imposed  upon  him ;  and  it  is  manifest  that  it  is  a  conreni^it 
thing  that  he  should  reside  near  to  the  stores  which  he  has  to  look 
after.  Whether,  therefore,  upon  principle  or  upon  the  authority 
of  the  three  cases  I  have  referred  to,  all  of  which  are  binding 
authorities  on  us,  and  all  more  or  less  in  point,  I  am  of  opinion  that 
the  occupation  in  this  case  has  no  one  of  the  incidents  of  an  occu- 
pation either  as  owner  or  as  tenant. 

The  second  point  was  not  aigued.    I  therefore  give  no  opinion 
upon  it. 

Brett,  J.  In  this  case  the  revising  barrister  has  found  certain 
fiacts  absolutely.  He  has  then  found  a  mixed  question  of  law  and 
fact,  subject  to  the  opinion  of  this  Court  as  to  whether  his  con- 
clusion was  right  or  wrong.  If  we  should  be  of  opinion  that  he 
was  wrong,  then  it  is  our  duty  to  overrule  his  decision :  if  we 
should  think  the  matter  doubtful,  then  we  ought  to  leave  his 
decision  untouched.  The  question  arises  upon  s.  8  of  30  &  31 
Vict.  0. 102^  but  it  might  equally  well  have  come  under  s.  27  of 
2  Wm.  4,  c.  45 ;  and  it  can  only  arise  where  the  claimant  has 
duties  or  services  to  perform  or  to  render  as  incidental  to  his 
occupation  of  the  premises,  and  where  his  occupation  is  requiied 
for  their  performance.  The  principle  by  which  the  Court  has  been 
guided  in  dealing  with  this  question  is  fully  stated  in  Euffhee  v. 
Overseers  of  Chatham  (2),  as  explained  and  enfoiced  in  Dohson 
V.  Jones  (3),  and  further  illustrated  by  the  case  of  Clark  v.  Over- 
seers of  Bury  St.  Edmunds.  (1)    The  result  of  those  three  cases 

(1)  1  C.  B.  (N.S.)  23,  81;  26  L.  J.  (2)  5  M.  A  G.  54. 

(O.P.)  12.  (3)  5  M.  &  G.  112. 
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seems  to  be  this,  that^  where  a  person  situate  like  the  respondent  is  1874 
permitted  (allowed  if  so  minded)  to  occupy  premises  by  way  of  fox 
reward  for  his  services,  or  as  part  payment,  his  occupation  is  that  d^x- 
of  tenant ;  but  that,  where  he  is  required  to  occupy  them  for  the 
better  performance  of  his  duties,  though  his  residence  there  is  not 
necessary  for  that  purpose  or,  if  his  residence  there  be  necessary 
for  the  performance  of  his  duties,  though  not  specifically  required, 
his  occupation  is  not  that  of  tenant  The  question  is,  under  which 
head  the  Yoter  is  brought  in  this  case.  Upon  the  fS^^ts  as  found 
by  the  revising  barrister  I  gather  that  this  man  was  not  permitted 
(allowed  if  so  minded)  to  occupy  the  house  allotted  to  him  for  a 
residence ;  but  that^  by  the  authority  of  the  Queen,  persons  cir^ 
cumstanced  like  the  voter  are  directed  to  occupy  certain  houses, 
and  they  are  required  to  occupy  them,  to  this  extent,  that  they 
cannot  occupy  any  other  without  the  leave  of  the  commanding 
officer ;  if  they  do,  they  are  liable  to  be  dismissed  the  service. 
Upon  the  finding  of  the  revising  barrister  upon  which  Mr.  Lopes 
relied,  I  think  we  may  assume  that  it  was  not  absolutely  necessary 
for  the  performance  of  the  duties  cast  upon  them  that  these 
persons  should  reside  in  the  houses  allotted  to  them,  if  they  are 
not  required  by  the  superior  authority  to  do  so.  But  it  appears 
that  the  yoter  was  required  by  his  commanding  officer  to  reside 
in  the  particular  house  in  order  to  the  better  performance  of  his 
duties.  Therefore,  according  to  the  principle  laid  down  in  the 
oases  referred  to,  he  did  not  occupy  as  tenant.  Being  satisfied  of 
this,  I  think  we  are  bound  to  overrule  the  decision  of  the  revising 
barrister.  I  agree  with  my  Lord  that  the  decision  must  be 
reversed. 

Denman,  J.  I  am  of  the  same  opinion.  At  the  end  of  a  long 
statement  of  the  facts  upon  which  he  bases  his  decision,  the 
revising  barrister  states  that  he  decided  that  Dalby  did  occupy  as 
tenant  within  the  meaning  of  the  statute.  He,  therefore,  decided 
a  mixed  question  of  law  and  fact,  and  left  it  to  the  Court  to  say 
whether  he  had  decided  rightly  or  wrongly.  And  at  the  end  of 
the  case  he  says,  should  the  decision  of  the  Court  be  against 
retaining  the  name  of  Dalby  upon  ^e  register  of  voters  for  the 
borough,  the  register  is  to  be  amended  by  erasing  it  therefrom. 
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1874  ObviouBly,  therefore,  he  intended  to  leave  it  to  the  Court  to  say 
Fox  whether  or  not  the  voter,  upon  the  facts  disclosed  in  the  case,  did 
Dalbt.  ^  point  of  law  occupy  as  tenant  The  case  of  Dobsan  t.  Jones  (1) 
is  to  the  full  extent  an  authority  for  holding  that  the  Yoter  did 
not  occupy  as  tenant.  The  only  part  of  the  case  upon  which  any 
doubt  could  arise  is  the  statement,  that  the  voter  could  perform 
the  duties  required  of  him  equally  well  if  he  were  living  else- 
where, which  he  might  do  by  the  permission  of  the  commanding 
officer.  It  appears  to  me,  however,  that  that  is  an  immaterial 
finding.  The  rest  of  the  statements  in  the  case  plainly  shew  that 
he  was  required  to  occupy  the  house  in  question  with  a  view  to 
the  more  efficient  performance  of  the  duties  or  services  imposed 
upon  him ;  and  that  he  had  not  the  permission  of  his  commanding 
officer  to  reside  elsewhere.  He  had,  therefore,  no  option.  He 
was  in  the  compulsory  occupation  of  the  premises  for  the  purpose 
of  performing  his  duties  as  a  sergeant  on  the  permanent  staff  of 
the  militia.  He  did  not  occupy  as  tenant,  and  did  not  acquire  a 
vote  in  respect  of  such  occupation  as  he  had.  I  am,  therefore,  of 
opinion  with  the  rest  of  the  Court  that  the  decision  of  the  revising 
barrister  must  be  reversed. 

Decision  reversed. 

Attorneys  for  appellant :  Bower  &  Cottony  for  Jones  <&  Forester, 
Mcimesbwryn 

Attorney  for  respondent:  W.  A.  WUhughby^for  Hulbert  dt  Son, 
Devizes. 

(1)  5  M.  &  G.  112. 
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LEWIS,  Afpellaitt;  EVANS,  RKSFONDEirT.  1974 

Noff.  17. 


Parliament — County  Vote — Notice  of  Objection  sent  hy  Po9t^Proof  of  Service, 

6  Vict.  c.  18, «.  100. 

The  place  of  abode  of  a  county  voter  as  described  in  the  list  of  voters  was  W. 
To  piove  service  of  a  notice  of  objection  the  duplicate  addressed  to  the  voter 
at  W.  was  produced,  and  it  was  proved  that  the  notice  had  been  posted  in  time 
to  reach  E.,  which  is  the  nearest  post-town  to  W.,  on  the  morning  of  the  19th 
of  August,  by  the  ordinary  course  of  post ;  but  W.  was  two  miles  distant  from 
E^  and  there  was  no  delivery  of  letters  at  W.,  and,  unless  by  some  private 
aoddsntal  conveyance,  the  voter  would  not  receive  the  notice : — 

J7e2i,  that  the  above  was  no  evidence,  under  6  Vict  c.  18,  s.  100,  of  the  notice 
having  been  given  to  the  voter  at  W.,  in  the  ordinary  course  of  post,  on  or  before 
the  20th  of  August 

Appeal  from  the  decision  of  the  reyising  banister  for  the 
comity  of  Pembroke. 

Thomas  Lewis  objected  to  the  name  of  Evan  Eyans  (who  did 
not  appear  to  support  his  vote)  on  the  list  of  voters  for  the  parish 
of  Llangolman. 

The  place  of  abode  of  Evan  Evans  as  described  in  the  list  of 
voters  was  **  Wern,"  which  was  in  the  parish  of  Llangolman. 

The  stamped  dnplicate  of  the  notice  of  objection  was  produced 
before  the  revising  barrister  by  the  person  who  posted  it.  It  was 
directed :  *^  To  Mr.  Evan  Evans,  Wem."  Evidence  was  given, 
and  it  was  to  be  taken  as  a  fact,  that  the  notice,  in  the  ordinary 
course  of  post,  wotdd  reach  the  post-office  at  a  place  called 
Efarlwen  (which  is  the  nearest  post-office  to  Wem)  on  the  19th  of 
August  last  at  ten  o'clock  in  the  morning.  Wem  is  two  miles 
from  Efarlwen,  and  there  is  no  delivery  by  post  at  Wem ;  and, 
unless  by  some  private  accidetital  conveyance,  Evan  Evans  would 
not  receive  the  notice.  No  other  evidence  was  given  as  to  service 
of  the  notice. 

The  revising  barrister  held  that  there  was  no  evidence,  within 
8.  100  of  6  Vict.  c.  18,  that  the  notice  had  ever  been  given  to 
Evan  Evans  at  Wem ;  and  he  retained  the  name  on  the  list. 

The  question  for  the  opinion  of  the  Court  was  whether  there 
was  any  evidence,  under  s.  100,  of  the  notice  having  been  given 
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1874        to  Evan  Eyans  at  Wem  on  or  before  the  20th  of  Angast,  in  the 
Lewis      ordinary  coarse  of  post. 


V. 

Evans. 


Ghcmthamf  for  the  appellant  The  6  Vict  c  18,  s.  100,  enacts 
that  it  shall  be  sufficient,  in  every  case  of  notice  to  any  person 
objected  to  in  any  list  of  Yoters,  if  the  notice  be  sent  by  the 
post,  free  of  postage,  directed  to  the  person  to  whom  the  same 
shall  be  sent,  at  his  place  of  abode  as  described  in  the  list. 
Having  done  that^  the  objector  has  done  all  that  the  Act  requires 
of  him ;  and  the  production  of  the  stamped  duplicate  **  shall  be 
evidence  of  the  notice  having  been  given  to  the  person  at  the 
place  mentioned  in  such  duplicate  on  the  day  on  which  such 
notice  would  in  the  ordinary  course  of  pod  have  been  delivered  at 
such  place."  Here,  the  notice  was  posted  in  time  for  it  to  reach 
the  post-town  nearest  to  the  residence  of  the  person  objected  to 
within  the  prescribed  time,  in  ordinary  course  of  post;  and,  if 
there  had  been  a  delivery  by  post  there,  it  would  have  arrived  at 
his  place  of  abode,  in  due  time.  Owing,  however  to  the  fiekulty 
arrangements  of  the  post-office,  the  notice  would  not  go  farther 
than  the  post-town.  In  Bishop  v.  Helps  (1),  the  notice  was  posted 
in  sufficient  time  to  reach  the  voter,  according  to  the'  ordinary 
course  of  post,  on  the  25th  of  August ;  but,  in  consequence  of  an 
accidental  and  unaccounted-for  delay  in  its  transmission,  tiie  actual 
delivery  did  not  take  place  until  the  27th :  and  the  service  was  held 
sufficient.  In  giving  judgment,  Tindal,  C  J.,  after  referring  to  the 
terms  of  the  section,  says  (2) :  **  It  is,  therefore,  evident  that  some 
privilege  is  meant  to  be  conferred  by  s.  100  on  a  mode  of  dealing 
with  the  notice  which  is  so  carefully  provided  for.  The  notice 
must  be  posted  at  a  select  description  of  office ;  within  certain 
hours ;  the  postage  must  be  paid ;  it  must  be  registered,  and  the 
fee  for  registration  must  be  paid;  it  must  be  delivered  to  the 
postmaster  open,  and  in  duplicate ;  compared ;  stamped ;  and  the 
duplicate  returned.  And  we  think  the  meaning  of  the  Act  is 
this, — when  all  these  conditions  are  complied  with,  such  a  sending 
shall  be  a  sufficient  substitute  for  what  the  7th  section  required  to 
be  done,  that  is,  a  sufficient  substitute  for  giving  the  notice  to  the 
person  objected  to,  or  leaving  it  at  his  place  of  abode.** 

(1)  2  0.  B.  45 ;  15  L.  J.  (C.P.)  43.  (2)  2  C.  R,  at  p.  66. 
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[BsETT,  J.    Haying  chosen  to  adopt  the  mode  of  service  given       ^^^ 
by  8.  IOO9  the  objector  is  bound  to  take  care  to  bring  himself      Lewis 
within  the  section.    Does  he  do  this  by  merely  shewing  that  he      Eyaits. 
posted  the  notice  in  time  for  its  delivery  at  Efietrlwen  on  the  19th 
of  August?] 

That  was  in  abundant  time  for  the  notice  to  have  reached  the 
voter  by  the  20thy  if  there  had  been  a  regular  delivery  at  Wem. 
The  objector  could  do  no  more  than  he  has  done. 

The  respondent  did  not  afipeax* 

BsETTy  J.  Upon  the  fietcts  stated  in  this  case,  the  objector 
seems  to  have  fulfilled  all  the  conditions  required  of  him  by  s.  100 
of  6  Vict.  c.  18.  But,  do  the  facts  proved  amount  to  the  evidence 
which  the  statute  requires,  viz«  **  evidence  of  the  notice  having 
been  given  to  the  person  at  the  place  mentioned  in  such  duplicate 
on  the  day  on  which  such  notice  would  in  the  ordinary  course  of 
post  have  been  delivered  at  such  place  ?"  The  question  is,  on 
what  day  would  this  notice  have  reached  the  objector  at  Wem  in 
the  ordinary  course  of  post  ?  There  is  no  delivery  at  Wem ;  and 
there  is  no  evidence  that  any  one  goes  to  the  post-town  to  receive 
letters  for  Wem.  All  that  the  revising  barrister  finds  is,  that» 
''  nnless  by  some  private  accidental  conveyance,  Evan  Evans  would 
not  receive  the  notice."  I  think  he  has  stated  the  appellant  out 
of  oourt. 

Denmah,  J.,  concurred. 

Deeision  affirmed. 

Attorneys  for  appellant :  Prior,  Biag,  Church,  &  Adams. 


END  OF  BEGISTEATION  CASES. 
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1815         JEBSEN  AHD  Othebs  v.  EAST  AND  WEST  INDIA  DOCK  COMPANY. 

VgX    OR 

'     *  Damages^  Measure  o/-^  Joint  Contradora — Set^ff—BecoupmefU  of  some  of 

eeverai  Persons  jointly  contracted  tvith. 

In  an  action  for  breach  of  a  contract  for  the  qnick  discharge  of  a  ship  made 
with  several  persons  jointly,  where  some  of  the  plaintiffs  had  made  profits  by 
reason  of  such  breach  of  contract  which  they  woald  not  otherwise  have  made, 
through  another  ship  in  which  they  were  interested  having  been  substitnted  for 
the  purpose  for  which  the  former  ship  was  required  :— 

Eeld,  that  the  amount  of  the  joint  damages  could  not  be  reduced  by  the  profits 
so  made  by  some  of  the  plaintiffs  indiyidually. 

Action  for  breach  of  a  contract  to  discharge  a  ship  of  the 
plaintiffs'  in  the  defendants'  docks  without  delay,  whereby  the 
plaintiffs  lost  x  the  nse  of  the  ship  for  a  long  time,  and  lost  the 
passage-money  payable  by  certain  emigrants,  and  had  to  pay  laige 
sums  of  money  for  the  support  of  the  said  emigrants.  (1) 

The  facts  as  proved  at  the  trial,  and  the  grounds  on  which  leave 
was  reserved  to  move  to  reduce  the  damages  found  for  the  plain- 
tiffs, sufficiently  appear  from  the  judgment. 

A  rule  nisi  having  been  obtained  in  pursuance  of  the  leave 
reserved, 

« 

ThesigeTy  Q.(7.,  and  W^ster^  shewed  cause.  It  is  contended  by  the 
defendants  that,  in  ascertaining  the  damages,  the  fact  that  some  of 
the  plaintifGs  were  recouped  by  reason  of  the  gains  made  by  another 
ship  in  which  they  were  interested  must  be  taken  into  account.  It 
is  submitted  that  there  is  no  authority  for  such  a  mode  of  estimat- 
ing the  damages  in  the  case  of  joint  contractors.  If  the  plaintiffs 
instead  of  being  joint  contractors,  had  been  a  corporation,  it  is 
quite  clear  that  the  fact  of  some  of  ^e  individual  members  of  the 
corporation  having  been  recouped .  in  the  same  way  could  not  be 
taken  into  account  in  estimating  the  damages.  The  case  of  part- 
ners is  so  far  analogous  to  that  of  a  corporation,  that  it  is  the  body 
of  partners  as  a  single  legal  entity  that  is  entitled  to  the  damages, 

(1)  It  is  not  necessary  to  set  out  the     the  damages  for  the  breach  of  the  con- 
pleadings  in  detail,  inasmuch  as  the      tract, 
only  question  was  as  to  the  amount  of 
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not  the  different  indiyidual  partners.    In  contemplation  of  law       1879 
the  party  recouped  is  not  the  same  as  the  party  damaged.  Jcton 

The  excessive  complication  that  the  admission  of  such  a  prin-  v* 

ciple  as  that  contended  for  by  the  defendants  would  produce  is  a  West  India 
sufficient  reason  against  it.    It  would  be  impossible  to  set  reason- 
able limits  to  its  application,  and  it  might  lead  in  many  cases  to 
collateral  inquiries  of  which  it  is  difficult  to  see  the  end. 

This  is  substantially  an  attempt  to  set  off  several  profits  against 
a  joint  damage. 

[They  cited  Tates  v.  Whyte  (1),  and  Bradbum  v.  Crreat  Western 
By.  Co.  (2)] 

Watkin  Williams^  Q.O.f  and  0.  8.  C.  Bowen,  supported  the  rule. 
Some  of  the  plaintiffs  have  been  recouped  the  damages  that  they 
sustained  by  the  breach  of  contract  by  the  gains  that  accrued  to 
them  through  the  carriage  of  the  emigrants  by  another  ship  in 
which  they  were  interested.  It  may  be  admitted  that  the  plain- 
tiff are  entitled  to  their  damages  as  a  single  legal  entity,  but  the 
question  is  to  what  amount  of  damages  are  they  so  entitled? 
The  amount  of  damage  which  the  plaintiffs  are  collectively  en- 
titled to  recover  is  the  aggregate  of  the  damages  which  each  has 
gQstained  individually.  The  case  of  Tatea  v.  Whyte  (1)  is  not  in 
point)  because  it  is  clear  in  such  a  case  the  underwriters  would  be 
entitled  to  the  damages  recovered.  If  the  principle  of  BracBmm 
V.  Oreat  Western  By.  Co.  (2)  were  applied  to  the  present  case,  it 
would  go  too  £Eir,  because  it  would  go  the  length  of  shewing  that 
if  there  had  only  been  one  contractor,  and  he  had  been  recouped 
all  his  damages,  that  circumstance  could  not  be  taken  into 
account. 

Suppose,  in  such  a  case  as  the  present,  A.  owned  one  sixty-fourth 
of  the  one  ship  and  B.  sixty-three  sixty-fourths,  and  B.  owned  the 
whole  of  the  other  ship,  could  it  be  said  that  the  fact  of  A.  owning 
one  sixty-fourth  let  in  all  the  damages  which  B.  could  not  have 
recovered  if  he  had  been  sole  owner  of  both  ships  ?  It  is  a  fistllacy 
to  say  that  a  partnership  is  analogoys  to  a  corporation  in  this 
Tespect  A  partnership  is  simply  an  aggregate  of  individuals,  and 
to  ascertain  the  loss  of  a  partnership  you  must  ascertain  the  loss 
to  each  individual.    The  English  law  only  knows  of  two  sorts  of 

(1)  4  Ring.  (N.C.)  272.  (2)  Law  Rep.  10  Ex.  1. 

Vol.  Z.  2  a  2 


802  OOUBT  OF  OOMMON  FLEAS.  [L.  B. 

1875  persons,  indiyidDals  and  corporations.  It  is  true  that  the  interest 
.TffTifnw  of  the  individual  members  of  a  partnership  is  joint ;  they  can  only 
BAflTAHD  ^^^  ^^  ^  ®^^  jointly.  The  interest  which  they  have  in  the 
Wbst  India  damages  when  recovered  is  joint,  and  a  Court  of  law  caxmot  go 
into  the,  question  how  far  each  is  interested  in  the  joint  damages. 
But  the  only  mode  of  ascertaining  the  joint  damages  is  by  asoer* 
taining  the  amount  to  which  each  has  been  damaged.  The  greatest 
injustice  and  absurdity  must  follow  from  any  other  mode  of  asses- 
ment.  Suppose  two  persons  are  jointly  interested  in  two  carriages 
which  carry  a  certain  number  of  passengers,  and  in  consequence  of 
a  breach  of  contract  to  repair  these  carriages,  they  cannot  carry 
certain  passengers  in  them ;  but  suppose  they  are  each  severally 
interested  in  two  other  carriages  which  will  carry  the  same  number 
of  passengers  each,  and  the  consequence  of  the  breach  of  contract 
is  that  the  same  number  of  passengers  are  conveyed  in  the  second 
pair  of  carriages.  If  the  owners  of  the  carriages  can  jointly  recover 
the  whole  damages,  without  regard  to  what  they  were  recouped 
in  their  separate  capacities,  each  will  really  get  twice  as  much  as 
if  the  contract  had  not  been  broken. 

Suppose,  again,  a  gang  of  labourers,  jointly  contracting  to  do  a 
piece  of  work,  wrongfully  dismissed :  each  goes  and  separately 
procures  work  which  brings  him  in  as  much  as  the  job  he  has  lost 
Could  it  be  suggested  that  the  whole  gang  suing  jointly  could 
recover  the  aggregate  sum  to  be  paid  to  the  whole,  without  taking 
into  account  in  reduction  of  damages  the  amount  each  was  recouped 
by  the  employment  he  procured  in  substitution  for  that  which  he 
had  lost  as  a  member  of  the  gang  ? 

Considerations  derived  from  the  law  of  set-off  do  not  apply, 
inasmuch  as  they  depend  on  the  words  of  the  statutes  relating  to 

set-off. 

Our.  adv.  wit. 

Feb.  25.  The  judgment  of  the  Court  (Lord  Coleridge,  C.  J.,  and 
Grove,  and  Denman,  J  J.)  (1),  was  read  by 

Denman,  J.  This  was  an  action  tried  before  me  at  the  sittings 
at  Guildhall  after  Easter  Term,  1874,  to  recover  damages  for  the 

(1)  Keating,  J.,  who  had  heard  the  Tenn,  but  is  andentood  to  have  coa- 
argiiment,  retired  at  the  end  of  Hilary      curred  in  the  decision  arrived  at. 
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detention  of  a  steamer  of  the  plamtiffs,  called  the  Peter  Jebeen,       ^^^ 
by  the  default  of  the  defendants.     The  yerdict  was  for  the  plain-      JiBamr 

mm 

tiffs,  and  it  is  not  disputed  that  for  some  amotmt  the  verdict  must    eavtahd 
stand,  ^^?SL??f^ 

Dock  Co. 

By  the  limitation  placed  by  the  Court  upon  the  rule  on  which 
we  are  now  to  give  judgment,  the  questions  became  reduced  to 
the  single  one  whether  the  plaintiffs  were  entitled  to  retain  a  sum 
of  1444/.  14».  6(2.  which  was  assessed  by  the  jury,  or  such  portion 
of  that  sum  as  an  arbitrator  might  award,  if  the  Court  should  be 
of  opinion  that  they  were  entitled  in  point  of  law  to  retain  any  of 
it.  This  point  was  elaborately  argued  before  us  last  term ;  and  we 
are  now  to  give  judgment  upon  it. 

The  question  arose  thus: — There  were  two  lines  of  steamers 
from  Norway  to  America  called  respectively  the  Nordske  Lloyd's 
and  the  Nordske  American  lines.  The  Peter  Jebeen  belonged  to 
the  Nordske  Lloyd's.  She  was  under  contract  to  carry  a  cargo  of 
emigrants  and  merchandise  from  Bergen  to  New  York  at  the  time 
when  she  was  detained  in  the  defendants*  dock,  and  in  order  to 
fulfil  her  contract  she  ought  to  have  been  at  Bergen  at  the  end  of 
June  or  the  beginning  of  July,  1872,  so  as  to  start  from  Bei^n, 
as  she  had  been  advertised  to  do,  on  the  4th  of  July.  Su£Scient 
notice  of  this  contract  had  been  given  to  the  defendants  to  make 
them  liable  for  the  loss  occasioned  to  the  plaintiffs  by  the  breach 
of  it,  if,  as  was  the  fact,  the  defendants'  conduct  caused  that  breach : 
and  this  loss  is  to  be  taken,  for  the  purpose  of  our  judgment,  at 
1444/.  Ub.  6i. 

It  is  said,  however,  that  the  plaintiffs  have  not  sustained  these 
damages  in  fact,  and  that  therefore  in  law  they  are  not  entitled  to 
retain  them.  The  Pder  JAsen,  as  has  been  said,  belonged  to  the 
Nordske  Lloyd's  line.  There  were  two  other  steamers,  the  Harold 
Ear/offer  and  the  8.  Olaf,  which  belonged  to  the  Nordske  Ame- 
rican line.  The  240  emigrants  who  were  booked  for  America  by 
the  Peter  Jebeen  were  indeed  lost  to  her.  But  202  of  them 
went  to  America  on  the  10th  of  July  by  the  Harold  Harfager ; 
and  25  more  of  them  went  to  America  on  the  16th  of  August 
by  the  8.  Olaf.  It  is  as  to  these  that  the  substantial  question 
arises. 

The  two  lines  of  ships  which  have  been  mentioned  are  associa- 

2  A  2  2 
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1875        tions  of  ships  and  not  of  owners.    There  is  one  body  of  directors 

Jbbsen      and  one  set  of  laws  for  each  of  the  lines  respectively.    But  the 

Eaot'and    owners  in  each  ship  in  each  line  are  not  the  same.    Each  ship  has 

^Do^^'^  its  own  set  of  owners ;  and  the  same  man  may  be  and  in  fact  is 

part  owner  in'yarions  proportions  of  different  ships  in  different 

lines.    In  the  instances  of  these  particular  ships,  the  fi9tcts  were 

thus: — ^The  Tder  J^b^ein,  was  divided  into  192  shares,  and  the 

twelve  plaintiffs  owned  them.    The  Harold  Harfager  was  divided 

into  360  shares,  which  were  owned  by  33  owners ;  and  5  of  these 

33  were  five  of  the  plaintiffs.    The  8.  Olaf  wsa  divided  into  300 

shares,  which  were  owned  by  26  owners,  and  5  of  these  26  were  five 

of  the  plaintiffii,  but  not  all  the  same  five  as  were  part-owners  in 

the  Ea  old  Ecurfager. 

Now,  it  is  said  the  Eardd  Harfager  and  the  8,  Olaf  profited  by 
the  loss  of  the  Peter  Jebsen ;  they  carried  emigrants  whom  they 
would  not  have  carried  but  for  the  detention  of  the  Feler  JAaen ; 
some  of  the  plaintiffs,  therefore,  gained  by  the  default  of  the  de* 
fendants;  and  such  gain  to  individual  plaintiffi,  which,  though 
with  difficulty,  is  yet  capable  of  being  ascertained,  must  therefore 
be  taken  in  reduction  of  the  damages  which  the  whole  body  of 
plaintiffs  is  entitled  to. 

The  statement  of  such  a  proposition  in  its  bare  simplicity  is 
perhaps  a  sufficient  answer  to  iL  We  need  not  insist  upon  the 
difficult  and  complicated  inquiries  which  in  a  multitude  of  easily 
suggested  cases  (some  were  suggested  in  the  ingenious  argument 
before  us)  would  render  any  result  being  arrived  at  by  a  jury 
practically  impossible. 

The  absence  of  authority  for  a  claim  by  defendants  like  this, 
which  yet  if  well  founded  must  have  arisen  in  many  cases,  affords 
a  strong  presumption  against  its  having  any  legal  foundation.  It 
is  true  that  there  must  be  a  first  instance  in  every  claim,  and  that 
ingenuity  often  for  the  first  time  suggests  a  point  which  has 
escaped  observation,  and  which  yet,  when  brought  to  the  test  of 
argument,  is  found  to  be  a  sound  one.  But  this  is  a  point  which 
must  have  arisen  so  frequently  that  it  is  to  us  incredible  that,  if 
sound,  it  never  should  have  been  taken. 

The  contention  of  the  defendants,  however,  is  not  only  without 
authority;   it  is  against  the  principle  of  cases  decided  under 
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analogous  oircumstances.  It  should  seem  that,  if  there  had  been  1875 
but  one  owner  of  the  'Pder  Jdbsen^  and  the  same  person  had  been  jngnr 
sole  owner  of  the  Harold  Earfager  and  of  the  8.  Olaf^  the  profits  p^^\^ 
made  by  him  as  owner  of  the  two  latter  could  not  be  deducted  ^^wr  India 
from  the  damages  sustained  by  him  as  owner  of  the  former. 
Yates  Y.  Whyte  (1)  decided  that  a  defendant  in  a  collision  case 
could  not  deduct  from  the  amount  of  damages  to  be  paid  by  him 
a  sum  of  money  paid  to  the  plaintiff  by  insurers  in  respect  of  such 
damage.  It  may  be  said  that  the  authority  of  this  case  is  not 
direct^  because  the  insurance  was  a  contract  of  indemnity,  and  the 
insurers  might  have  recovered  over  from  the  plaintiff.  The  deci- 
sion in  the  case,  howeyer,  and  in  that  of  Mason  y.  SainAury  (2), — 
itself  cited  with  approbation  in  Tates  y.  Whyte  (1), — ^both  stand  on 
grounds  independent  of  this  consideration.  But,  whatever  weight 
may  be  due  to  this  consideration,  the  case  of  Bradhwm  y.  Qreat 
Western  By.  Co,  (3)  cannot  be  so  qualified.  That  was  an  action  for 
injuries  in  a  railway  accident :  it  was  held  that,  in  estimating  the 
damages,  the  defendants  could  not  take  into  account  the  amount 
which  the  plaintiff  received  from  an  accidental  insurance  policy. 
There,  the  contract  was  not  one  of  indemnity.  The  judges  held  that 
the  contract  into  which  the  plaintiff  had  entered  was  that,  in  con- 
sideration of  the  payment  of  premiums,  he  (the  plaintiff)  should, 
on  the  happening  of  a  certain  event,  receive  a  sum  of  money. 
The  event  happened,  and  the  benefit  of  the  contract  accrued  to 
the  plaintiff  through  the  defendants'  default.  But  the  benefit 
could  not  be  deducted  from  the  damages  for  which  the  defendants 
were  liable.  This  case  appears  to  us  to  be  perfectly  well  decided, 
and  to  be  in  point  against  the  defendants  in  the  case  before  us. 

Furthermore,  although  not  in  form,  it  is  in  substance  an 
attempt  to  set  off  against  joint  damage  a  several  benefit. 

We  were  told  by  Mr.  Bowen,  in  a  very  able  argument,  that  he 
relied  upon  a  distinction,  which  no  doubt  exists,  but  which  we 
think  wfll  not  avail  the  defendants,  between  partnerships  and  cor- 
porations. For  the  purposes  of  actions  for  breach  of  contract, 
part-owners  of  ships,  who  are  working  the  ship  together  for  profit, 
are  in  the  same  position  as  partners;  and,  where  partnerships 

(1)  4  Bing.  K.  C.  272.  (2)  3  Doug.  61. 

(3)  Law  Bep.  10  Ex.  1. 
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1875  806  for  breach  of  contract,  the  damages  must  be  confined  to 
jxBSEK  those  sostained  by  the  partnership ;  the  joint  damage  only  can 
Ea^'abd  ^  considered*  It  seems  to  follow  that  any  benefit  arising  oat 
^iSot  ^^  of  the  breach  of  contract,  assuming  that  it  can  be  taken  at  all 
into  account  in  reduction  of  damages,  must  be  a  joint  benefit, 
or  one  accruing  to  the  partnership.  In  such  a  case  as  that  put 
in  argument,  of  a  gang  with  whom  a  joint  contract  had  been 
made  being  dismissed  in  breach  of  it,  it  is  clear  enough  that  the 
gang  can  sue.  It  was  held,  in  the  case  of  The  Tonbridge  Wells 
dippers,  Wdler  v.  Baker  (1),  by  Lord  Chief  Justice  Wilmot  and 
the  Court  of  Common  Fleas  (2),  that,  if  a  stranger  disturbed 
them  in  their  employment,  they  were  all  jointly  concerned  in 
point  of  interest,  and  could  all  jointly  sue  in  an  action  on  the 
case.  It  follows  that  only  something  in  which  the  benefit  was 
joint  could,  if  anything  could,  be  considered  in  reduction  of 
damage.  If  the  matter  now  attempted  to  be  set  off  in  substance 
were  a  set-off  in  form,  there  would  be  no  room  for  the,  defendants' 
contention ;  for,  a  joint  debt  cannot  be  set  off  against  a  separate 
demand,  nor  a  separate  debt  against  a  joint  one.  The  benefit  here, 
as  it  is  a  gain  from  third  parties,  is  not  a  set-off;  but  the  same 
rules  of  sense  and  convenience  apply  as  if  it  were. 

On  no  ground,  therefore,  do  we  think  the  defendants  entitled  to 
succeed ;  and  the  rule  must  be  discharged. 

Bule  cUacharffed. 

Attorneys  for  plaintiffi :  Lawlesa  dt  Co. 
Attorneys  for  defendants :  Freshfidds  A  Williams. 

(1)  2  Wils.  414.  (2)  See  fourth  point  of  tibe  judgment,  2  Wils.  p.  423. 
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CABR  V.  THE  LONDON  AND  NORTH  WESTERN  RAILWAY  1875 

COMPANY.  Jan.  20. 


BaUway  Company — Common  Carriers — Negligence — Estcppd, 

The  pkintiff  bought  goods  which  were  to  he  consigned  to  him  at  Lirerpool 
from  St.  Helenas  by  the  defendants*  railway.  On  the  7th  of  July,  1873,  the 
plaintiff  received  advice-notes  from  the  defendants  informing  him  that  three 
parcels  of  goods  had  been  received  by  them  for  his  account^  and  that  they  held 
them  subject  to  his  order  and  to  the  payment  of  rent  and  charges.  The  plain- 
tiff immediately  instructed  his  broker  to  sell  the  whole.  Early  in  August  the 
plaintiff  received  invoices  of  the  three  parcels  from  his  vendors,  and  paid  for  the 
whole  by  an  acceptance  which  was  duly  honoured.  The  goods  were  sold  on 
the  21st  of  August,  and  the  rent,  and  charges  on  the  three  parcels  were  paid  to 
the  defendants  by  the  broker :  but  it  turned  out  that  tvpo  parcels  odIj  had  been 
delivered  to  the  defendants  (the  third  still  remaining  on  the  premises  of  the 
Tendon),  and  the  plaintiff  was  obliged  to  pay  to  his  vendees  5^.  48.  Id.,  the 
difference  between  the  price  at  which  they  had  bought  the  third  parcel  and  what 
they  had  to  pay  for  other  goods.  The  defendants*  servants  were  aware  on  the 
'9th  of  July  that  ihey  had  never  received  the  third  parcel,  but  no  notice  of  the 
mistake  was  given  to  the  plaintiff  until  the  1st  of  September,  after  the  goods  had 
been  le-sold  and  the  charges  paid: — 

Bddy  in  a  special  action  for  non-<lelivory  of  the  third  parcel,  with  a  count  in 
trover,  that  the  defendants  were  not  estopped  from  shewing  that  the  goods  had 
never  reached  their  hands ;  and  consequently  could  neither  be  liable  in  trover 
nor  for  breach  of  contract  in  not  delivering  the  goods. 

Ordinary  definitions  of  an  estoppel  in  pais. 

The  first  count  of  the  declaration  was  for  non-deliyery  of  fifteen 
casks  of  bleaching-powder,  marked  B.  Nos.  16  to  30,  which  had 
been  intrusted  to  the  defendants  by  the  plaintiff.  The  second 
^eount  was  trover  for  the  goods  in  the  first  count  mentioned :  and 
there  were  the  common  money  counts. 

The  defendants  pleaded  not  guilty,  a  denial  of  the  breaches 
alleged^  except  as  to  IJL  10«.  O^d.^  never  indebted,  and  as  to  that 
sum  payment  into  Court    Issue  thereon. 

The  cause  was  tried  before  the  assessor  of  the  Court  of  Passage 
at  Liverpool  on  the  2nd  of  July  last.  The  facts  are  fully  set  out 
in  the  written  judgment  of  the  Court 

On  the  part  of  the  plaintiff  it  was  submitted  that,  having  in- 
formed the  plaintiff  that  they  had  received  the  goods  for  his 
account,  and  having  been  paid  by  him  the  warehouse-rent  and 
charges  on  them,  and  having  thus  induced  the  plaintiff  to  make 
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1875       a  contract  for  the  sale  of  them  upon  the  faith  of  their  lepresen- 

Oabb       tation  that  the  whole  of  the  goods  were  in  their  warehouse  at  his 

liOMDON  AHD  ^^^"^^^  ^^^  defendants  were  estopped  from  saying  that  they  had 

NoKPH      not  received  them,  and  consequently  were  liable  in  trover  for  their 

Bauiwat  Go.  value  ;  or,  at  all  events,  that  they  were  bound  to  indemnify  the 

plaintiff  for  the  loss  he  had  sustained  in  having  to  buy  other  goods 

in  order  to  perform  his  contract  with  his  vendees. 

For  the  defendants  it  was  submitted  that,  inasmuch  as  the  casks 
B.  16  to  30  had  never  reached  their  hands,  they  could  not  be 
liable  in  trover  for  them ;  and  that  there  was  nothing  to  go  to  the 
jury,  there  being  no  damages  which  could  in  any  sense  be  said  to 
be  the  natural  or  reasonable  result  of  any  breach  of  contract  by 
the  defendants. 

The  learned  assessor  left  it  to  the  jury  to  say  whether  and  to 
what  amount  the  plaintiff  had  been  damnified  by  the  defendants' 
negligence.  The  jury  found  for  the  plaintiff  for  the  full  amount 
claimed,  viz.  621.  Ids.  9d.  and  interest  from  the  time  the  bill  was 
due ;  and  also  51  is.  Id.,  the  amount  of  loss  the  plaintiff  had 
sustained  on  the  purchase  of  other  goods  by  his  vendees.  And,  in 
answer  to  a  question  put  to  them  at  the  request  of  the  plaintiff's 
counsel,  they  further  found  that  the  defendants  knew  of  the  mistake 
on  the  9th  of  July,  and  that  there  was  no  sufficient  intimation 
of  it  by  them  to  the  plaintiff. 

A  verdict  was  thereupon  entered  for  the  defendants,  with  leave 
to  the  plaintiff  to  move  this  Court  to  enter  a  verdict  for  the  plain- 
tiff for  702.  or  such  other  sum  as  the  Court  should  order,  if  they 
should  be  of  opinion,  on  the  present  or  any  amended  state  of  the 
pleadings,  that  the  plaintiff  was  entitled  to  recover. 

Nov.  4.  OvUy  obtained  a  rule  nisi  accordingly.  He  proposed 
to  add  the  following  amended  or  additional  count : — 

^  That  the  defendants  were  carriers  of  goods  to  Liverpool,  and 
warehousemen  at  Liverpool,  and  the  defendants  gave  notice  to  the 
plaintiff  that  certain  goods  of  the  plaintiff  had  been  consigned  to 
the  plaintiff  at  Liverpool ;  and  thereupon,  in  consideration  that 
the  plaintiff  would  promise  to  pay  to  the  defendants  rent  or  ware* 
house  charges  in  respect  of  the  goods  described  in  such  notice 
from  the  date  of  the  said  notice  until  such  time  as  the  plaintiff 


x: 
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Bhonld  require  the  defendants  to  deliver  the  same  to  him  or  to  his        1375 
order,  the  defendants  promised  and  warranted  to  the  plaintiff  that       oabe 
the  said  goods  had  been  received  by  them,  and  were  then  in  their  ,      «• 
possession,  and  that  they  would,  upon  request,  and  upon  payment  of     Kobth 
such  charges  as  aforesaid,  deliver  the  same  to  the  plaintiff  or  to  Railway  Go. 
his  order :  and  all  things  happened  and  all  times  elapsed  and  all 
conditions  were  fulfilled  necessary  to  entitle  the  plaintiff  to  a  per- 
formance by  the  defendants  of  their  said  promise,  and  to  bring 
this  suit  for  the  breaches  hereinafter  mentioned ;  yet  the  defendants 
had  not  then  received,  and  had  not  then  in  their  possession,  the 
said  goods ;  and  the  defendants  further  broke  their  said  agreement 
in  this,  that  they  did  not  deliver  the  said  goods  to  the  plaintiff, 
although  they  were  requested  so  to  do  and  the  said  charges  were 
paid ;  and  by  reason  of  the  premises  the  plaintiff  lost  the  said 
goods  and  the  value  thereof,  and  incurred  loss  and  expense  in 
procuring  other  goods  in  place  thereof 

Nov.  25.  Ordham  and  French  shewed  cause.  There  was  no 
evidence  of  a  conversion,  inasmuch  as  it  was  admitted  that  the 
goods  in  question  never  reached  the  hands  of  the  company  at  all : 
and,  notwithstanding  the  finding  of  the  jury  that  the  company 
did  not  give  sufficient  intimation  of  their  mistake  to  the  plaintiff, 
they  were  not  estopped  from  shewing  the  truth.  The  advice-note 
was  not  such  a  representation  as  the  plaintiff  was  entitled  to  act 
upon  as  he  did.  His  position  was  in  no  respect  altered  or  preju- 
diced by  it :  the  goods  are  still  in  the  possession  of  his  vendors,  and 
he  may  have  them  whenever  he  chooses.  The  case  does  not  fall 
within  any  of  the  illustrations  of  estoppels  in  pais  given  by 
Parke,  B.,  in  Freeman  v.  Coohe.  (1)  The  representation,  to  amount 
to  an  estoppel,  must  be  wilful,  and  made  with  intent  that  it  shall  be 
acted  upon  by  the  party  to  whom  it  is  made :  Pickard  v.  Sears  (2) ; 
Oreffff  V.  Wella  (3) ;  Evans  v.  Collins.  (4)  The  doctrine  laid  down 
by  Parke,  B.,  in  Freeman  v.  OooJce  (1)  is  approved  of  by  Black* 
bum,  J.,  in  Sivan  v.  North  British  Audralasian  Oo.  (5)  And  see 
the  notes  to  Duchess  of  Kingston's  Case.  (6)    This  precise  question 

(1)  2  Ex.  654 ;  18  L.  J.  (Ex.)  117.  (4)  6  Q.  B.  804. 

(2)  6  Ad.  &  E.  469.  (5)  2  H.  A;  C.  175, 181 ;  82  L.  J. 

(3)  10  Ad.  A;  E.  90.  (Ex.)  273. 

(6)  2  8m.  L.  0.  6th  ed.  677,  769. 
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1875       aroee  in  a  case  of  Bodies  y.  London  and  Souih  Western  By.  Co.  (1) 

Oabb      There  the  defendants  were  carriers  from  France  to  London,  and 

LojiDOH  AHD  ^^^^  ^  ^^  habit  of  receiving  goods  consigned  to  the  plaintiff, 

NoMH      advising  him  of  their  arrival,  and  holding  them  nntil  the  plaintiff 

Railway  Ck>.  sent  to  fetch  them  away.    A  parcel  having  arrived  not  addressed, 

the  defendants,  assuming  that  the  goods  were  for  the  plaintiff, 

advised  him  of  their  arrival,  and  he  paid  them  the  charges  thereon 

and  accepted  a  draft  for  the  price  of  the  goods.    In  trover  against 

the  company,  it  was  held  that  they  were  not  estopped  from  shew* 

ing  that  they  had  not  in  fact  received  the  goods  for  the  plaintiff. 

6k%,  in  snpport  of  the  role.  The  finding  of  the  jury  estab- 
lishes that  there  was  a  representation  by  the  defendants  which 
was  untrue,  and  that  the  plaintiff,  acting  upon  that  representation, 
sold  the  goods,  and  thereby  sustained  a  loss  which  but  iot  the 
representation  of  the  defendants  would  not  have  JEdlen  upon  him. 
Having  induced  the  plaintiff  to  believe  that  they  held  the  goods 
at  his  disposal,  and  the  plaintiff  having  acted  upon  that  belief, 
the  defendants  were  estopped  from  averring  that  the  goods  had 
never  reached  their  hands.  For  this  Freeman  v.  Cooke  (2)  is  a 
distinct  authority. 

[Denman,  J.  The  mistake  originated  with  the  plaintiff's 
vendors,  the  Bridgewater  Smelting  Company.  All  that  the  finding 
of  the  jury  amoimts  to  is  that  the  defendants,  though  informed 
that  their  advice-note  was  founded  upon  a  mistake,  negligently 
omitted  to  rectify  it] 

In  Freeman  v.  CooTce  (2),  Parke,  B.,  after  stating  the  rule  as  laid 
down  in  Pickard  y.  Sears  (3)  to  be,  ^'that,  whenever  one,  by  his 
words  or  conduct,  wilfully  causes  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  or  to  alter  his  own  previous  position,  the  former  is  con- 
cluded from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time,**  goes  on  (4):  ''By  the  term  *ioil' 
fuUyy  however,  in  that  rule,  we  must  understand,  if  not  that  the 
party  represents  that  to  be  true  which  he  knows  to  be  untrue,  at 
least  that  he  means  his  representation  to  be  acted  upon,  and  that 

(1)  Atgued  in  the  Qoeon's  Bench  on         (2)  2  Ex.  664 ;  18  L.  J.  (Ex.)  117. 
the  9th  of  May,  1872,  but  not  reported.         (3)  6  Ad.  A;  E.  469. 

(4)  2  Ex.  at  p.  663. 
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it  is  acted  upon  accordingly ;  and  if,  whatever  a  man's  real  inten-       1875 
tion  may  be,  he  so  conducts  himself  that  a  reasonable  man  would       oabb 
take  the  representation  to  be  true,  and  believe  that  it  was  meant  loud^^  j^^ 
that  he  should  act  upon  it,  and  did  act  upon  it  as  true,  the  party      Nobth 
making  the  representation  would  be  equally  precluded  from  con-  Railway  Co. 
testing  its  truth."    The  present  case  falls  precisely  within  that 
principle,  which  was  acted  upon  in  the  case  of  Be  Bahia  and 
San  Franciseo  By.  Co.  and  Tritton  (1) :  and  see  Stonard  v.  Dim- 
Jem.  (2)     Having  given  the  plaintiff  information   which    was 
calculated  to  mislead  and  which  did  mislead  him,  it  was  the 
defendants'  duty,  the  moment  they  discovered  their  mistake,  to 
give  the  plaintiff  notice  of  it :  and  this  the  jury  find  they  did  not 
do. 

[Denhan,  J.  How  can  the  defendants  be  guilty  of  a  convert 
sion  of  goods  which  it  is  admitted  they  never  had  in  their  posses- 
sion?] 

The  goods  were  not  found  until  after  the  commencement  of  the 

aetion.    Even  if  there  is  no  estoppel,  the  advice-note  amounts  to 

a  contract  to  deliver  the  goods  to  the  plaintiff,  for  the  breach  of 

which  the  defendants  are  clearly  liable. 

Cur.  adv.  vuU. 

Jan.  20.  The  judgment  of  the  Court  (Brett  and  Denman,  J  J.), 
was  delivered  by 

Brett,  J.  This  case  was  tried  in  the  Passage  Court  of  Liver- 
pool. A  verdict  was  by  the  direction  of  the  learned  assessor  who 
tried  the  cause  entered  for  the  defendants.  Leave  was  given  to 
the  plaintiff  to  move  this  Court  to  enter  the  verdict  for  the  plain- 
tiff for  70Z.  or  such  other  sum  as  the  Court  should  be  of  opinion 
that,  on  the  present  or  any  amended  pleadings,  the  plaintiff  was 
entitled  to  recover. 

The  facts  given  in  evidence  on  the  trial  were  that  the  plaintiff, 
who  carried  on  business  at  Liverpool  as  Carr  &  Co.,  entered,  in 
February,  1873,  into  a  contract  with  Allan  &  Co.  of  Glasgow  for 
the  purchase  of  S5  tons  of  bleaching-powder,  to  be  delivered  in 
lots  of  about  5  tons  per  month.  Allan  &  Co.,  in  order  to  fulfil 
their  contract,  entered  into  one  with  the  Bridgewater  Smelting 

(1)  Law  Rep.  3  Q.  B.  684.  (2)  2  Chrop.  344. 
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1875        Company,  who  were  maBufacturers  at  St  Helen's,  for  the  supply 
Gabb       of  35  tons  of  bleaching-powder  to  their  order.    The  works  of  the 

liQNDoir  A3n>  smelting  company  were  situated  at  about  a  mile  and  a  half  from  a 
,^^^™      goods  office  of  the  defendants  at  St.  Helen's.    The  smelting  com- 

Bailwat  Oo.  pany  had  a  private  line  to  join  the  defendants'  line,  and  were  sup- 
plied by  the  defendants  with  waggons  to  be  loaded  by  the  smelting 
company  at  their  works,  and  to  be  left  at  the  junction  to  be  picked 
up  by  a  passing  goods  train.  In  ordinary  course  of  business,  when 
the  smelting  company  had  loaded  and  addressed  a  waggon  for 
any  consignee,  they  sent  to  the  defendants  a  '^  consignment-note," 
containing  the  date  of  the  loading,  the  nature  of  the  goods  loaded, 
the  marks  and  numbers  of  the  packages,  the  station  to  which 
the  goods  were  ordered,  and  the  name  of  the  consignee  to  whose 
order  the  goods  were  to  be  delivered.  The  consignment-note  was 
acknowledged  by  the  railway  company,  but  with  the  remark  **  not 
seen."  Upon  the  receipt  of  the  consignment-note,  a  clerk  of  the 
defendants  would  advise  it  to  the  station  to  which  the  goods  were 
consigned,  and  a  clerk  at  that  station  would  thereupon  send  an 
'*  advice-note  "  to  the  consignee.  The  description  of  the  goods  in 
the  advice-note  was  in  ordinary  course  a  copy  of  the  description 
in  the  consignment-note.  This  was  because  the  goods  were  ^  not 
seen"  by  the  defendants'  servant  when  sent  forward. 

Powder  being  manufactured,  an  invoice  was  on  the  30th  of  May 
sent  by  the  smelting  company  to  Allan  &  Co.,  and  another  from 
Allan  &  Co.  to  the  plaintiff,  for  the  price  of  14  casks,  A.  1  to  14. 
On  the  30th  of  June,  an  invoice  was  sent  by  the  smelting  com- 
pany to  Allan  &  Co.,  and  another  by  Allan  &  Co.  to  the  plaintiff, 
for  the  price  of  15  casks,  B.  1  to  15.  And  on  the  same  day,  the 
30th  of  June,  other  invoices  were  sent  in  the  same  way  for  15 
casks,  B.  16  to  80.  On  the  3rd  of  July  the  plaintiff,  having 
notice  that  the  bleaching-powder  was  to  come  from  the  smelting 
company  at  St  Helen's,  wrote  to  them  *'to  have  the  10  tons  of 
bleach,  A.  1  to  14  and  B.  1  to  15  sent  to  Wapping  Station,  Liver^ 
pool,  to  the  plaintiff's  order."  No  such  letter  was  ever  sent  by  the 
plaintiff  with  regard  to  casks  marked  and  numbered  B.  16  to  30. 
On  the  5th  of  July  the  smelting  company  loaded  waggons  with 
14  casks  of  bleaching-powder  marked  and  numbered  A.  1  to  A.  14, 
and  with  15  casks  marked  and  numbered  B.  1  to  B.  15 ;  but^they 
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never  loaded  any  waggon  with  casks  marked  and  nambered  B.  16 

to  B,  30,  though  they  had  marked  and  numbered  15  casks  with       qj^ 

those  marks  and  numbers  in  their  warehouse.  .      ^* 

JjONDOITAND 

On  the  5th  of  July,  the  shipping  clerk  of  the  smelting  company  North 
forwarded  to  the  defendants'  station  at  St.  Helen's  a  consignment-  Railway  Go. 
note  in  the  following  form : — ''  Delivered  in  good  order,  &c.,  in 
waggons  numbered,  &a,  14  casks  bleaching-powder,  mark  A.  Nos. 
1/14,  to  be  forwarded  to  Wapping  Station,  Liverpool,  for  the 
order  of  Carr  &  Co."  On  the  same  day,  the  clerk  sent  a  similar 
consignment-note  for  15  casks,  but  by  mistake  gave  the  marks 
and  numbers  as  ''Mark  B.  Nos.  16/30."  These  consignment- 
notes  were  acknowledged  by  the  defendants'  clerk  at  St.  Helen's, 
but  with  the  remark  ^  not  seen,"  and  the  consignments  were  by 
the  defendants'  clerks  at  St  Helen's  advised  by  the  same  marks 
and  numbers  to  the  defendants'  clerks  at  Liverpool.  On  the  7th 
of  July,  the  defendants'  clerks  at  Liverpool  sent  to  the  plaintiff 
an  "  advice-note,"  as  follows : — 

"  Advice  of  Goods.  Wapping  Station,  7th  July. 
''  The  undermentioned  goods  consigned  to  you  are  advised  here 
to  your  address.  I  will  thank  you  for  instructions  as  to  their 
removal  hence  as  soon  as  possible,  as  they  remain  here  to  your 
order,  and  are  now  held  by  the  company,  not  as  common  carriers, 
but  as  warehousemen,  at  owner's  risk,  &c.,  and  subject  to  the 
usual  warehouse  charges  in  addition  to  the  charges  now  advised. 


Tnm 

No.  of 
Fadugei. 

Spcdee  of  Goods. 

Mario. 

Weights. 

Totol. 

8t  Helen's 
6 

10  442 

15 
14 

Casks  B.  Powder 
f  1 

B.  16/30 
A.    1/14 

a. 
•  • 

1    0  10 
0  17  11» 

On  the  same  7th  of  July,  the  shipping  clerk  of  the  smelting 
company  discovered  his  mistake  in  stating  one  of  the  consign* 
ments  sent  forward  to  be  15  casks  B.  16  to  80.  No  such  casks 
were  ever  delivered  by  him  into  any  waggon  of  the  defendants* 
He  thereupon  took  to  the  defendants'  office  at  St.  Helen's  an 
amended  consignment-note,  described  on  the  face  as  **  corrected," 
and  giying  the  marks  and  numbers  of  the  15  casks  as  B.  1  to  15. 
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1875       This  was  advised  to  the  defendants'  clerks  at  Wapping,  who  there- 

oj^       upon  forwarded  to  the  plaintiff,  but  not  on  paper  of  the  colour 

LowDo*  AKD  ^^^^l^'^^y  ^sed  for  corrected  adyice-notesy  an  ad?ice-note  in  the 

NoBTH      following  form : — 
Eailwat  Co.  "  Advice  of  Gkxxls.    9th  July. 

^  The  undermentioned  goods  consigned  to  you  are  advised  here 
to  your  address.    I  will  thank  you  for  instructions,"  &c. 

This  was  in  the  ordinary  printed  form,  as  before,  but  was  then 
filled  up  as  foUovrs :— 


From 

No.  of 

Species  of  Goods. 

Marks. 

Weights.      1         ToUL 

St  Helen's 
12  515 

15 

Casks  B.  Powder 

B.  1/15 

•  • 

0  19    0 

**  Originally  entered  per  our  invoice  lO-rfr  J^y  5th,  1873.*' 

The  number  lO^fg-  is  a  reference  to  the  number  on  the  former 
advice-note. 

Afterwards,  in  August^  the  smelting  company,  making  another 
mistake,  sent  to  Allan  &  Co.,  and  they  sent  to  the  plaintiff,  an 
invoice  for  the  price  of  three  parcels  of  goods  as  delivered,  viz.  for 
14  casks  A.  1  to  14,  for  15  casks  B.  1  to  15,  and  for  15  casks 
B.  16  to  30 ;  and  the  plaintiffs  paid  such  invoice  by  acceptance. 

On  the  21st  of  August,  the  plaintiff's  broker  presented  at  the 
defendants'  office  at  Liverpool  the  advice-notes  of  the  5th  and 
7th  of  July,  in  order  that,  according  to  custom,  the  warehouse 
charges  might  be  added  to  them ;  and  the  defendants'  clerks,  not 
noticing  and  not  being  informed  that  the  second  was  in  correction 
of  part  of  the 'first,  added  to  the  first  the  warehouse  rent  for  two 
parcels,  A.  1  to  14  and  B.  16  to  30,  and  to  the  second  for  B.  1  to 
15,  and  received  payment. 

Afterwards,  the  casks  A.  1  to  14,  and  B.  1  to  15,  were  delivered 
to  the  plaintiff's  vendees;  but,  when  they  demanded  15  other 
casks  B.  16  to  30,  the  mistake  was  discovered  and  made  known  to 
all  parties.  The  plaintiff  thereupon  desired  that,  if  no  such  casks 
had  been  delivered  for  him  to  the  defendants,  none  such  should 
then  be  accepted  by  them  on  his  account. 
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The  plaintiff's  purchasers  then  bought  in  15  casks  against  him  1875 
at  a  loss  to  him  of  51.  4«.  Id.,  the  yalue  of  the  15  casks  B.  16  to  qabb 
30  being  said  to  be  in  August,  if  they  had  been  sent  forward,  651.    j^^^^  j^^ 

The  present  action  was  brought  hj  the  plaintiff  against  the  Nobtb 
defendants  to  reoorer  the  value  of  15  casks  B.  16  to  30,  and  the  Bailwat  Ck). 
damages  to  him  by  reason  of  the  loss  on  the  purchase  against 
him, — first,  on  a  count  in  trover, — and,  secondly,  on  a  count 
alleging  a  bailment  to  the  defendants  upon  an  undertaking  by 
them  to  deliver  to  the  plaintiff's  order,  on  demand.  The  plain- 
tiff's counsel,  at  the  hearing  before  us,  proposed  a  further  count, 
averring  that,  in  consideration  of  the  plaintiff's  paying  rent  for 
15  casks  B.  16  to  30,  according  to  notice  from  the  defendants, 
they  warranted  that  they  had  such  casks  in  their  possession,  and 
promised  to  deliver  them  on  demand. 

The  jury  at  the  trial,  in  answer  to  the  only  question  left  to 
them,  found  ^that  the  defendants  knew  of  the  mistake  on  the 
9th  of  July,  and  that  there  was  no  sufficient  intimation  by  the 
defendants  to  the  plaintiff  of  the  mistake."  They  founded  the 
latter  part  of  their  decision,  as  we  were  informed,  upon  the  fact 
that  the  corrected  advice-note  was  not  on  paper  of  the  usual 
colour. 

Upon  these  facts,  it  was  argued  before  us  on  behalf  of  the 
plainti£^  that  the  defendants  were  estopped  from  alleging  that 
they  had  not  received  15  casks  B.  16  to  30 ;  that,  consequently, 
they  had  refused  to  deliver  on  demand  15  such  casks,  which  they 
could  not  deny  that  they  had  received ;  and  that  they  must  there- 
fore be  taken  to  be  guilty  of  a  conversion  of  15  such  casks ;  and 
that,  if  not  liable  in  trover,  they  were  liable  upon  a  contract 
to  be  implied  from  their  representatbns  or  conduct,  and  a  con- 
sequent alteration  of  the  position  of  the  plaintiff  acting  on  the  faith 
of  such  representations  or  conduct. 

It  was  argued  on  behalf  of  the  defendants  that  there  was  no 
estoppel,  and,  if  no  estoppel,  no  such  contract  as  is  relied  on  in 
either  the  original  or  the  amended  count. 

If  there  be  no  estoppel,  we  are  of  opinion  that  there  is  no  such 
contract  as  has  been  relied  on,  or  as  could  make  the  defendants 
liable  for  breach  of  contract.  If  there  is  no  estoppel,  the  case 
must  be  considered  upon  the  basis  that  no  such  casks  as  15  casks 
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1875  B.  16  to  30  were  ever  in  the  possession  of  the  defendants.    Then 

clm  there  is  no  foundation  for  the  contract  set  forth  in  the  declaration, 

T      *'  which  rests  upon  a  promise  founded  upon  the  consideration  of  an 

North  alleged  delivery  of  15  casks  to  the  defendants.    And,  as  to  the 

Western 

kailwat  Go.  amended  count,  there  is  no  evidence  that  the  defendants  ever 
intended,  that  is  to  say,  had  it  in  their  minds,  to  enter  into  a  con- 
tract of  guarantee  such  as  is  alleged  in  the  amended  count>  or  that 
any  statement  of  theirs  caused  or  could  reasonably  cause  the 
plaintiff  to  trust  in  such  a  guarantee  as  a  contract  of  guarantee. 
In  either  view,  therefore,  if  there  is  no  estoppel,  there  was  no  con- 
tract. If  there  is  no  estoppel,  it  is  obvious  that  there  is  no  case 
in  trover :  but,  if  there  is  an  estoppel,  then  the  defendants  being 
prohibited  from  averring  that  they  did  not  as  carriers  receive 
such  goods  upon  an  undertaking  to  the  consignor  to  deliver  them 
to  the  order  of  the  plaintiff,  and  there  being  a  demand  and  refusal, 
it  seems  to  us  impossible  to  say  that  a  jury  ought  not  to  find  a 
conversion  and  a  verdict  for  the  plaintiff  on  the  count  in  trover. 
It  may  be  also  that,  if  the  defendants  are  estopped  from  denying 
that  they  had  such  goods,  they  have  made  themselves  liable  to  the 
plaintiff  in  contract  to  deliver  to  him  the  goods  on  demand.  If 
there  be  an  estoppel,  a  question  may  arise  as  to  the  amount  of  the 
damages.  The  question  of  liability,  as  it  seems  to  us,  depends 
entirely  upon  whether  the  defendants  are  or  are  not  estopped 
in  an  action  brought  against  them  by  the  plaintiff.  In  order  to 
justify  the  plaintiff  in  his  assertion  that  the  defendants  are  estopped 
as  against  him  from  denying  that  they  were  in  possession  of 
15  casks  of  bleaching-powder  B.  16  to  30,  which  they  were,  if  in 
possession  of  them,  bound  to  deliver  to  him,  he  must  bring  the 
case  within  one  of  the  recognized  propositions  of  an  estoppel  in 
pais. 

One  such  proposition  is,  if  a  man  by  his  words  or  conduct 
wilfully  endeavours  to  cause  another  to  believe  in  a  certain  state 
of  things  which  the  first  knows  to  be  false,  and  if  the  second 
believes  in  such  state  of  things,  and  acts  upon  his  belief,  be  who 
knowingly  made  the  false  statement  is  estopped  from  averring 
afterwards  that  such  a  state  of  things  did  not  in  fact  exist 

The  present  case  cannot  be  brought  within  that  proposition, 
because  it  is  not  pretended  that  there  was  any  statement  or 
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conduct  teihe  to  the  knowledge  of  the  defendants  or  any  of  their       1875 
serrants.  Oasb 

Another  recognized  proposition  seems  to  be,  that,  if  a  man,  londohahd 
either  in  express  terms  or  by  conduct,  makes  a  representation  to     ^obtcr 
another  of  the  existence  of  a  certain  state  of  facts  which  he  Bin^wATOo. 
intends  to  be  acted  upon  in  a  certain  way,  and  it  be  acted  upon 
in  that  way,  in  the  belief  of  the  existence  of  such  a  state 
of  facts,  to  the  damage  of  him  who  so  believes  and  acts,  the 
first  is  estopped  from  denying  the  existence  of  such  a  state  of 
facts. 

And  another  proposition  is,  that,  if  a  man,  whateyer  his  real 
meaning  may  be,  so  conducts  himself  that  a  reasonable  man  would 
take  his  conduct  to  mean  a  certain  representation  of  facts,  and 
that  it  was  a  true  representation,  and  that  the  latter  was  intended 
to  act  upon  it  in  a  particular  way,  and  he  with  such  belief  does  act 
in  that  way  to  his  damage,  the  first  is  estopped  from  denying  that 
the  facts  were  as  represented. 

It  seems  to  us  that  the  plaintiff  has  failed  to  bring  the  present 
case  within  the  bounds  of  either  of  those  propositions. 

As  to  the  first,  it  cannot,  as  it  seems  to  us,  be  truly  affirmed 
that  the  defendants  intended  any  representation  of  theirs  to  be 
acted  upon  by  the  plaintiff  in  the  way  of  re-selling  the  goods. 
There  is  no  evidence  of  a-  custom  to  re-sell  upon  the  faith  of  such 
an  advice-note  as  a  railway  company  sends  to  a  consignee :  the 
only  intention  on  the  part  of  the  defendants  which  can  be  properly 
inferred  from  the  sending  of  an  advice-note  is,  that  the  consignee 
should  send  for  the  goods.  If  the  first  intention  could  be  inferred, 
the  plaintiff  did  not,  in  re-selling,  act  upon  any  representation  of 
the  defendants,  for  he  re-sold  before  they  made  any  communication 
to  him.  In  re-selling,  he  neither  acted  upon  nor  was  damaged  by 
reason  of  any  representation  of  theirs.  And,  if  the  second  inten- 
tion be  inferred,  the  defendant  did  not  act  upon  it  by  sending  for 
the  goods :  he  never  did  send  for  them.  And,  if  it  can  be  said 
that  by  means  of  his  vendees  he  did,  he  suffered  no  damage  by 
reason  of  sending  for  them :  any  damage  which  he  suffered  was  by 
reason  of  the  re-sale.  Neither  the  payment  of  the  warehouse-rent 
nor  of  the  invoice  price  can  be  relied  upon  as  damage  resulting  from 
the  conduct  relied  upon  to  support  an  estoppel  to  deny  the  pos- 
y OL.  X  2  B  2 
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1875        session  of  the  goods,  because  either  damage  can  be  rectified  without 
Gabb       the  intervention  of  such  an  estoppel :  there  is  no  consideration  for 

LoNDOH  ABO  ^^^^^  payment :  both  were  made  under  a  mistake  of  facts. 
NoBTH  As  to  the  second  proposition,  it  is  open  to  the  same  objections, 

Bailwat  Co.  and  to  this  further  one,  that,  notwithstanding  the  finding  of  the 
jury,  we  are  not  prepared  to  say  that  the  plaintiff's  servants  could 
have  been  misled,  if  they  had  acted  with  reasonable  care  and 
attention.  The  original  advice-note  sent  to  the  plaintiff  contained 
two  lots  of  casks:  one  of  14  casks,  marked  A.  1  to  14;  and 
another  of  15  casks,  marked  B.  16  to  30 :  the  corrected  advice- 
note  speaks  of  one  lot  of  15  casks ;  if  it  refers  at  all  to  the  former 
advice-note,  it  must  refer  to  the  lot  of  15  casks,  and  not  to  that 
of  14  casks.  It  does,  we  ihink,  refer  distinctly  to  the  former 
advice-note,  by  the  entry  "originally  entered  per  our  invoice, 
lO^rrri  5th  July,  1873."  The  date  is  that  of  the  former  advice- 
note,  and  the  figures  lO^I-s-  are  those  of  the  former  adyice-noto. 
The  smallest  attention  to  this  entry  must,  in  our  opinion,  have  led 
the  plaintiff's  clerks  to  see  that  the  second  advice-note  referred 
to  the  lot  of  15  casks  marked  and  numbered  B.  16  to  30  in  the 
first  advice-note,  and  was  intended  to  correct  the  marks  to  B.  1 
.  to  15. 

The  finding  of  the  jury  does  not  affect  the  conduct  of  the  plain- 
tiff's servants,  but  amounts  only  to  a  finding  that  the  defendants* 
servants  did  not  take  the  best  course. 

There  is  yet  another  proposition  as  to  estoppel.  If,  in  the 
transaction  itself  which  is  in  dispute,  one  has  led  another  into  the 
belief  of  a  certain  state  of  facts  by  conduct  of  culpable  negligence 
calculated  to  have  that  result,  and  such  culpable  negligence  has 
been  the  proximate  cause  of  leading  and  has  led  the  other  to  act 
by  mistake  upon  such  belief,  to  his  prejudice,  the  second  cannot 
be  heard  afterwards,  as  against  the  first,  to  shew  that  the  state  of 
facts  referred  to  did  not  exist. 

Here,  again,  we  are  of  opinion  that  the  plaintiff  fiedls  to  bring 
the  present  case  within  the  proposition.  The  jury  have  not  found 
negh'gence  on  the  part  of  the  defendants ;  and,  as  everything  on 
their  part  seems  to  have  been  in  ordinary  course,  unless  it  be  the 
difference  of  colour  of  the  paper  of  the  corrected  advice-note,  we 
are  not  prepared  to  say  that  that  alone  amounts  to  culpable 
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negligence.  K  there  was  negligence,  it  did  not  indace  the  plaintiff  1875 
to  re-sell.  The  re-sale  was  the  only  cause  of  damage  to  the  Oabb 
plaintiff.  Lo^^  ^^ 

We  are^  therefore,  of  opinion  that  the  plaintiff  has  failed  to     ^^^^ 
make  out  that  the  defendants  were  estopped ;  and  are  of  opinion  Railway  Go. 
that  the  verdict  was  properly  entered  for  the  defendants,  and  that 
this  rale  must  be  discharged. 

Bule  discharged. 

Attorneys  for  plaintiff:    Bridger  &   CoUina,  for  Francis   db 
CoUins,  Liverpool 
Attorney  for  defendants :  B.  F.  Boberle.   , 


ALLETSON  and  Akothbb  v.  CHIGHEST£R  akd  Othsbs;  Jan.  21, 

WAKE  AHD  Anothsb,  Glaimahts.  ~ 

Bankruptcy — Life  Fdiey  in  the  Order  and  Disposition  of  the  Bankrupt-^ 

Notice  of  Assignment  to  the  Office, 

In  1845  R.  effected  a  policy  for  1000^  upon  his  life,  and  assigned  it  by  way  of 
mortgage  to  G.  In  1858,  \V.  (who  was  G.'s  attorney)  went  to  the  office  to  pay 
a  premiom  and  to  confer  with  the  secretary  upon  other  business  connected  with 
the  office,  and  then  informed  him  of  the  assignment.  In  1862  B.  became  a 
bankrapt,  and  he  died  in  1871.  After  the  death  of  B.  the  office  for  the  first 
time  had  notice  of  his  bankruptcy : — 

Heldf — upon  a  special  case,  the  Court  to  draw  inferences  of  fact, — that  the 
oonTeraation  between  W.  and  the  secretary  in  1858  was  a  sufficient  notice  to  the 
offieo  that  the  policy  had  been  assigned  and  was  not  in  the  order  and  disposition 
of  B. ;  the  statute  requiring  such  notices  to  be  in  writing  not  being  at  that  time 
in  existence. 

The  plaintiffs  sned  the  defendants  as  directors  of  the  Legal 
and  General  Life  Assurance  Society  (being  the  persons  liable  to 
be  saed)  npon  a  policy  of  insurance  bearing  date  the  28th  of 
Angost,  1845,  and  numbered  2644,  effected  with  the  society  upon 
the  life  of  one  Samuel  Bussell,  deceased.  The  plaintiffs  sued, 
under  the  proyisions  of  the  statute  to  enable  assignees  of  policies 
of  life-assurance  to  sue  on  them  in  their  own  names,  as  executors 
of  Joseph  Boaler,  deceased. 

The  claimants  are  W.  Wake  and  T.  W.  Bodgers,  registrars  of 
the  county  court  of  Yorkshire  holden  at  Sheffield,  as  trustees  of 

2B2  2 
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1875       the  estate  of  Buasell  nnder  the  bankruptcy  law.    Upon  inter- 
AuffnoK    pleader  proceedings  taken  by  the  defendants,  an  order  was  made 
*'         by  Hannen,  J.,  that  the  defendants  should  pay  into  Court  13227., 
to  abide  the  decision  of  a  special  case  to  be  stated  between  the 
parties. 

1.  By  a  policy  of  insurance,  No.  2644,  dated  the  23rd  of 
August,  1845,  effected  with  the  Legal  and  Greneral  Life  Assurance 
Society,  under  the  hands  of  three  of  the  directors  of  the  society, 
a  sum  of  lOOOZ.  was  assured  to  be  paid  to  the  executors,  admi- 
nistrators, or  assigns  of  Samuel  Russell  within  three  calendar 
months  after  proof  of  the  death  of  Bussell,  together  with  such 
further  sum  or  sums  as  should  be  added  to  the  sum  assured  as  a 
bonus  under  the  provisions  of  the  deed  of  settlement  of  the 
society,  unless  an  equivalent  for  such  further  sum  or  sums  should 
have  been  paid  or  allowed  to  the  party  or  parties  entitled  thereto. 
The  annual  premium  payable  to  the  society  during  the  continu- 
ance of  the  insurance  was  261.  The]  circumstances  under  which 
the  policy  was  effected  were  as  follows : — 

2.  In  the  year  1845,  Samuel  Bussell  and  Sarah  his  wife  applied 
to  Mr.  John  Whall,  an  attorney  and  solicitor  canying  on  business 
at  Worksop,  to  raise  for  him  a  loan  of  5001.  Sarah  Bussell  was 
at  that  time  entitled  for  life  to  the  rents  of  certain  freehold  and 
leasehold  hereditaments  and  premises  situate  at  Sheffield ;  and 
Samuel  Bussell  was  entitled  to  an  estate  for  life  in  remainder  in 
the  same  hereditaments  expectant  on  the  decease  of  his  wife. 

3.  Whall  was  at  that  time  the  attorney  and  solicitor  of  Edward 
Girdler  of  Netherthorpe ;  and  Whall  applied  to  him  for  the  loan 
so  required  by  the  Bussells,  and  Girdler  agreed  to  lend  the  amount 
upon  condition  that  the  repayment  with  interest  at  51.  per  cent, 
per  annum  should  be  secured  to  him  by  a  conveyance  and  assign- 
ment by  the  Bussells  of  their  respective  interests  in  the  heredita- 
ments and  premises  at  Sheffield,  and  by  the  assignment  of  a 
policy  of  assurance  to  be  effected  upon  the  life  of  Samuel  Bussell 
in  the  sum  of  lOOOZ.  at  the  least. 

4  Bussell  thereupon  applied  to  the  Legal  and  General  Assur- 
ance Society  to  insure  his  life ;  and  on  the  22nd  of  August,  1845, 
he  brought  to  Whall  a  letter  of  approval  by  the  society  of  a 
proposal  made  by  him  to  the  sodety  for  an  insurance  on  his  life 
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for  lOOOJL    On  the  same  day,  at  the  lequest  of  Bofisell,  Whall       1875 
sent  by  post  to  Edmnnds,  the  then  actuary  of  the  society,  a~'Aujinoir~ 
banker's  draft  for  297.,  being  the  amoant  of  the  first  annual  pre-  OBjoanm 
mmm  and  stamps,  payable  in  respect  of  such  insurance,  accom- 
panied by  a  letter  as  follows : — 

''  Worksop,  22nd  August,  1845. 
''Dear  Sir, — ^Inclosed  herewith  I  send  you,  at  the  request  of 
Mr.  S.  Bussell,  his  declaration  and  proposal  for  an  assurance  for 
10002L  upon  his  own  life.    I  also  send  you  a  banker's  draft  for  292., 
the  amount  of  the  first  annual  premium  and  stamp.    The  policy 
must  be  sent  to  me  when  completed,  and  notice  of  renewal  must 
also  be  sent  to  me  annually  in  the  usual  course.    I  understand 
from  Mr.  Bussell  that  he  signed  a  declaration  when  in  town.    Will 
you  allow  me  to  inquire  whether  both  declarations  are  to  be  the 
basis  of  this  contract  with  the  society  ?    I  am  not  aware  whether 
they  are  the  same  or  different  forms.    You  will  obserye  I  have  not 
made  any  deduction  in  this  remittance  for  the  usual  allowance  of 
commission  to  solicitors ;  but  I  presume  a  commission  will  be 
allowed  to  me  by  the  o£Sce.    Will  you  be  good  enough  to  inform 
me  whether  you  have  any  shares  to  dispose  of,  and  also  send  me 

a  prospectus. 

(Signed)        "John  Whall.  '^ 

''  F.S. — Your  letter  of  approval  is  dated  the  5th  instant,  and 
No.  3403." 

5.  By  deed  dated  the  25th  of  August,  1845,  Samuel  Bossell 
and  Sarah  his  wife  conveyed  and  assigned'  the  policy  and  the 
money  thereby  secured,  and  their  several  and  respective  interests 
in  the  hereditaments  and  premises  at  Sheffield,  to  Girdler,  his 
executors,  administrators,  and  assigns,  for  the  purpose  of  securing 
the  repayment  of  the  sum  of  5002.,  which  was  then  advanced  by 
him  to  Bussell,  with  interest  at  the  rate  of  5  per  cent  per 
annum. 

6.  On  the  3rd  of  September,  1846,  Whall  received  by  post 
from  the  Legal  and  General  Assurance  Society  the  policy  of 
aasorance,  and  retained  it  on  behalf  of  Girdler,  and  continued  to 
retain  it  until  the  date  of  the  transfer  of  the  security  of  the 
25th  of  August,  1845,  hereinafter  referred  to. 

7.  Whall  acted  as  attorney  and  solicitor  for  Girdler  and  for 
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1875        Bussell  in  all  matters  and  transactions  relating  to   the   said 

ALLET80K    loan. 

^'  8.  Bussell,  by  indenture  bearing  date  the  30th  of  March,  1853, 

and  made  between  himself  of  .the  one  part  and  W.  Badley  of  the 
other  part,  in  consideration  of  600/.  then  due  and  owing  from 
Bussell  to  Badley,  assigned  the  said  policy  of  assurance  and  the 
money  thereby  assured  (subject  to  the  security  of  the  25th  of 
August,  1845,)  as  a  security  for  the  payment  ta  Badley  of  6002. 
and  interest  at  5  per  cent,  per  annum. 

9.  Whall  acted  as  the  attorney  and  solicitor  of  Bussell  and  also 
of  Badley  in  the  matter  relating  to  the  indenture  of  the  30th  of 
March,  1853 ;  and  Whall  was  also  at  that  time  acting  as  the 
attorney  and  solicitor  of  Girdler. 

10.  The  indenture  of  the  30th  of  March,  1853,  and  the  principal 
money  and  interest  thereby  intended  to  be  secured  were,  by  an  in- 
denture dated  the  14th  of  April,  1864^  made  between  Badley  of 
the  first  part,  Bussell  of  the  second  part,  and  Elizabeth  Fowe  of 
the  third  part,  duly  assigned  to  Elizabeth  Fowe ;  and  there  is  now 
due  and  owing  to  her  110021  and  upwards.  Whall  does  not  now 
act  as  the  attorney  or  solicitor  of  Elizabeth  Fowe. 

11.  The  Bussells  had,  previously  to  the  execution  of  the  inden- 
ture of  the  30th  of  March,  1853,  viz.  in  1848,  borrowed  of  Badley 
certain  sums  of  money  on  security  of  their  interests  in  the  here- 
ditaments and  premises  at  Sheffield,  and  of  certain  policies  of 
assurance  which  are  not  the  subject  of  this  action. 

12.  In  the  year  1850,  Girdler  (the  interest  due  on  his  security 
of  the  25th  of  August,  1845,  being  then  in  arrear,)  instructed 
Whall  on  his  behalf  to  enter  into  the  receipt  of  the  rents  and 
profits  of  the  hereditaments  and  premises  at  Sheffield.  Whall  was 
also  subsequently  instructed  by  Badley  to  enter  into  receipt  of  the 
same  rents  and  profits.  Whall  entered  into  the  receipt  of  the  said 
rents  and  profits  accordingly,  and  continued  to  receive  the  same 
until  the  death  of  Bussell  in  August,  1871.  The  said  rents  and 
profits  were  applied  by  Whall,  first,  in  payment  of  the  premiums 
from  time  to  time  payable  in  respect  of  the  policy  which  forms 
the  subject  of  this  action,  and  in  payment  to  Girdler  and  his  trans- 
ferrees  hereinafter  mentioned  of  the  interest  due  in  respect  of  the 
security  of  the  25th  of  August,  1845,  and  in  the  next  place  in 
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payment  of  the  premimns  of  other  policies  of  insurance  and        1875 
interest  upon  other  incumbrances  with  which  the  said  rents  and    Ay.T.»qwiir 
profits  were  charged  by  the  Bussells.  ,^_  v- 

13.  On  the  25th  of  August,  1858,  Whall  wrote  to  Mr.  Nettleton, 
the  secretary  or  actuary  for  the  time  being  of  the  Legal  and 
General  Assurance  Society,  as  follows : — 

«  Worksop,  25th  August,  1858. 

**  Dear  Sir, — Oar  clients,  the  Worksop  Local  Board  of  Health, 

haye  occasion  to  raise  under  the  powers  of  an  Act  of  Parliament 

60007.,  repayable  in  thirty  annual  instalments,  with  interest.  May 

we  ask  whether  your  directors  will  lend  the  board  this  sum,  and  at 

what  rate  of  interest  ?••..!  shall  have  occasion  to  call  upon 

you  on  Friday  next,  the  27th  Inst.,  with  the  premium  payable  on 

policy  No.  2644,  and  will  take  that  opportunity  of  conferring  with 

you  on  the  subject  of  the  loan. 

(Signed)    «  John  Whall." 

14.  On  the  27th  of  August,  1858,  Whall,  who  was  still  acting 
as  the  attorney  and  solicitor  of  Girdler,  went  to  the  office  of  the 
Legal  and  General  Life  Assurance  Society  in  London,  and  there 
saw  Mr.  Nettleton,  the  secretary  or  actuary  of  the  society,  and  paid 
the  premium  of  261.  then  payable  in  respect  of  the  said  policy. 

15.  Whall  states  that  on  that  occasion  he  told  Mr.  Nettleton 
that  the  policy  had  been  assigned  to  Girdler,  who  was  his 
(Whall's)  client,  and  also  to  another  client  of  his,  by  way  of  mort- 
gage. Whall  states  that  he  further  told  him  that  the  moneys 
applicable  to  keeping  alive  the  policy  were  heavily  incumbered 
by  flmbsequent  deeds,  and  that  he  inquired  of  Mr.  Nettleton  whether 
the  bonuses  which  had  at  that  time  accrued  in  respect  of  the 
policy  could  be  applied  in  reduction  of  the  annual  premium  pay- 
able thereon.  In  reply  to  Mr.  Nettleton's  answer  to  Whall's 
inquiry,  Whall  states  that  he  told  Mr.  Nettleton  that  the  reduc- 
tion he  offered  to  make  on  behalf  of  the  insurance  society  was  not 
such  as  to  justify  the  mortgagees  in  making  or  concurring  in 
such  arrangement.  Whall  is  unable  to  state  at  this  distance  of 
time  the  exact  words  used  by  him  at  the  said  interview ;  but  be 
states  that  they  were  to  the  above  effect,  and  as  explicit  as  above 
stated.  Mr.  Nettleton,  howeyer,  has  no  recollection  of  any  such 
tmsactioo. 
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1875  16.  At  the  same  interview  Whall  asked  Mr.  Nettleton  what  was 


Allktbon    the  decision  of  the  society  in  respect  of  the  proposed  loan  to  the 
ChiohIweeb.  Worksop  Local  Board  of  Health  mentioned  in  the  letter  of  the 

25th  of  August,  1858y  and  was  informed  that  the  security  could  not 

be  accepted  by  the  society. 

17.  By  deed  dated  the  6th  of  May,  1861,  Girdler,  in  considera- 
tion of  5007.  paid  to  him  by  Joseph  Boaler,  assigned  and  trans- 
ferred to  Boaler,  his  executors,  administrators,  and  assigns,  the 
said  security  of  the  25th  of  August,  1845,  and  the  said  policy 
of  assurance,  and  the  sums  of  money  thereby  assured,  with  full 
power  and  authority  for  him  or  them  as  the  attorney  or  attorneys 
of  Grirdler,  his  executors  or  administrators,  to  sue  for  the  said 
sums  which  should  eventually  become  payable  under  the  said 
policy  and  the  said  sum  of  500L  and  interest,  and  to  give  efifectual 
discharges  for  the  said  sums  respectively.  No  notice  of  this 
assignment  or  transfer  was  given  to  the  society. 

18.  Whall  acted  as  the  attorney  and  solicitor  of  Girdler  and 
also  of  Boaler  in  all  matters  relating  to  indenture  of  the  6th  of  May, 
1861. 

19.  There  was  no  statement  in  the  a£5davits  upon  which  the 
matter  was  before  Hannen,  J.,  as  to  there  being  any  usage  of  the 
society  in  respect  of  notices  of  transfers  of  policies. 

20.  Bassell  was  adjudicated  a  bankrupt  on  the  25th  of  June, 
1862.  He  obtained  on  the  2nd  of  August^  1862,  an  order  of  dis- 
charge, under  the  hand  of  the  commissioner  and  under  the  seal  of 
the  court  of  bankruptcy  for  the  Leeds  district.  Whall  did  not  act ' 
as  the  attorney  or  solicitor  for  Bussell  in  the  matters  relating  to 
his  bankruptcy. 

21.  In  the  balance-sheet  filed  by  Bussell  on  his  bankruptcy, 
Boaler  was  entered  as  a  creditor  holding  a  mortgage  of  the  freehold 
and  leasehold  hereditaments  in  She£5eld  and  also  the  policy  of 
assurance. 

22.  Boaler  died  on  the  6th  of  January,  1867,  and  the  plaintiffs 
are  the  executors  under  his  will. 

23.  The  annual  notices  for  the  renewal  of  the  policy  and  also 
notices  of  all  bonuses  accruing  thereon  were  on  all  occasions  sent 
to  Whall  by  the  secretary  or  actuary  for  the  time  being  of  the 
Legal  and  Greneral  Life  Assurance  Society.    All  the  .premiums 
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were  paid  by  Whall ;  and,  since  the  time  of  his  entering  into       1^75 
receipt  of  the  rents  and  profits  of  the  hereditaments  and  premises    ALumov 
at  Sheffield,  the  pxeminms  were  paid  by  Whall  out  of  Buch  renta  c..^^ 
and  profits.  The  society  allowed  Whall  a  commission  on  the  sums 
so  paid. 

24.  The  policy,  which  was  not  under  seal,  has  always  been 
retained  in  the  possession  of  Whall  from  the  time  when  it  was 
sent  to  him,  and  it  was  never  in  the  possession  of  Bussell. 

25.  The  principal  sum  of  500/.  secured  by  the  indenture  of  the 
25th  of  August,  1845,  and  the  transfer  thereof,  with  an  arrear  of 
interest,  is  still  due  to  the  plaintiffs. 

26.  Thomas  Taylor,  of  East  Betford,  who  was  appointed  trade 
assignee  under  the  bankruptcy  of  Bussell,  is  dead.  No  fresh 
assignee  was  appointed.  The  proceedings  in  the  bankruptcy  were 
transferred  from  the  Leeds  Bankruptcy  Court  to  the  county  court 
of  Yorkshire  holden  at  ShefiSeld,  under  the  provisions  of  the 
Bankruptcy  Act,  1869. 

27.  Neither  the  official  assignee  nor  the  creditors'  assignee  ap- 
pointed under  the  bankruptcy  ever  made  any  claim  to  be  entitled 
to  the  policy  or  the  money  thereby  secured  during  the  life-time  of 
Bussell,  nor  after  his  death,  until  after  the  commencement  of  this 
action. 

28.  On  the  14th  of  August,  1871,  Whall  wrote  and  sent  to  Mr. 
Nettleton,  as  the  actuary  of  the  Legal  and  General  Life  Assurance 
Society  a  letter,  as  follows : — 

"  Worksop,  14  August,  1871. 
**  Policy  2644. 
'^  Dear  Sir, — I  have  to  inform  you  that  this  assured,  Mr.  Samuel 
Bussell,  died  last  weeli^  and  was  buried  at  Blyth  on  Friday,  the 
11th  instant.  I  act  for  the  assignee  of  this  policy,  and  shall  be 
obliged  by  your  furnishing  me  with  the  necessary  forms  for  proving 
the  death  of  the  assured. 

(Signed)  "JohnWhaU." 

29.  On  the  28th  of  October,  1871,  W.  H.  Haycock,  acting  on 
behalf  of  a  creditor  of  Bussell,  wrote  to  the  society  informing  them 
that  Bussell  had  been  adjudicated  bankrupt  in  1862. 

80.  The  claimants,  the  registrars  of  the  county  court  at  Sheffield 
now  represent  the  official  assignee  in  the  bankruptcy  of  BusseU. 
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1875  SI.  On  the  10th  of  Jane,  1872,  this  action  was  commenced  by 

Alletbon    the  plaintiffs  against  the  defendants,  as  directors  of  the  Legal  and 
^*         General  Life  Assurance  Society,  being  the  persons  liable  to  be 
snedp  to  recoyer  the  amount  payable  by  the  society  under  the 
policy.    On  the  2nd  of  July,  1872,  the  declaration  in  this  action 
was  served. 

32.  An  interpleader  summons  having  been  taken  out  by  the 
society,  it  was  ordered  by  Hannen,  J.,  that  the  society  should  pay 
into  Court  the  amount  payable  under  the  policy,  being  13222.,  to 
abide  the  decision  of  a  special  case  to  be  stated,  as  hereinbeforo 
mentioned. 

33.  The  Court  were  to  be  at  liberty  to  draw  any  inferences  of 
fact  which  a  jury  might  have  drawn ;  and  the  documents  therein 
referred  to  were  to  be  taken  as  part  of  the  case.  It  is  to  be  taken 
for  the  purposes  of  this  case,  but  not  otherwise,  that  an  order  for 
sale  under  the  125th  section  of  the  Bankruptcy  Act,  1849  (12  &  13 
Yict  c.  106),  has  been  duly  obtained. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  or  the  registrars  of  the  county  court  of  Sheffield  are 
entitled  to  have  the  said  sum  or  any  and  what  part  thereof  paid 
over  to  them,  subject  to  any  order  which  may  be  made  by  this 
Court  respecting  the  costs.  And  the  Court  may  direct  to  whom 
and  in  what  way  the  moneys  shall  be  paid  out  of  Court,  or  be  other- 
wise disposed  of,  or  what  accounts,  if  any,  are  to  be  taken,  and  by 
whom  and  where. 

Lundey  Smith,  for  the  plaintiffs.  The  material  facts  are  sub- 
stantially these : — ^On  the  23rd  of  August,  1845,  a  policy  for 
lOOOZ.  was  effected  with  the  Legal  and  General  Life  Assurance 
Society  upon  the  life  of  Samuel  Bussell.  On  the  25th  of  the 
same  month,  Bussell  assigned  the  policy  to  Girdler  by  way  of 
mortgage,  to  secure  an  advance  of  5001. ;  and  in  March,  1853, 
there  was  a  further  charge  upon  the  same  policy  to  one  Badley. 
On  the  27th  of  August^  1858,  Whall,  who  was  solicitor  for  all 
the  parties,  having  previously  (on  the  25th)  vrritten  a  letter  to 
the  secretary  of  the  society  informing  him  that  he  was  about 
to  call  and  pay  the  premium  due  upon  the  policy,  and  to  confer 
with  him  upon  the  subject  of  a  proposed  loan  by  the  office  to 
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another  client  of  his,  went  to  the  office  of  the  society  and  there       1875 
saw  the  secretary,  and  told  him  of  the  charges  npon  the  policy  ^AjjmoK~ 
in  question.    In  May,  1861,  Girdler  assigned  all  his  interest  in  omorasTEB. 
the  policy  to  Boaler,  whose  personal  representatives  the  plaintiffs 
are.    In  June,  1862,  Bussell  became  bankmpt,  and  he  died  on  the 
11th  of  March,  1871.    On  the  Uth  of  March,  1871,  notice  of  the 
death  was  sent  to  the  society  by  Whall;   and  on  the  28th  of 
October,  1871,  they  received  from  a  creditor  of  Bussell  notice  of 
his  bankruptcy.    This  action  was  commenced  by  the  executors  of 
Boaler  on  the  10th  of  June,  1872 ;  and  no  claim  was  made  in 
respect  of  the  policy  by  the  assignees  under  Eussell's  bankruptcy 
until  after  that  time.    There  had  been  another  policy  on  the  same 
life  effected  with  the  Law  Union  Fire  and  Life  Insurance  Company, 
and  that  company,  on  receiving  notice  of  the  assignment  and  of 
the  death  of  Bussell,  and  afterwards  notice  of  his  bankruptcy,  paid 
the  amount  of  the  policy  into  Court  under  the  Trustee  Act ;  and 
the  notice  of  the  assignment,  though  given  after  the  death  of  the 
assured,  was  held  to  be  a  sufficient  notice  to  take  the  policy  out 
of  the  order  and  disposition  clause  of  the  Bankruptcy  Act :  Be 
BusbMb  Policy  Truds,  (1)     Here,  the  plaintiffs  rely  upon  the 
notice  given  by  Whall  to  the  secretary  of  the  society  in  1858. 
Whatever  doubt  might  formerly  have  existed  upon  the  subject, 
it  has  long  been  settled  that  a  life-policy  is  within  the  reputed 
ownership  clauses :  JSv  parte  Cooper  (2) ;  Ex  parte  Base  (8) ;  Ex 
parte  Smith  (4) ;  Ex  parte  Seaiheote.  (5)    The  question  of  reputed 
ownership  is  one  purely  of  fact :  Hamilton  v.  Bell,  (6)  The  notice, 
to  take  the  policy  out  of  the  order  and  disposition  of  the  bankrupt, 
need  not,  before  the  30  &  31  Vict.  c.  144,  have  been  in  writing ; 
mere  knowledge  in  the  office,  acquired  in  the  course  of  the  trans- 
action of  the  business  of  the  company,  will  be  sufficient :  ^  parte 
SlrigU  (7) ;  Ex  parte  WaOhman  (8) ;  Ex  parte  Maeterman  (9) ; 
TObittB  V.  Georffe  (10);  Smith  v.  Bnith  (11);  Oale  v.  Lewie  (12); 

(1)  Law  Rep.  16  Eq.  26.  (7)  2  D.  &  Ch.  814. 

(2)  2U.D.A  De  G.  1.  (8)  4  D.  A;  Gh.  412. 
(8)  2  M.  D.  &  De  a.  181.  (9)  4  D.  &  Oh.  751. 

(4)  2  M.  D.  &  De  G.  213.  (10)  6  A.  &  E.  107. 

(5)  2  M.  D.  A;  De  G.  711.  (11)  2  C.  A;  M.  281. 

(6)  10  Ex.  646;  24  L.  J.  (Ex.)  45.      (12)  9  Q.  B.  780;  16  L.  J.  (Q.B.)  119. 
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1875  Morris  y.  Oannan  (1) ;  Ex  parte  Agra  Barky  re  Worcester.  (2)  The 
Allbtbov  facts  stated  in  paragraphs  13 — 15  of  the  special  case  abnndoiiUy 
C«ci^».  bring  the  present  caae  within  the  rale,  and  shew  that  the  defend- 
ants  had  notice  of  the  assignment  of  the  policy  to  Girdler  before 
Bussell's  bankruptcy ;  for,  it  will  scarcely  be  contended  that  the 
secretary  or  actuary  of  an  insurance  office  is  not  the  proper  person 
to  receive  such  a  notice  on  their  behalf. 

Oovld  (Day 9  Q,0.,  with  him),  for  the  defendants.  There  was  no 
sufficient  notice  of  the  assignment  to  take  this  policy  out  of  the 
order  and  disposition  of  the  bankrupt.  The  secretary  of  an  insu- 
rance company  is,  no  doubt,  for  a  variety  of  purposes,  an  officer 
whose  acts  will  bind  his  principals :  but  the  facts  disclosed  in  this 
case  do  not  amount  to  notice  of  the  assignment  to  him.  The 
utmost  that  can  be  said  (assuming  Whall's  recollection  to  be 
accurate)  is,  that  the  fact  of  the  assignment  was  mentioned  in  the 
course  of  a  conversation  about  another  transaction.  It  is  evident 
that  neither  Whall  nor  Nettleton  attached  any  importance  to  the 
statement  at  the  time :  and,  if  it  had  been  understood  by  the  latter 
to  amount  to  a  notice,  some  record  would  have  been  made  of  the 
fact.  The  case  therefore  differs  materially  from  Ex  parte  Agra 
Bank.  (2)  Lord  Justice  Selwyn  there  says  (3) :  '<  I  quite  agree 
with  the  observation  of  the  Master  of  the  Bolls  in  the  case  of 
Norih  British  Insurance  Co.  v.  Hattett  (4),  that,  '  if  persons  met 
in  society,  and,  over  the  dinner  table,  or  in  casual  conversation, 
an  officer  of  the  company  heard  the  fiEU^t  of  the  assignment  men- 
tioned, this,  even  though  the  speaker  were  the  person  who  made 
the  assignment,  would  not  be  sufficient  notice ; '  and  that,  on  the 
same  principle  as  in  the  other  case  to  which  I  alluded  in  the 
argument, — Edwards  v.  Martin  (5), — casual  notice  to  the  secretary 
will  not  be  sufficient."  With  regard  to  Be  Busseffs  Pcliey  Trusts  (6), 
the  assignees  there,  by  not  giving  notice  to  the  office,  enabled  the 
bankrupt  to  commit  a  fraud  upon  an  innocent  person ;  and  that 
was  the  real  ground  of  the  decision  of  Vice-Chancellor  Malins. 

LoBD  CoLEBixKJE,  Cal.    I  am  of  opinion  that  oar  judgment 
should  be  for  the  plaintiffs.   The  question  arises  on  the  sufficiency 

(1)  4  D.  F.  &  J,  581 ;  81  L.  J.  (OL)  426.     (4)  7  Jur.  (N.S.)  1263. 

(2)  law  Bep.  3  Gh.  665.  (6)  Law  Rep.  1  Eq.  121. 

(3)  Law  Rep.  3  Ch.  at  p.  662.  (6)  law  Rep.  15  Eq.  26. 
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of  a  notice  given  to  a  life  assnrance  society  of  the  assignment  of  a  1875 
policy  so  as  to  take  it  out  of  the  order  and  disposition  of  the  as-  Allvibov 
sored,  who  after  effecting  the  policy  and  after  the  assignment  qbjo^^b, 
became  a  bankrupt.  The  insurance  was  effected  in  1845«  At  that 
time  written  notice  of  the  assignment  to  the  o£Sce  was  not  neces- 
saiy.  The  policy  was,  shortly  after  it  was  effected,  assigned  to 
persons  whom  the  plaintiff  represent.  The  bankruptcy  of  the 
assured  took  place  in  the  year  1862.  The  question  really  turns 
upon  the  «su!Bciency  of  the  notice  of  that  assignment  given  in 
August,  1858,  which  was  anterior  to  th|9  bankruptcy.  That  is 
the  sole  question  which  it  becomes  necessary  for  us  to  consider ; 
for,  if  that  was  a  valid  notice,  the  other  questions  which  were 
argued  before  us  are  immaterial.  There  is,  no  doubt,  much  force 
in  the  observation  of  Mr.  Lumley  Smith,  that  it  is  very  di£3cult  to 
apply  the  rules  of  bankruptcy  as  to  order  and  disposition  to  pro- 
perty of  this  sort.  However,  it  has  more  than  once  been  decided 
that  they  are  applicable,  and  it  is  now  too  late  to  dispute  it.  The 
Courts,  then,  having  decided  that  a  policy  of  assurance  though  as- 
signed may  still  be  in  the  order  and  disposition  of  the  bankrupt, 
unless  notice  of  the  assignment  has  been  given  to  the  office,  and 
that  such  notice,  if  given,  will  defeat  the  claim  of  the  assignees 
hi  bankruptcy,  the  question  is,  whether  the  notice  which  was  given 
in  this  case  was  sufficient.  The  principles  upon  which  that  ques- 
tion is  to  be  decided  have  been  the  subject  of  discussion  in  a 
variety  of  cases.  It  is  clear,  to  begin  with,  that  the  notice  need 
not  be  in  writing,  nor  directly  in  a  transaction  with  reference  to 
the  policy  itself.  It  has  been  held  that  knowledge  of  the  fact  of 
the  assignment  communicated  in  any  other  matter  of  business  will 
suffice.  It  has  also  been  held  that  notice  to  a  director,  or  to  the 
actuary  or  secretary,  or  to  any  other  officer  of  the  company  whose 
duty  it  is  to  communicate  the  tact  to  the  company,  will  bind  them 
and  defeat  the  claims  of  the  assignees  in  bankruptcy.  This  was 
decided  in  Edwards  v.  Scott  (1)  and  Edwards  v.  Martin  (2),  and 
also  in  the  important  case  of  Oale  v.  Letois  (3),  where  all  the 
earlier  authorities  are  cited.  That  being  the  state  of  the  law, 
what  are  the  fiacts  here  ?    They  will  be  found  in  paragraphs  14 

(1)  1  M.  &  G.  962.  (3)  9  Q.  B.  730 ;  16  L.  J.  (Q.B.) 

(2)  Law  Rep.  1  Eq.  121.  119. 
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1875  and  15  of  the  special  case.  [His  Lordship  read  them.]  Now,  the 
Alikmoh"  statement  of  Mr.  Whall  (whose  credibility  is  not  impeached)  con- 
tains direct  evidence  of  notice ;  and  it  is  not  qualified  by  the  mere 
absence  of  recollection  on  the  part  of  Mr.  Nettleton.  That  state* 
ment  amounts  in  substance  to  this,  that,  in  the  month  of  Angosty 
I8589  Whall  called  at  the  office  of  the  Legal  and  General  Life 
Assurance  Society  in  London  in  order  to  pay  the  premium  due 
upon  this  policy,  and  that  he  there  saw  Nettleton,  the  secretary  or 
actuary,  and  told  him  that  the  policy  had  been  assigned  to 
Girdler,  who  was  a  client  of  his,  and  also  to  another  client ;  and 
that  Whall  further  inquired  of  Nettleton  whether  the  bonuses 
which  had  at  that  time  accrued  in  respect  of  the  policy  could  be 
applied  in  reduction  of  the  annual  premium  payable  thereon ;  and 
that,  in  reply  to  Nettleton's  answer  to  that  inquiry,  Whall  told 
him  that  the  reduction  he  offered  to  make  was  not  such  as  to 
justify  the  mortgagees  in  entering  into  the  arrangement.  Now» 
power  is  reserved  to  us  by  this  special  case  to  draw  inferences  of 
fact;  and,  dealing  with  the  statements  therein  contained  according 
to  the  recognized  principles,  it  appears  clear  to  me  that  Nettleton 
was  the  very  person  to  whom  it  was  proper  to  give  a  notice  of  tlus 
kind,  and  that  such  a  notice  was  given  to  him.  The  conclusion  I 
come  to  therefore  is,  that,  in  August,  1858,  the  office  had  notice  of 
the  assignment  of  the  policy,  that  the  decided  cases  are  enough  to 
prevent  the  application  pf  the  order  and  disposition  clauses  of  the 
Bankruptcy  Acts,  and  that  the  title  of  the  assignees  of  the  policy 
was  complete  so  as  to  prevent  the  policy  passing  to  the  trustee  or 
assignee  under  the  bankruptcy  of  Bussell,  and  consequently  that 
the  plaintiffs  are  entitled  to  our  judgment 

Keating,  J.  The  policy  in  question  was  effected  in  Augusti 
1845.  On  the  25th  of  that  month  it  was  assigned  to  one  Girdler 
by  way  of  security  for  an  advance  of  money.  Li  1862,  the  assured 
became  a  bankrupt ;  and  the  question  is  whether, — it  having  been 
decided  that  policies  of  assurance  on  lives  may  be  within  the 
order  and  disposition  clauses  of  the  Bankruptcy  Acts, — this  policy 
was  at  the  time  of  the  bankruptcy  of  the  assured  in  his  order 
and  disposition  with  the  consent  of  the  true  owner,  Girdler ;  and 
that  depends  upon  whether  before  and  at  the  time  of  his  bank- 
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ruptcy,  in  1862,  Buflsell,  the  assured^  had  the  consent  of  the  trne  1875 
owner  to  his  being  the  apparent  owner  of  the  policy;  or,  in  ALLKnoir 
other  words,  whether  a  notice  had  been  given  to  the  Legal  and  QjaQ^^m. 
General  Assurance  Society  on  behalf  of  Girdler  that  he  was  the 
tme  owner  thereof.  Now,  in  1858  (which  was  before  Bassell's 
bankruptcy),  the  communication  took  place  which  is  relied  upon 
by  the  plaintiffs  as  a  notice  of  assignment  On  the  25th  of  August 
in  that  year,  Whall,  who  was  the  authorized  agent  of  Girdler, 
writes  to  the  secretary  or  actuary  of  the  society, — **  I  shall  have 
occasion  to  call  upon  you  on  Friday  next,  the  27th  iust,  with  the 
premium  payable  on  policy  No.  2644/'  the  policy  in  question. 
Accordingly,  on  the  27th  of  August,  Whall  did  call  at  the  office 
of  the  society  in  London,  and  paid  the  premium.  There  can  be 
no  doubt  that  Whall  intended  accurately  to  represent  the  con- 
versation which  took  place  between  him  and  Nettleton  upon  that 
occasion ;  and  it  appears  to  me  that  the  notice  given  was  a  very 
precise  notice,  and  it  was,  I  apprehend,  given  to  one  who  was  quite 
justified  and  called  upon  to  accept  the  notice  in  the  terms  in 
which  it  was  given.  It  was  a  distinct  notice  of  an  assignment  of 
the  policy  to  Girdler,  and  it  was  given  to  one  who  was  the  proper 
person  to  receive  such  a  notice  on  behalf  of  the  society.  Gale  v. 
LewU  (1)  goes  the  whole  length  of  saying  that  knowledge  of  the 
person  who  is  competent  to  receive  notices  on  behalf  of  the  com- 
pany is  the  knowledge  of  the  company,  even  though  the  notice 
has  not  been  communicated  to  the  company.  If  so,  Nettleton,  who 
was  the  proper  person  to  receive  notice  on  behalf  of  the  assurance 
society,  having  acquired  knowledge  of  the  assignment,  I  am  of 
opinion  that  that  was  the  knowledge  of  the  society,  and  was  suf- 
ficient to  determine  the  consent  of  the  true  owner  to  the  policy 
remaining  in  the  order  and  disposition  of  the  assured.  I  therefore 
agree  with  my  Lord  that  the  plaintiffs,  who  are  the  executors 
of  Boaler,  the  assignee  of  the  policy,  are  entitled  to  our  judg« 
ment* 

Geove,  J.  I  am  of  the  same  opinion.  There  is  much  force  in 
the  observation  of  Mr.  Gould  that  a  matter  of  this  sort  is  not  to 
be  determined  by  a  mere  casual  conversation ;  but  that  the  circum- 

(1)  9  Q.  B.  780;  16  L.  J.  (Q.E)  119. 
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1875  stances  ought  to  be  snch  that  the  Conrt  may  fairly  infer  from 
AT.T.gwi«w^  them  that  the  notice  of  the  assignment  reached  the  company, — 
CmGowrxB.  *^*  ^*  ^^  given  to  a  person  whose  duty  it  was  to  receive  it  as  a 
matter  of  business  on  behalf  of  the  company.  Looking  at  para- 
graphs 13 — 15, 1  am  clearly  of  opinion  that  there  was  such  a  notice 
given  here  as  the  secretary  could  receive  and  did  receive  in  the 
course  of  discussing  business  connected  with  this  subject.  The 
letter  of  the  25th  of  August  is  addressed  to  Mr.  Nettleton,  the 
secretary.  The  first  part  of  it  relates  to  a  negotiation  for  the  loan 
of  a  large  sum  of  money  for  other  clients  of  Mr.  WhalL  It  then 
goes  on, — *^  I  shall  have  occasion  to  call  upon  you  on  Friday  next, 
the  27th  instant,  with  the  premium  payable  on  policy  No.  2644, 
and  will  take  that  opportunity  of  conferring  with  you  on  the  sub- 
ject of  the  loan."  That  letter  appears  to  me  to  be  important  as 
shewing  that  Nettleton  was  a  person-  with  whom  Whall  was  con- 
ferring upon  important  business  of  the  society.  Nettleton  receives 
Whall  in  that  capacity;  and  in  the  course  of  that  conference 
Whall  tells  him  that  the  policy  in  question  has  been  assigned  to 
Girdler,  a  client  of  his,  by  way  of  mortgage.  He  tells  him  that 
the  moneys  applicable  to  keeping  alive  the  policy  are  heavily  in- 
cumbered by  subsequent  deeds ;  and  he  inquires  of  him  whether 
the  bonuses  which  had  at  that  time  accrued  in  respect  of  the 
policy  could  be  applied  in  reduction  of  the  annual  premium  pay- 
able thereon.  That  was  a  matter  of  the  greatest  importance  to 
the  society.  In  reply  to  the  secretary's  proposition  as  to  the 
bonuses,  Whall  states  that  he  told  him  that  the  reduction  he 
oiSered  to  make  on  behalf  of  the  insurance  society  was  not  such  as 
to  justify  the  mortgagees  in  concurring  in  such  arrangement. 
Here  is  a  detailed  account  of  a  conversation  with  the  secretaiy 
upon  a  matter  of  business  of  importance  to  the  society ;  and  I 
think  it  goes  far  beyond  what  has  been  held  in  some  of  the  cases 
cited  by  Mr.  L.  Smith  sufiicient  to  fix  the  company.  It  is  dis- 
tinctly brought  to  the  knowledge  of  the  proper  officer  of  the 
society  that  the  policy  is  no  longer  in  the  hands  of  the  original 
assured,  but  has  been  assigned  by  him :  it  is  not  a  feict  which  was 
incidentally  mentioned  in  the  course  of  a  conversation. 

Denmak,  J.    I  am  of  the  same  opinion.    I  cannot  help  thinking 
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that  the  case  is  a  very  clear  one.  We  stand  in  the  position  of  a 
jury  as  \irell  as  a  Court  for  administering  law.  The  first  question, 
which  is  rather  one  of  law  than  of  fact,  is,  whether  Mr.  Nettleton, 
the  secretary  or  actuary  of  the  society,  was  a  proper  person  to 
receive  such  a  notice  or  intimation  as  that  now  under  considera- 
tion. I  think  he  was  a  person  who  had  authority  to  receive  such 
a  notice  so  as  to  bind  the  society.  The  next  question  is,  what  is 
the  fair  effect  of  the  conversation  which  took  place  between  him 
and  Whall  on  the  27th  of  August,  1858.  In  my  judgment  it  so 
clearly  amounted  to  notice  that  the  policy  had  been  assigned, 
that,  if  the  question  had  been  left  to  a  jury,  and  they  had  found 
otherwise,  the  Court  would  have  been  bound  to  set  aside  their 
verdict  as  unsatisfetctory. 

Judgment  for  the  plaintiff t. 

Gould  prayed  that  the  Court  would,  as  was  done  in  Edvxirds  v. 
Martin  (1),  direct  the  costs  to  be  paid  out  of  the  estate,  and  not  by 
the  defendants  personally,  they  being  official  persons,  and  having 
no  assets. 

Lord  Coleridgs,  C.J.  We  see  no  reason  why  we  should  de- 
part from  the  ordinary  course. 

Judgment  for  plaintiffs^  with  costs. 

Attorney  for  plaintifib :  W.  H.  Tattam. 

Attorneys  for  claimants :  Dohinson,  Oeare,  dt  Son,  for  A.  S.  Wake, 

Sheffield. 

(1)  Law  Rep.  1  Eq.  121. 
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1875  CLARE  v.  LAMB  akd  Akothkb. 

\   J_      S(th  of  Leaseholds — Equittj  of  Redemption — Covenant  for  Title — Money  had  and 

received — Failure  of  Consideration, 

Leasehold  premises  were  mortgaged  by  S.,  who  subsequently  married  L. 
After  the  death  of  L.,  his  executors  concurred  in  a  sale  by  the  mortgagee  to  C, 
and  received  the  balance  of  the  purchase-money  after  payment  of  the  mortgage- 
debt,  interest,  and  expenses,  and,  in  the  bon&  fide  belief  that  L.  was  legally  en- 
titled to  the  equity  of  redemption,  disposed  of  such  balance  as  part  of  his  estate. 
8.,  the  widow  of  L.,  afterwards  filed  a  bill  against  C,  the  purchaser,  to  recover  the 
property,  and  obtained  a  decree  against  him  for  the  value  of  the  equity  of  redemp- 
tion,— C.  being  treated  as  assignee  of  the  mortgage : — 

Heldf  that  C.  could  not  recover  back  the  money  paid  to  the  executors,  as  upon 
a  failure  of  consideration ;  but  must  have  recourse  to  his  remedy  upon  the 
covenant  for  title,  if  any. 

Action  for  money  had  and  received.    Plea,  never  indebted. 

The  canse  was  tried  before  Keating,  J.^  at  the  sittings  at  West^ 
minster  after  Easter  Term,  1874.  The  facts  were  as  follows : — A 
Mrs.  Steiner,  who  possessed  seven  leasehold  houses  in  the  Mile 
End  Boad,  mortgaged  them  in  1863  to  one  Dodd  for  800/.,  and 
afterwards  further  charged  them  with  1002.  to  a  Mr.  Watson.  In 
1864,  Mrs.  Steiner  married  Dr.  Lamb,  who  died  in  1869,  having 
by  his  will  appointed  the  defendants  his  executors.  Shortly  after 
the  death  of  Dr.  Lamb,  Dodd,  the  first  mortgagee,  with  the  con- 
currence of  the  executors,  put  the  premises  up  for  sale  by  public 
auction,  and  Glare,  the  plaintiff,  became  the  purchaser  for  785?. 
The  purchase-money  was  with  the  sanction  of  the  executors 
applied  in  part  in  paying  off  the  two  mortgages  and  paying  the 
expenses  of  the  sale  and  conveyance ;  and  the  balance,  24121 89. 2d^ 
was  paid  by  Clare  to  the  executors.  The  conveyance  was  executed 
by  all  the  parties,  and  Clare  received  possession  of  the  premises 
from  Dodd.  The  deed  contained  no  covenant  for  title  in  the 
executors. 

In  1872,  Mrs.  Lamb,  the  widow  of  Dr.  Lamb,  discovering  that 
she  was  entitled  to  the  property,  filed  a  bill  in  Chancery  against 
Clare  to  recover  possession.  Clare  gave  notice  of  this  daim  to 
the  defendants.  Dr.  Lamb's  executors.  On  the  21st  of  February, 
1874,  a  decree  was  pronounced  in  the  suit,  treating  Clare  as  the 
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'I'tgagees,  and  directing  an  account,  and  that       i875 
r  deducting  the  mortgage-money,  interest,   and       clam    ~ 
1  I  be  paid  over  by  Clare  to  Mrs.  Lamb.    Clare  then 
\  1 873,)  brought  this  action  against  the  defendants  to 
k  the  money  which  he  had  been  called  upon  to  pay  to 
.  . -il),  viz.  the  value  of  the  equity  of  redemption. 

ii^arned  judge  nonsuited  the  plaintiff,  on  the  ground  that 

•!  the  circumstances  money  had  and  received  would  not  lie: 

.  :t  lie  reserved  leave  to  the  plaintiff  to  move  to  enter  a  verdict 

l'»r  him  for  240Z.,  the  agreed  value  of  the  equity  of  redemption,  if 

ilie  Court  should  be  of  opinion  that  the  action  was  maintainable. 

E.  MaUhews,  Q,  C,  in  trinity  Term  last,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  money  was  paid  under  a 
mistake,  and  that  there  was  a  total  failure  of  consideration  for  the 
payment.  He  cited  HitehcocJc  v.  Oiddinffs  (1),  Bos  v.  Hdsham  (2), 
and  Cooper  v.  Fhihbs,  (3) 

Jan.  27,  1875.  Garths  Q.C.,  and  Charles,  shewed  cause.  The 
sale  took  place  under  a  mistake:  all  parties  assumed  that  the 
balance  of  the  purchase-money,  after  paying  off  the  mortgages, 
would  form  part  of  Dr.  Lamb's  estate.  Under  these  circumstances, 
there  being  no  covenant  for  title  on  the  part  of  the  executors,  the 
maxim  caveat  emptor  applies,  and  the  purchaser  cannot  recover 
back  the  money  which  the  vendors  have  innocently  received :  Bree 
V.  Edbech  (4);  Cripps  v.  Reade  (5);  Johnson  v.  Johnson  (6); 
Sugden's  Vendors  and  Purchasers,  13th  ed.p.  440 ;  Dart's  Vendors 
and  Purchasers,  4th  ed.  p.  711 ;  4  Cruise's  Digest,  p.  90 ;  Broom's 
Maxims,  5th  ed.  p.  773.  The  very  object  of  a  person  in  a  fiduciary 
position  entering  into  covenants  limited  to  his  own  acts  and  defaults 
only,  is,  to  save  him  from  responsibility  for  the  acts  and  defaults  of 
third  parties :  Thackeray  v.  Wood  (7),  Bos  r.  Hdsham  (2),  and 
Cooper  V.  PhibhsJS)  are  altogether  beside  this  case ;  and  in  Eiich- 
eoek  V.  Qiddings  (1)  the  money  had  not  been  paid,  and  the  pur- 
chaser was  relieved  against  a  bond  given  to  secure  it,  on  the 

(1)  4  Price,  135.  (4)  2  Doug.  654,  a. 

(2)  Law  Rep.  2  Ex.  72.  (6)  6  T.  R.  606. 

(3)  Law  Kep.  2  H.  L.  14U.  (fi)  3  B.  &  T.  162. 

(7)  6  B.  &  S.  766 ;  34  L.  J.  (Q,B)  226. 
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1875       ground  of  fraud.    Further,  this  action  is  prematurely  brought: 
Clark      t^®  decree  which  declared  Mrs.  Lamb  to  be  entitled  to  the  equity 
of  redemption  was  not  pronounced  until  the  2l6t  of  February, 
1874,  which  was  after  the  commencement  of  the  action. 

Bosanquet  and  Bompas,  in  support  of  the  rule.  The  defendants 
professed  to  sell  a  thing  which  they  had  not,  and  the  plaintiff 
parted  with  his  money  without  any  consideration.  It  is  no  answer 
for  the  former  to  say  that  they  have  paid  it  over  to  the  legatees 
under  the  will  of  Dr.  Lamb :  they  are  not  without  remedy.  In 
all  cases  where  money  is  paid  under  a  mistake  of  fact,  it  may  be 
recovered  back.  The  origin  of  this  doctrine  is  thus  stated  in 
Spence's  Equity  Jurisdiction,  pp.  622,  623 :  **  The  Boman  law  en- 
abled a  person  to  avoid  a  contract  on  the  ground  of  mistake,  and  that 
although  it  was  his  own  mistake.  It  was  considered  a  fraud  to 
endeavour  to  take  advantage  of  a  stipulation  entered  into  under  a 
plain  mistake.  As  regards  mistakes  arising  from  ignorance,  a 
distinction  was  taken  between  ignorance  of  law  and  ignorance  of 
fact.  A  person  could  not  set  up  the  former  as  a  ground  to  avoid 
an  obligation.  But  it  was  not  in  every  case  that  ignorance  or 
mistake  as  to  fact  was  available :  no  help  was  given  where  the 
ignorance  arose  from  gross  negligence  or  folly.  A  distinction  was 
taken  by  Papinian  in  regard  to  ignorance  of  law :  according  to 
him,  if  a  man  had  been  induced  by  his  ignorance  of  law  to  part 
with  what  was  his  own,  he  might  recover  it,  or  be  placed  in  statu 
quo :  but  the  pretence  of  ignorance  of  law  could  not  be  used  to 
enable  a  person  to  acquire  what  had  not  been  his  own,  or  to  better 
his  condition.  A  person  might  not  only  defend  himself  from  a 
demand  made  on  him  by  reason  of  a  contract  entered  into  in  igno- 
rance or  mistake  of  fact,  but  he  might  recover  back  money  paid 
by  mistake  arising  from  such  ignorance.  As  regards  a  sale,  mis- 
take as  to  the  materia  or  corpus  annulled  it.''  Wherever  a  mistake 
goes  to  the  whole  root  of  the  transaction,  it  may  be  rectified. 
Bree  v.  Holbeeh  (1)  was  substantially  a  decision  upon  the  Statute 
of  Limitations :  that  part  of  the  judgment  which  is  relied  on  for 
the  defendants  was  a  mere  obiter  dictunu  The  general  position 
laid  down  in  Sugden  and  in  Dart,  that,  where  a  conveyance  has 
been  executed  and  the  money  paid,  the  transaction  cannot  be 

(1)  2  Doug.  654,  a. 
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ripped  ap  for  a  defect  of  title  sabseqnently  discovered,  but  that  1875 
the  remedy  is  upon  the  covenant,  is  not  disputed.  But  this  is  not  ql^bx 
the  case  of  a  defective  title :  the  defendants  had  not  the  thing 
they  professed  to  sell  and  convey. 

[Gbove,  J.  I  sell  you  a  farm,  and  execute  a  conveyance  with- 
out any  covenant  for  title,  and  it  ultimately  turns  out,  without 
any  fraud  on  my  part,  that  I  had  no  title :  can  that  be  called  a 
mistake  ?] 

There  would  be  a  total  &ilure  of  consideration.  In  Story's 
Equity  Jurisprudence,  10th  ed.  §  142,  it  is  said :  "  In  cases  of 
mutual  mistake,  going  to  the  essence  of  the  contract,  it  is  not 
necessary  that  there  should  be  any  presumption  of  fraud.  On  the 
contrary,  equity  will  often  relieve,  however  innocent  the  parties 
may  be.  Thus,  if  one  person  should  sell  a  messuage  to  another, 
which  was  at  the  time  swept  away  by  a  flood  or  destroyed  by  an 
earthquake,  without  any  knowledge  of  the  fact  by  either  party, 
a  Court  of  equity  would  relieve  the  purchaser,  upon  the  ground 
that  both  intended  the  purchase  and  sale  of  a  subsisting  thing  and 
implied  its  existence  as  the  basis  of  their  contract.  It  constituted, 
therefore,  the  very  essence  and  condition  of  their  contract."  Again, 
he  says,  §  143 :  ^  The  same  principle  will  apply  to  all  other  cases 
where  the  parties  mutually  bargain  for  and  upon  the  supposition 
of  an  existing  right  Thus,  if  a  purchaser  should  buy  the  interest 
of  the  vendor  in  a  remainder  in  fee  expectant  upon  an  estate-tail, 
and  the  tenant  in  tail  had  at  the  time,  unknown  to  both  parties, 
actually  suffered  a  recovery,  and  thus  barred  the  estate  in  re- 
mainder, a  Court  of  equity  would  relieve  the  purchaser  in  regard 
to  the  contract,  purely  on  the  ground  of  mistake."  For  both  these 
propositions,  Hiicheoch  v.  Oiddings  (1)  is  cited.  In  that  case,  the 
purchaser  had  given  a  bond  for  the  purchase-money ;  and  the 
Court  restrained  the  vendor  from  enforcing  it,  on  the  ground  that 
he  had  in  ignorance  sold  that  which  in  fact  had  no  existence. 
Technically  the  judgment  of  Chief  Baron  Bicharda  puts  it  as 
a  case  of  fraud :  but  in  substance  and  in  truth  it  was  a  total 
failure  of  consideration.  It  would  be  manifestly  contrary  to  good 
fiuth  in  the  defendants  to  retain  this  money  under  the  circum- 
stances. 

(1)  4  Price,  136. 
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1875  [Denman,  J.,  referred  to  Lindon  v.  Hooper  (1)  and  Newsome  v. 

Claeb       Oraham.  (2)] 

As  to  the  objection  that  the  action  was  prematurely  bronght, 
— the  position  and  rights  of  Mrs.  Lamb  were  ascertained  at  the 
time  of  the  issuing  of  the  writ,  though  the  decree  had  not  then 
been  actually  pronounced. 

Gboye,  J.  We  are  all  agreed :  but  my  Lord,  being  somewhat 
indisposed,  has  re(][uested  me  to  deliver  my  judgment  first. 

I  am  of  opinion  that  the  nonsuit  was  right,  and  that  the  rule 
should  be  discharged.  The  question  arises  thus: — Certain  pro- 
perty was  sold  by  auction,  and  by  the  conveyance,  to  which  the 
defendants  were  parties,  a  mortgage  was  transferred  to  the  pur- 
chaser, and ,  the  equity  of  redemption,  the  value  of  which  was 
agreed  to  be  2402.,  was  also  conveyed  to  the  purchaser.  It  turned 
out  that,  so  far  as  the  equity  of  redemption  was  concerned,  the 
title  of  the  vendors  was  wholly  defective.  Their  testator,  Dr. 
Lamb,  having  died,  it  was  discovered  that  the  equity  of  redemp- 
tion was  in  his  widow ;  and  she  filed  a  bill  in  equity,  and  a  decree 
was  made  declaring  her  to  be  entitled  to  it.  The  question  sub- 
mitted at  the  trial  was,  whether  the  purchaser,  having  paid  240/. 
for  property  to  which  the  vendors  had  no  good  title,  could  re- 
cover back  that  sum  as  money  had  and  received,  upon  a  failure 
of  consideration.  In  answer  to  the  plaintiff's  claim,  it  is  con- 
tended that  the  maxim  caveat  emptor  applies;  and  that,  the 
defendants,  as  executors,  having  acted  bon&  fide  and  in  the  belief 
that  they  had  a  good  title,  the  plaintiff  must  take  what  he  has 
got,  and  cannot  recover  back  the  money  he  has  paid.  It  seems 
to  me,  upon  principle,  irrespective  of  the  authorities,  that  the 
maxim  referred  to  applies  k  fortiori  to  this  case.  If  a  man  goes 
into  a  shop  to  buy  a  chattel,  the  seller,  especially  if  he  be  the 
manufacturer,  must  nexsessarily  know  more  of  the  nature  and 
quality  of  the  article  than  the  buyer  can.  In  that  case,  the  rule 
caveat  emptor  is  often  a  hard  one,  and  yet  it  generally  applies. 
In  the  case  of  the  purchase  of  an  interest  in  land,  the  person  who 
sells  places  at  the  disposal  of  the  buyer  such  title-deeds  as  he 
possesses  and  under  which  he  claims.     The  purchaser  has  full 

(1)  1  Cowp.  411  (2)  10  B.  &  C.  234. 
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opportunity  for  investigating  the  title  of  the  Tendor,  and  when  he       i875 
takes  a  conveyance  he  is  assumed  to  have  done  so.     Considerable      ^OLi^B 
inconyenience  might  result  if  this  were  not  the  rule.]    Convey-         *'• 
anceis  may  agree  upon  the  title,  and,  long  after  the  conveyance 
has  been  executed,  the  whole  transaction  completed,  and  the  pro- 
ceeds disbursed,  the  seller  might  be  called  upon  to  return  the 
purchase-money,  by  reason  of  some  defect  of  which  he  had  no 
notice  at  the  time. 

But  there  is  an  ordinary  and  well-known  covenant  which  the 
purchaser  may  insist  upon  if  he  wishes  to  get  more  security  than 
he  gets  by  an  investigation  of  the  title;  he  may  require  a 
covenant  for  title ;  this  additional  security  would  probably  increase 
the  price.  When  the  conveyance  has  been  executed,  all  that  the 
purchaser  has  to  look  to  is  the  liability  of  the  vendor  under  the 
deed.  If  it  contains  no  covenant  for  title,  the  purchaser  takes 
what  the  vendor  gives  him,  or,  rather,  what  he  is  able  upon  his 
title  to  give  him,  and  the  vendor  will  only  be  responsible  for  his 
own  acts  and  incumbrances.  Such  I  believe  to  be  the  general 
doctrine. 

Now,  the  principal  authorities  upon  the  question  before  us  are 
Bree  v.  BcHheeh  (1),  Johnson  v.  Johnson  (2),  Cripps  v.  Eeade  (3), 
and  Hitchcock  v.  Qiddings.  (4)  In  addition  to  these,  we  have  the 
high  authority  of  one  of  the  most  eminent  judges  and  writers  upon 
the  law  of  real  property,  viz.  Lord  St.  Leonards.  In  Bree  v.  Hoi- 
hech  (1),  the  defendant,  a  personal  representative,  having  found 
among  the  papers  of  the  deceased  a  mortgage-deed  for  12007., 
assigned  it  to  the  plaintiff  for  a  valuable  consideration,  the  deed  of 
assignment  reciting  that  it  was  a  mortgage-deed  made  or  men- 
tioned to  be  made  between  the  mortgagor  and  mortgagee  for  that 
sum ;  and,  after  the  lapse  of  six  years,  it  was  discovered  that  the 
supposed  mortgage-deed  was  a  forgery,  and  the  purchaser  there- 
upon brought  money  had  and  received  to  recover  back  the  sum  he 
paid  for  it  But  Lord  Mansfield  said :  "  The  basis  of  the  whole 
argument  is  fraud.  But  here  everything  alleged  in  the  replication 
may  be  true,  without  any  fraud  on  the  part  of  the  defendant.  He 
is  an  administrator  with  the  will  annexed,  who  finds  a  mortgage- 

(1)  2  Doug.  654,  a.  (3)  6  T.  R.  606. 

(2)  8  B.  &  P.  162.  (4)  4  Price,  136. 
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1875  deed  among  the  papers  of  his  testator,  without  any  arrears  of 
O^j^  interest,  and*  parts  with  it  bon&  fide  as  a  marketable  commodity. 
If  he  had  discovered  the  forgery,  and  had  then  got  rid  of  the  deed 
as  a  true  security,  the  case  would  have  been  very  different.  He 
did  not  covenant  for  the  goodness  of  the  title,  but  only  that 
neither  he  nor  the  testator  had  incumbered  the  estate.  It  was 
incumbent  on  the  plaintiff  to  look  to  the  goodness  of  it.*^  That  is 
a  distinct  authority  to  shew  that  the  purchaser  must  look  to  his 
covenant,  and  that  the  maxim  caveat  emptor  applies.  In  Johnson 
V.  Johnson  (1)  the  purchaser  was  evicted  for  a  defect  of  title  after 
payment  of  the  purchase-money,  but  before  the  conveyance  was 
complete,  and  he  was  held  to  be  entitled  to  recover  back  his 
money.  Lord  Alvanley  thus  expresses  himself  (2)  :  **  We  by  no 
means  wish  to  be  understood  to  intimate  that,  where  under  a  con- 
tract of  sale  a  vendor  does  legally  convey  all  the  title  which  is  in 
him,  and  that  title  turns  out  to  be  defective,  the  purchaser  can  sue 
the  vendor  in  an  action  for  money  had  and  received.  Every 
purchaser  may  protect  his  purchase  by  proper  covenants :  where 
the  vendor's  title  is  actually  conveyed  to  the  purchaser,  the  rule 
caveat  emptor  applies."  Nothing  can  be  more  specific  than  that. 
His  Lordship  goes  on :  **  In  the  present  case,  the  plaintiff  never 
has  had  any  title  conveyed  to  him,  and  therefore  we  are  of  opinion, 
notwithstanding  the  party  sued  is  a  legatee,  that  the  plaintiff  has 
paid  his  money  under  a  mistake :  consequently,  the  rule  adopted 
in  Courts  of  law  in  such  cases  applies  to  him,  and  entitles  him  to 
recover  that  money  from  the  party  to  whom  it  has  been  paid,  in  an 
action  for  money  had  and  received."  Lord  St.  Leonards,  at 
p.  441  of  the  13th  edition  of  his  book  on  Vendors  and  Purchasers, 
sums  up  the  result  of  the  authorities  thus :  ''  But,  if  the  convey- 
ance has  been  actually  executed  by  all  the  necessary  parties,  and 
the  purchaser  is  evicted  by  a  title  to  which  the  covenants  do  not 
extend,  he  cannot  recover  the  purchase-money  either  at  law  or  in 
equity."  For  thi^  he  cites  several  cases  in  equity  besides  the  cases 
I  have  already  referred  to.  Not  only  have  we  the  high  authority 
of  Lord  St.  Leonards  for  the  doctrine  I  am  adverting  to,  but  the 
rule  is  substantially  stated  in  the  same  terms  in  Dart's  Vendors 
and  Purchasers,  4th  ed.  p.  711.  There  is  only  one  case  which  prima 
(1)  3  B.  &  P.  162.  (2)  3  B.  dp  P.  at  p.  170. 
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£EU^ie  looks  the  other  way,  viz.  HUehcock  y.  Qtddinffs.  (1)  There,  1875 
a  purchaser  bought  the  supposed  interest  of  the  vendor  in  a  olibb 
remainder  in  fee  expectant  on  an  estate-tail,  and  it  turned  out  that  l^b. 
at  the  time  of  the  contract  the  tenant  in  tail  had  suffered  a 
recoYerji  of  which  both  parties  were  ignorant  until  after  the  con- 
veyance was  executed  and  a  bond  given  for  securing  the  purchase 
money.  The  Court  of  Exchequer,  in  the  exercise  of  its  equitable 
jurisdiction,  relieved  the  purchaser  against  the  bond,  on  the  ground 
of  fraud.  Lord  Chief  Baron  Bichards,  in  giving  judgment,  said : 
^  This  is  certainly  a  charge  of  fraud ;  for,  it  is  that  the  defendant, 
having  no  title  to  any  interest  in  these  estates  at  the  time  of  the 
contract,  bargained  as  if  he  had,  and  that  thereby  he  prevailed  on 
the  plaintiff  to  give  him  this  bond  Now,  if  a  person  sell  an 
estate,  having  no  interest  in  it  at  the  time,  and  takes  a  bond  for 
securing  the  payment  of  the  purchase-money,  this  is  certainly  a 
fraud,  although  both  parties  should  be  ignorant  of  it  at  the  time ; 
and  that  I  believe  to  have  been  the  case  here.  I  must  not  be  told 
that  a  Court  of  equity  cannot  interfere  where  there  is  no  fraud 
shewn.  If  contracting  parties  have  treated  while  under  a  mistake, 
that  will  be  sufficient  ground  for  the  interference  of  a  Court  of 
equity :  but  in  this  case  there  is  much  more.  Suppose  I  sell  an 
estate  innocently,  which  at  the  time  is  actually  swept  away  by  a 
flood,  without  my  knowledge  of  the  fact ;  am  I  to  be  allowed  to 
receive  5000/.  and  interest,  because  the  conveyance  is  executed  and 
a  bond  given  for  that  sum  as  the  purchase-money,  when  in  point 
of  fact  I  had  not  an  inch  of  the  land  so  sold  to  sell  ?  That  was 
precisely  the  case  with  the  present  defendant,  and  it  would  be  hard 
indeed  if  a  Court  of  equity  could  not  interfere  to  relieve  the  pur- 
chaser." The  distinction  between  that  case  and  the  present  is 
obvious, — ^there,  the  vendor  was  seeking  to  enforce  performance  of 
the  contract  by  compelling  the  piuchaser  to  pay  for  a  thing  he  had 
not  got;  here,  the  plaintiff  is  calling  upon  the  vendors  to  refund 
money  which  they  honestly  believed  themselves  to  be  entitled  to 
when  they  received  it  *^  Potior  est  conditio  possidentis."  It  does 
not  appear  to  me  that  that  case  interferes  with  the  doctrine  laid  down 
by  the  high  authorities  I  have  referred  to,  which,  regard  being 
bad  to  the  usual  course  of  conveyancing,  seems  to  me  to  be  just. 

0)  4  Price,  136. 
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1875  Denmak,  J.    I  am  entirely  of  the  same  opinion ;  and,  after  the 

Olari      full  judgment  pronounced  by  my  Brother  Grove,  I  think  it 
jJJ^       unnecessary  to  say  more. 

LoBD  Coleridge,  C.J.  I  am  of  the  same  opinion.  The  rule  is 
distinctly  stated  by  Lord  St  Leonards,  and  his  conclusions  are 
fully  warranted  by  the  cases  before  Lords  Mansfield  and  Alyanley. 

Keating,  J.,  concurred. 

EvJe  discharged. 

Attorney  for  plaintiff:  James  Cooper. 
Attorney  for  defendants :  T.  D,  Bolton. 


Jan.  27.  WALROND  v.  HAWKINS. 

Landlord  and  Tenant — Breach  of  Covenant  not  to  underlet^  Ac, — Waiver  ht/ 

Acceptance  of  Bent — Continuing  BreacJi, 

A  lease  of  a  farm  contained  a  covenant  on  the  part  of  the  lessee  not  to  **  assign 
or  demise  to  or  permit  any  other  person  to  occupy  the  premises,  or  any  part  thereof, 
without  the  consent  in  writing  of  the  lessor,"  and  a  proviso  for  re-entry  hj  the 
lessor  for  any  breach.  By  agreement  in  writing  the  lessee  underlet  a  portion  of 
the  farm  to  one  T.  for  one  year  from  the  31st  of  January,  1873,  and  the  lessor,  on 
the  30th  of  September,  1873,  with  knowledge  of  the  underletting,  distrained  for 
and  received  rent  due  on  the  29th : — 

Held,  that  the  lessor  had  waived  the  breach  of  the  covenant  not  to  ''assign  or 
demise  **  without  consent ;  and  that  the  permitting  T.  to  remain  in  the  occnpation 
of  the  land  during  the  remainder  of  the  year  was  not  a  new  or  continuing  breach 
of  the  covenant  not  to  **  permit  any  other  person  to  occupy  "  without  consent. 

Ejectment  for  a  messuage  called  Perzwell,  in  the  parisli  of 
Kentisbeare,  in  the  county  of  Devon,  upon  an  alleged  forfeiture. 

The  particulars  of  breaches  were  twenty-one  in  number,  as  to 
the  whole  of  which  save  the  first  the  evidence  failed.  The  first 
was  as  follows: — ^''Non-performance  of  the  covenant  not  to 
assign,  demise,  or  permit  any  other  person  to  occupy  the  said 
premises  without  the  consent  in  writing  of  the  said  B.  Walrond,  by 
having  on  the  25th  day  of  March,  1869,  or  subsequently,  assigued 
and  demised  to  one  W.  Denham,  or  permitted  the  said  W.  Denham 
to  occupy,  certain  parts  of  the  premises  comprised  in  the  said  lease. 
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and  particularly  the  parts  numbered  229, 721,  and  768  in  the  tithe       1875 
commutation  map  of  the  parish  of  Eentidbeare,  to  hold  the  same  "walbond" 
until  the  25ih  of  March,  1871,  without  the  consent  in  writing    ^^^^^ 
of  the  said  B.  Walrond,  or  his  assigns,  for  that  purpose  had  and 
obtained." 

The  cause  was  tried  before  Keating,  J.,  at  the  spring  assizes,  1874, 
at  Exeter.  It  appeared  that  the  defendant  became  tenant  of  the 
farm  in  question  under  a  lease  from  the  plaintiff  and  another  dated 
the  23rd  of  March,  1868,  for  twenty-one  years  from  the  25th  of 
March,  1869 ;  the  lease  contained,  amongst  others,  a  covenant  on 
the  part  of  the  lessee  not  to  **  assign  or  demise  to  or  permit  any 
other  person  to  occupy  the  said  premises,  or  any  part  thereof, 
without  the  consent  in  writing  of  the  said  B.  Walrond,  his  heirs  or 
assigns,  for  that  purpose  being  first  had  and  obtained ;"  and  also  a 
clause  of  re-entry  for  breach  of  any  of  the  covenants  therein. 

By  agreement  of  the  31st  of  January,  1878,  the  defendant  agreed 
to  let  unto  one  John  Trood  "twelve  cows  and  heifers,  to  be 
chosen  by  Trood  of  the  cows  and  heifers  Hawkins  might  have 
in  his  possession,  without  any  allowance  for  the  same,  for  one 
year,  for  the  sum  of  144?.,"  payable  quarterly.  **  The  said  cows 
and  heifers  (if  any)  to  be  fed  and  depastured  on  the  following 
fields  or  lands,  viz.  Bootings  and  Nodbere  for  summer  leazes. 
Wellhead  meadow  for  the  mowing  ground  for  the  said  cows,  with 
the  after  grass  until  the  1st  day  of  November  next,  then  to  be 
given  up  to  Hawkins.  Trood  to  have  part  of  the  lower  house  now 
let  with  the  said  cows,  and  also  the  Home  Orchard  to  run  his  pigs 
in ;  only  August,  September,  October,  or  reasonable  time  excepted 
for  saving  the  apples ;  but  no  pigs  to  run  in  any  part  of  the  said 
dairy  ground ;  and  also  to  keep  them  well  ringed."  "  Trood  to 
keep  the  lead  and  glass  of  the  windows,  and  leave  in  good  repair." 
"  Trood  to  have  half  an  acre  of  ground  for  potatoes  or  turnips,  the 
crop  to  be  taken  away  by  the  25th  of  December."  *'  Hawkins 
reserves  power  to  keep  the  dairy  cows  on  any  part  of  the  summer 
leazes  or  any  other  ground  after  Christmas  next,  and  also  reserves 
power  of  ingress  or  egress  with  anything  in  any  part  of  the  said 
dairy  ground.  Trood  to  help  make  the  dairy  hay  free  of  expense. 
No  poultry  to  be  kept  without  consent  of  Hawkins.    Trood  also 

2D  2  2 


Hawsins. 


844  COUBT  OF  COMMON  PLEAS,  [h.  B. 

1875  hereby  agrees  that  he  and  his  son  Thomas :  will  work  daily  for 
Walbond  Hawkins ;  their  wages  to  be,  for  Trood  himself  IO5.  per  week,  and 
for  his  son  Thomas  5s.  per  week."  "  Trood  hereby  agrees  to  take 
the  said  cows  or  heifers  and  dwelling-house  for  the  said  term  under 
the  said  yearly  rent,  subject  to  the  terms,  conditions,  and  restric- 
tions and  agreements  before  written." 

Whilst  Trood  was  in  possession  of  the  parts  of  the  farm  men- 
tioned in  this  agreement,  viz.  on  the  30th  of  September,  1873,  the 
plaintiff  distrained  for  the  quarter's  rent  which  became  due  on  the 
29th,  and  the  defendant  paid  it.  There  was  evidence  that  the 
plaintiff  was  at  that  time  aware  of  Trood's  occupation  of  the 
pasturage  for  the  cows.  This  action  was  brought  before  the  expira^ 
tion  of  the  year.  ' 

The  learned  judge,  upon  being  referred  to  a  case  of  Buti  t* 
Moor  (I),  ruled  that  the  allowing  Trood  to  occupy  a  portion  of  the 
demised  land  and  premises  in  the  way  described  in  the  agreement 
was  a  breach  of  the  covenant  not  to  *'  assign,  demise,  or  permit  any 
other  person  to  occupy,"  contained  in  the  lease  of  the  23rd  of 
March,  1868. 

It  was  thereupon  submitted  on  the  part  of  the  defendant,  thati 
by  the  acceptance  of  rent  under  the  distress,  the  plaintiff  had 
waived  the  breach. 

For  the  plaintiff  it  was  insisted  that,  assuming  that  the  plaintiff 
had  waived  the^original  breach|  the  subsequently  allowing  Trood 
to  remain  in  occupation  under  the  agreement  was  a  continuing 
breach. 

The  jury  found  that  the  plaintiff  was  aware  of  the  occupation 
by  Trood  at  the  time  he  received  the  Michaelmas  rent. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered 
for  the  defendant;  reserving  leave  to  the  plaintiff  to  more  to 
enter  the  verdict  for  him  on  the  first  breach,  if  the  Court  .should 
be  of  opinion  that  there  was  a  continuing  breach. 

Odey  Q.Cf  in  Easter  Term,  1874,  obtained  a  rule  nisi  to  enter 
a  verdict  for  the  plaintiff,  on  the  ground  that  the  letting  of 
the  dairy  dwelling-house,  as  proved,  to  Trood,  was  a  breach 

(1)  5  T.  II.  329. 
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of  coYenant,  and  vfos  not  waived  by  the  distress  or  acceptance       1875 
of  rent  by  the  plaintiff.    He  referred  to  Doe  d.  AnMer  v.  Wood'    Walbohd 
hridffe,  (1) 

Kififfdon,  Q.G.9  and  Charles,  shewed  cause.  There  was  no  doubt 
a  letting  in  breach  of  the  covenant :  but  it  was  known  to  the 
plaintiff  at  the  time  he  distrained  for  and  received  payment  of 
rent  The  letting  was  for  one  year  from  the  Ist  of  January^  1873 ; 
and  the  distress  for  the  Michaelmas  rent  took  place  on  the  30th 
of  September,  1873,  with  full  knowledge  on  the  plaintiff's  part  of 
the  terms  of  the  letting.  The  breach  of  covenant  was  complete 
on  the  31st  of  January,  1873 :  the  continuance  of  the  state  of 
things  created  by  that  breach  was  not  a  new  or  continuing  breach. 
It  is  not  like  the  case  of  a  covenant  to  repair  the  premises  and  to 
keep  them  in  repair,  or  a  covenant  to  insure  and  keep  them 
insured,  where  there  is  a  fresh  breach  every  day  the  premises 
remain  out  of  repair  or  uninsured.  Qoodright  d.  WaUer  v. 
Davids  (2)  is  precisely  in  point.  It  was  there  held  that,  if  a  lessee 
covenants  not  to  underlet  without  the  consent  of  the  lessor  under 
hand  and  seal,  with  a  power  of  re-entry  in  case  of  breach, 
acceptance  by  the' lessor  of  rent  due  after  the  condition  broken, 
with  full  notice,  is  a  waiver  of  the  forfeiture.  And  Lord  Mans- 
field said :  '^  The  case  is  extremely  clear.  To  construe  this  ac- 
ceptance of  rent  due  since  the  condition  broken  a  waiver  of  the 
forfeiture,  is  to  construe  it  according  to  the  intention  of  the 
parties.  Upon  the  breach  of  the  condition,  the  landlord  had  a 
right  to  enter.  He  had  full  notice  of  the  breach,  and  does  not 
take  advantage  of  it,  but  accepts  rent  subsequently  accrued. 
That  shews  he  meant  the  lease  should  continue.  Cases  of  for- 
feiture are  not  favoured  in  law ;  and,  where  the  forfeiture  is  once 
waived,  the  Court  will  not  assist  it."  In  Doe  d.  Ambler  v.  Wood- 
bridge  (1),  the  covenant  was  that  the  tenant  ^  should  not  alter, 
convert,  or  use  the  rooms  then  used  as  bed-rooms,  or  either  of 
them,  into  or  for  any  other  use  or  purpose  than  bed  or  sittiug- 
rooms  for  the  occupation  of  himself,  his  executors,  &c.,  or  his  or 
their  family,  without  the  licence  of  the  lessor  in  writing" ;  and  the 
lease  contained  a  clause  of  forfeiture  for  breach  of  any  covenant. 
(1)  9  B.  &  C.  376.  (2)  2  Cowp.  803. 
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1875  The  breach  complained  of  was  that  the  tenant  had  let  part  of  the 
Walbohd"  house  to  a  lodger  who  occupied  up  to  the  time  of  the  trial  the 
rooms  specified  in  the  covenant :  but  the  lessor  had,  after  he  knew 
of  such  occupation,  received  rent  under  the  lease.  Lord  Tenter- 
den  ruled  that  '^  there  was  a  continuing  breach  as  long  as  the 
rooms  were  occupied  contrary  to  the  covenant  ;*'  and  the  Court 
sustained  his  ruliDg,  saying :  "  The  conversion  of  a  house  into  a 
shop  is  a  breach  complete  at  once,  and  the  forfeiture  thereby 
incurred  is  waived  by  a  subsequent  acceptance  of  rent.  But  this 
covenant  is,  that  the  rooms  shall  not  be  used  for  certain  purposes. 
There  was,  therefore,  a  new  breach  of  covenant  every  day  during 
the  time  that  they  were  so  used,  of  which  the  landlord  might  take 
advantage."  The  tenant  there  might  at  any  time  have  ceased 
using  the  rooms  in  the  prohibited  manner :  here,  he  could  not 
determine  Trood's  occupation  until  the  end  of  the  year.  In  Doed. 
Flovoer  v.  Peck  (1)  the  breach  was  not  insuring,  pursuant  to  a 
covenant :  and  it  was  held  that,  though  a  distress  for  rent  (with 
knowledge)  was  an  acknowledgment  of  a  tenancy  and  a  waiver 
of  the  forfeiture  to  that  time,  yet  a  continuing  omission  to  insure 
was  a  fresh  breach.  Parke,  J„  in  delivering  the  judgment  of  the 
Court,  takes  this  distinction  (2) :  '*  If  this  could  be  construed 
to  be  a  covenant  by  the  lessee  to  effect  one  policy  of  insurance 
immediately,  and  afterwards  that  he  and  his  assigns  should  keep 
that  particular  policy  on  foot  by  continuing  to  pay  the  annual 
premiums  on  that  policy,  the  assignee  would  not  have  been 
guilty  of  any  breach  of  covenant  if  the  lessee  had  never  insured, 
for  the  policy  never  could  have  existed  which  the  assignee  was 
to  continue ;  and  the  distress  for  rent  would  have  been  a  waiver 
of  the  breach  by  the  original  lessee.  But,  if  the  covenant  mean 
that  the  lessee  and  his  assigns  shall  always  keep  the  premises 
insured  by  some  policy  or  another,  then  it  is  broken  if  they  are 
uninsured  at  any  one  time;  there  is  a  continuing  breach  for 
any  portion  of  time  that  they  remain  uninsured :  and  we  are  of 
opinion  that  this  is  the  true  construction  of  the  covenant."  Here^ 
the  breach  of  covenant  was  the  act  of  letting  a  portion  of  the 
demised  premises  for  one  year.    The  mere  oontinuance  of  that 

(1)  1  B.  &  Ad.  428.  (2)  1  B.  &  Ad.  at  p.  438. 
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State  of  things  after  the  waiver  by  acceptance  of  rent  did  not        1875 
amount  to  a  fresh  breach.  Wamohb" 

Cbfe,  Q.C.  (Lopes,  Q,0.,  and  H.  Clarke,  with  him),  in  support  of  h^,^^ 
the  rule.  The  words  of  the  covenant  are,  that  the  lessee  shall 
not  '^  assign  or  demise  to  or  permit  any  other  person  to  occupy  the 
said  premises,  or  any  part  thereof,  without  the  consent  in  writing 
of  the  lessor,"  &c.  Assuming  that  the  demise  to  Trood  was  con- 
doned by  the  subsequent  acceptance  of  rent,  the  **  permitting  him 
to  continue  in  the  occupation  of "  the  dairy  house  and  land  was  a 
distinct  breach,  by  which  the  lessee  incurred  a  forfeiture.  It  ia 
impossible  to  distinguish  Doe  d.  AnMer  v.  Woodbridge  (1)  from 
the  present  case. 

[Gboye,  J.  The  tenant  did  not  let  the  dairy  housej  but  as- 
signed for  a  definite  time  by  an  underlease.  The  question  is 
whether  the  continued  occupation  by  the  sub-lessee  after  a  waiver 
of  that  breach  is  a  continuing  breach.] 

All  the  plaintiff  knew  was  that  there  \Tas  an  underletting. 

[LoBD  CoLEBiDOE,  C.J.  The  finding  of  the  jury  is,  that  "  the 
plaintiff  was  aware  of  tJie  occupation  of  Trood  at  the  time  he 
distrained."] 

In  Doe  d.  Huston  v.  CRadudn  (2),  A.  demised  premises  to  the 
defendant  upon  a  le^  containing  a  covenant  by  the  tenant  to  in- 
sure and  continue  insured  the  buildings,  &c.,  in  the  joint  names  of 
the  landlord  and  tenant  In  May,  1827,  A.'s  interest  was  assigned 
to  B.,  who,  on  the  13th  of  January,  1843,  assigned  to  the  plaintiff. 
The  defendant  in  1836  insured  the  premises  in  his  own  name 
only,  and  kept  the  policy  on  foot  by  payment  of  premiums  till  the 
27th  of  December,  1842,  when  the  last  premium  was  paid,  being 
for  the  ensuiDg  year.  In  1839  the  policy  effected  in  1836  was 
shewn  to  B.,  who  acquiesced  in  the  form  of  it ;  and  on  the  12th 
of  January,  1843,  B.  received  the  rent  due  at  Christmas,  1842. 
In  ejectment  upon  a  demise  laid  in  May,  1843,  it  was  held  that 
though,  by  the  acquiescence  of  B.  in  the  form  of  the  policy,  and 
by  receipt  of  rent  up  to  Christmas,  1842,  there  was  a  waiver  by 
him  of  the  breach  of  covenant  up  to  Christmas,  1842,  yet  that,  as 
the  covenant  was  continuing,  the  non-compliance  with  the  lease 

(l)  9  B.  &  C.  876.  (2)  6  Q.  B.  958. 
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1875  in  respect  of  the  insurance  subsequently  to  that  period  entitled 
Walbo5d~  the  plaintiff  to  re-enter  for  the  forfeiture.  Patteson,  J.,  in  de- 
UxwMjsB.    liv^ring  judgment,  relies  upon  Doe  d.  Flower  v.  Peck.  (1) 

[Grove,  J.  The  ratio  decidendi  in  Doe  d.  Muston  v.  Oladwin  (2) 
is,  that  a  breach  of  contract  cannot  be  waived  by  a  parol  licence 
to  break  it. 

Denman,  J.  Waiver  is  a  question  of  mind  and  intention,  not  a 
pure  question  of  law.] 

There  is  a  continuing  duty  here  not  to  continue  to  permit  any 
one  to  occupy  any  part  of  the  demised  premises,  and  a  continuing 
breach  of  that  duty ;  like  the  breach  of  a  condition  in  a  licence  to 
mine,  that  the  licence  was  to  become  void  if  the  grantee  should 
neglect  to  work  the  mines  for  a  certain  time :  Boherts  v.  Davey  (3) : 
and  see  Doe  d.  Chriffith  v.  Pritchard.  (4) 

LoBD  CoLEBiDQE,  C.J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  The  sole  question  before  us  arises  upon  the  con- 
struction of  a  few  words  in  a  lease,  coupled  with  the  finding  of 
the  jury.  The  plaintiff  is  seeking  to  take  advantage  of  a  for^ 
feiture  by  reason  of  the  breach  of  a  covenant  on  the  part  of  the 
defendant  ^'  not  to  assign  or  demise  to  or  permit  any  other  person 
to  occupy  the  demised  premises,  or  any  part  thereof,  without  the 
consent  in  writing  of  the  lessor,"  &c.  It  appeared  that  the  de- 
fendant did  without  consent  demise  a  portion  of  the  premises  to 
one  Trood  for  a  year ;  and  he  thereby  was  unquestionably  guilty 
of  a  breach  of  that  covenant.  The  question  is  whether  the  right 
to  re-enter  for  that  breach  has  been  waived.  The  demise  from  the 
defendant  to  Trood  was  dated  the  Slst  of  Januarys  1873;  and 
whilst  that  lease  was  existing,  viz.  on  the  30th  of  September,  1873, 
the  plaintiff  distrained  for  and  accepted  rent  due  on  the  29th. 
The  jury  found  that  the  lessor  intended  to  waive  and  did  waive 
the  breach  of  the  covenant  not  to  demise,  by  accepting  rent  with 
knowledge  of  the  underletting.  I  am  of  opinion  that  the  accept- 
ance ot  rent  under  the  circumstances  was  a  waiver.  The  covenant 
must  be  read  distributively, — that  the  lessee  will  not  assign,  or 

(1)  1  B.  &  Ad.  428.  (8)  4  B.  &  Ad.  664. 

(2)  6  Q.  B.  953.  (4)  5  B.  d?  Ad.  766. 
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(without  afisigniDg  or  demising)  permit  another  to  occupy  any  1875 
part  of  the  demiBed  premises ;  and  not,  as  Mr.  Cole  contends,  as  Walbohd" 
one  entire  covenant.  To  hold  that  every  day's  occupation  by  hawmns. 
Trood,  although  the  defendant  could  not  himself  occupy  during 
the  remainder  of  the  year,  was  a  continuing  breach,  would  be  a 
most  unreasonable  construction  of  the  covenant.  None  of  the 
cases  dted  by  Mr.  dole  are  directly  in  point.  The  two  cases 
which  come  nearest  to  the  present  are  Doe  d.  Amhler  v.  Wood- 
hridge  (1)  and  Doe  d.  Huston  v.  Oladmn.  (2)  In  the  fonner, 
the  plaintiff  was  allowed  to  recover  because  after  the  waiver  of  the 
breach  by  the  first  letting  there  was  a  continuance  of  the  breach 
by  allowing  the  rooms  to  be  used  contrary  to  the  covenant,  when 
the  lessee  might  have  prevented  it. '  Doe  d.  Mvstoh  v.  Gladwin  (2) 
was  a  very  hard  case ;  and  the  Court  gave  force  to  the  objection 
with  very  great  reluctance.  The  covenant  was  that  the  lessee, 
his  executors,  &c.,  would  insure  and  continue  insured  in  the  joint 
names  of  himself,  his  executors,  &c.,  and  the  lessor,  his  executors^ 
&c.  That  covenant  was  never  performed,  the  lessee  having  insured 
in  his  own  name  only.  Li  January,  1843,  the  original  lessor  (who 
had  received  rent  after  notice  of  the  informal  nature  of  the  policy) 
assigned  his  interest  to  the  plaintiff,  who  brought  ejectment  against 
the  lessee  for  not  insuring  according  to  his  covenant.  In  giving 
judgment,  Patteson,  J.,  says  (3) :  ''  There  is  nothing  but  verbal 
evidence  that  a  landlord  had  said  that  he  would  be  satisfied  though 
the  covenant  should  be  broken,  which  it  indisputably  was  during 
the  whole  time  that  the  premises  remained  uninsured  contrary 
to  the  covenant ;  for  the  waiver  by  acceptance  of  rent  could  not 
operate  beyond  Christmas,  up  to  which  period  that  rent  was  ac- 
cepted; and,  this  being  a  continuing  covenant,  a  subsequent 
breach  entitled  the  lessor  of  the  plaintiff  to  re-enter."  Assuming 
that  case  to  have  been  well  decided,  it  is  by  no  means  this  case. 
There  was  a  possibility  of  the  state  of  things  being  altered  at  any 
moment  by  the  person  proceeded  against :  he  might  have  got  the 
form  of  the  policy  altered :  failing  to  do  so,  he  was  guilty  of  a 
continuing  breach  or  of  a  repetition  of  the  breach  day  by  day  so 

(1)  9  B.  &  0.  376.  (2)  6  Q.  B.  963. 

(3)  6  Q.  B.  at  p.  963. 
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1875  long  as  the  covenant  was  unoomplied  witlu  Here,  however,  there 
Walbond  v^  I^ut  one  single  breach.  The  lessee  conld  not  determine  the 
Hatokb.  ^^^^^^y  of  Trood  until  the  31st  of  January,  1874 :  and  the  lessor, 
with  full  knowledge  of  the  state  of  things,  accepted  rent  QoodnigM 
d.  Walter  v.  Davids  (1)  is  directly  in  point.  There,  a  lessee  who 
was  under  covenant,  as  here,  not  to  underlet  without  consent^ 
made  an  underlease  for  a  year,  and  the  forfeiture  was  held  to  be 
waived  by  a  single  acceptance  of  rent  by  the  lessor  with  knowledge 
of  the  breach.  ''  To  construe  this  acceptance  of  rent  due  since  the 
condition  broken  and  waiver  of  the  forfeiture,"  said  Lord  Mansfield, 
"  is  to  construe  it  according  to  the  intention  of  the  parties.  Upon 
the  breach  of  the  condition,  the  landlord  had  a  right  to  enter.  He 
had  full  notice  of  the  breach,  and  does  not  take  advantage  of  it^ 

» 

but  accepts  rent  subsequently  accrued.  That  shews  he  meant  the 
lease  should  continue."  Those  reasons  are  directly  applicable  here. 
Knowing  of  the  demise  for  a  year  to  Trood,  the  plaintiff  by  his 
acceptance  of  rent^  sanctions  the  continuance  of  that  state  of  things 
for  the  year.  If  that  case  was  rightly  decided,  a  fortiori  the  con- 
clusion I  have  arrived  at  in  this  case  is  right  also.  My  Brother 
Denman  has  called  my  attention  to  a  case  of  Doe  d.  Oatehauae  v. 
Bees  (2),  where  it  was  held  that  a  forfeiture  of  a  lease  accruing  on 
the  lessee's  insolvency  was  waived  by  acceptance  of  rent  from  him 
after  his  discharge  under  the  Insolvent  Debtors  Act ;  and  that  the 
non-payment  of  a  debt  specified  in  his  schedule  to  be  due  to  the 
lessor  was  not  a  continual  (general)  insolvency,  to  constitute  a  new 
forfeiture  after  such  acceptance  of  rent.  That  case  seems  to 
me  to  have  a  material  bearing  upon  this.  I  think  the  direction 
of  my  Brother  Seating  was  right,  and  that  this  rule  must  be 
dischaiged. 

Gbove,  J.  I  am  of  the  same  opinion.  The  lessee  was  clearly 
guilty  of  a  breach  of  covenant  by  under-letting  a  portion  of  the 
premises  for  a  year;  but  that  breach  was  waived  by  the  sub- 
sequent acceptance  of  rent  with  knowledge  of  that  letting.  Know- 
ing that  the  dairy  premises  were  let  to  Trood  for  a  year,  the  lessor 
afiQrms  that  state  of  things,  and  therefore  the  case  is  distinguish- 

(1)  2  Cowp.  803.  (2)  4  Bing.  N.  0.  384. 
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« 
able  from  Doe  d.  Amiler  r.  Woodhridge  (1),  where,  the  lessee,       1875 

haying  power  to  disoontiuue  the  unauthorized  occupation  of  the  ~walbokd  ~ 
rooms,  allowed  such  unauthorized  use  of  them  to  continue,  and    „    ^* 

Hawkins. 

thereby  committed  a  fresh  breach  of  his  covenant.  Neither  is 
the  case  within  Doe  d.  MusUm  r.  Qladwin  (2),  where  a  parol 
waiver  of  a  breach  of  a  covenant  to  insure  in  the  joint  names 
of  lessor  and  lessee,  by  acceptance  of  rent  by  the  lessor,  with 
notice  that  the  policy  had  been  effected  in  the  name  of  the  lessee 
only,  was  held  not  to  estop  an  assignee  of  the  lessor  from  com- 
plaining of  the  unauthorized  form  of  the  insurance. 

Denman,  J.  I  also  am  of  opinion  that  the  rule  should  be  dis- 
charged. I  think  the  case  is  governed  by  Qoodrigkt  d.  Walter  v. 
Davids.  (3)  The  difficulty  which  exists  here  did  not  arise  there. 
The  tenant  could  not  put  an  end  to  Trood's  occupation  until  the 
expiration  of  the  year.  For  the  reasons  given  by  my  Lord,  I  . 
think  Doe  d«  AnMer  v.  Woodhridge  (1)  has  no  application.  The 
breach  there  complained  of  was  a  renewed  act  every  week  during 
which  the  sub-letting  took  place.  In  Doe  d.  Muston  v.  Qladwin  (2) 
there  had  been  a  succession  of  landlords  from  time  to  time. 
Oliver,  who  became  assignee  of  the  reversion  in  1837,  had  for 
several  years  sanctioned  the  form  of  policy  of  which  the  lessor  of 
the  plaintiff  complained,  by  the  acceptance  of  rent  down  to 
Christmas,  1843.  It  was  contended  on  the  part  of  the  defendant 
that  the  forfeiture  thus  waived  by  Oliver  could  not  be  enforced  by 
the  lessor  of  the  plaintiff  (who  had  acquired  his  interest  by  assign- 
ment), at  all  events  until  after  express  notice  to  insure  according 
to  the  covenant  Watson  and  Peacock,  in  shewing  cause,  urged 
two  arguments, — ^first,  that  the  covenant  to  insure  and  keep  in- 
sured was  a  continuing  covenant,  and  therefore  a  waiver  of 
forfeiture  by  Oliver  in  1839  did  not  extend  to  subsequent  for- 
feitures,— secondly,  that  the  supposed  assent,  if  it  went  further 
than  the  waiver  of  a  past  breach,  must  be  relied  upon  as  a  parol 
dispensation  with  a  contract  under  seal,  which*  is  contrary  to  the 
established  rule  of  law.    The  judgment  of  the  Court  seems  to  me 

(1)  9  R  i&  C.  876.  (2)  6  Q.  B.  963. 

(3)  2  Ck>wp.  808. 
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* 

1875  to  amount  to  this^ — that,  though  Oliver  might  be  bound  by  the 
Walbond~  principle  laid  down  in  Piekard  v.  Sears  (I)  and  that  class  of  cases, 
V.  the  lessor  of  the  plaintiff  was  not  estopped  from  insisting  upon 
the  performance  of  the  covenant.  That  appears  to  me  to  be 
clear  from  the  argument  on  the  other  side,  in  the  course  of  which 
,  Fatteson,  J^  observes,  **  You  do  not  put  the  landlord's  conduct  as 
a  dispensation ;  and  yet  you  assert  what  clearly  amounts  to  one, — 
an  engagement  by  the  landlord  that  as  long  as  the  premiums  are 
paid  he  will  not  enforce  the  covenant."  In  giving  judgment,  the 
learned  judge,  after  referring  to  the  conduct  of  Oliver,  says  (2) : 
*'  Under  these  circumstances,  this  ejectment  must  be  considered  as 
nnuBually  harsh ;  and  it  is  impossible  for  any  Court  to  lend  itself 
willingly  to  enforce  the  proceeding.  The  expression  that  the  law 
abhors  a  forfeiture  was  never  more  appropriate.  But  we  must  not 
forget  that  the  legal  rights  of  parties  are  all  that  we  have  power 
to  deal  with."  Further,  he  says  (3) :  *^  Since  this  lease,  then, 
contains  a  proviso  for  re-entry  in  case  of  a  breach  of  this  covenant 
as  well  as  that  of  others  which  may  be  thought  more  important, 
we  have  only  to  inquire  whether  it  has  been  broken  so  that  the 
landlord  might  maintain  an  action  of  covenant  for  the  breach. 
That  it  has  been  broken  is  unquestionable ;  but  the  present  land- 
lord is  said  to  be  bound  by  the  act  of  the  former,  who  gave  the 
defendant  to  understand  that  he  should  not  require  the  per- 
formance of  the  covenant,  but  was  satisfied  with  the  substitution 
of  a  different  mode  of  insuring.  The  case  was  likened  to  Piekard 
y.  Sears  (1)  and  to  some  others,  where  it  was  held  that  a  party 
may  by  his  conduct  so  mislead  another  and  so  affect  his  interests 
as  to  deprive  himself  of  the  right  to  complain  of  what  was  after- 
wards done  under  an  impression  which  he  himself  had  produced ; 
and  a  recent  case  of  Doe  d.  PiUman  v.  Sutton  (4)  was  particularly 
brought  forward.  It  seems,  however,  sufiScient  to  observe  that  no 
case  has  gone  to  the  length  of  intimating  that  a  breach  of  cove- 
nant can  be  justified  by  a  parol  licence  to  break  it."  That  means 
that  no  case  has  gone  the  length  of  holding  that  the  parol  licence 
would  be  good  as  against  a  subsequent  landlord.    Then,  after 

(1)  6  A.  &  E.  469.  (3)  6  Q.  B.  at  p.  962. 

(2)  6  Q.  B.  at  p.  961.  (4)  9  C,  &  P._706. 


V. 
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distinguishing  Doe  d.  PUtman  y.  Sutton  (1)  and  Doe  d.  Knight  r.  1875 
Bowe  (2),  the  learned  judge  continues, — **  But,  in  this  case,  there  walbokd 
is  nothin<^  but  verbal  evidence  that  a  landlord  has  said  that  he 
would  be  satisfied  though  the  covenant  should  be  broken,  which  it 
indisputably  was  during  the  whole  time  that  the  premises  re- 
mained uninsured  according  to  the  covenant ;  for,  the  waiver  by 
acceptance  of  rent  could  not  operate  beyond  Christmas,  up  to 
which  period  that  rent  was  accepted;  and,  this  being  a  con- 
tinuing covenant,  a  subsequent  breach  entitled  the  lessor  of  the 
plaintiff  to  re-enter :  Doe  d.  Flower  v.  Peck.  (3)"  I  cannot  help 
thinking  that  all  that  was  intended  to  be  decided  in  that  case  was, 
that,  though  the  original  landlord  was  estopped,  the  present  land- 
lord was  not.  I  think  it  important  that  the  decision  should  not 
be  supposed  to  go  further  than  it  really  does.  At  all  events,  it  is 
not  in  point  here. 

KeatinOi  J.9  concurred. 

Rule  discharged. 

Attorney  for  plaintiff:  H.  Samber^  for  F.  Burrow,  CoUumfton, 
Devon. 

Attorneys  for  defendant :  Church,  Sons,  &  Clarke,  fcr  T.  B. 
Densham,  Bampton,  Devon. 

(1)  9  0.  &  P.  706.  (2)  R.  &  M.  343. 

(3)  1  B.  &  Ad.  428.  ^ 
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1875  [IN  THE  fiXOHEQUBB  CHAMBER.] 

Feb.  12. 

COLE  AND  Anothke  v.  THE  NORTH  WESTERN  BANK. 


Faetor$  Acts — Agent  ^  intrusted  with  the  Posseuicn  tf  Qoods^'  within  5  <i&  6 
Vict,  c.  Z^—AgerU  a  Broker  and  also  a  Warehouse-keeper,  and  Goods 
delivered  to  him  in  the  latter  Capacity, 

A  warobouse-keeper  who  has  goods  deposited  with  him  as  such  is  not  **  an 
agent  intrusted  with  the  possession*'  of  them,  within  the  Factors  Act,  5  &  6 
Vict.  0.  39,  although  he  be  also  a  broker,  and  is  usually  employed  to  sell 
the  goods,  but  always  upon  specific  instructions  for  that  purpose  received  iirom 
the  principaL 

One  Slee  carried  on  the  business  of  a  sheep's  wool  broker  in  Liverpool,  and  also 
that  of  a  warehouse-keeper.  In  his  capacity  of  warehouse-keeper  be  was  in  the 
habit  of  receiving  from  the  plaintiffs,  merchants  in  London,  bills  of  lading  for 
sheep's  wool  and  goats'  wool  to  arrive  in  Liverpool,  which  when  landed  was 
deposited  in  his  warehouses,  under  directions  to  send  the  plaintiffs  a  report  and 
valuation,  but  he  was  not  authorized  to  sell  without  specific  instructions.  The 
sheep's  wool  so  deposited  with  him  was  usually  sold  by  Slee,  and  the  proceeds 
received  by  him  for  the  plaintiffs.  The  goats'  wool  Slee  never  sold,  he  not  being 
a  goats'  wool  broker. 

Having  wools  of  the  plaintiffs  of  both  descriptions  in  his  warehouse,  but  not 
having  received  any  instructions  as  to  the  sale  of  either,  Slee  professed  to  pledge  the 
whole  with  the  defendants,  bankers  in  Liverpool,  by  a  letter  in  which  he  undertook 
\p  hold  them  as  trustee  ibr  the  defendants,  to  secure  the  sum  advanced : — 

Eeldy  by  the  Exchequer  Cbamber,~afl5rming  the  judgment  of  the  Court  of 
Common  Pleas, — that  Slee  was  not,  as  to  any  of  the  wools  so  agreed  to  be 
pledged,  "  an  agent  intrusted  with  the  possession,"  within  the  Factors  Act,  5^6 
Vict.  c.  39. 

Per  Blackburn,  J. : — ^The  intention  of  the  Factors  Act,  5  &  6  Vict.  c.  39,  was, 
that,  where  a  third  person  has  intrusted  goods  or  the  documents  of  title  to  goods 
to  an  agent  who  in  the  course  of  such  agency  sells  or  pledges  them,  he  should  be 
deemed  by  that  act  to  have  misled  any  one  who  bonft  fide  deals  with  the  agent, 
and  makes  a  purchase  from  or  an  advance  to  him  without  notice  that  he  was  not 
authorized  to  sell  the  goods  or  to  procure  the  advance. 

Per  Bramwell,  B. : — The  statute  was  meant  to  apply  to  those  cases  where  one 
person  has  given  an  apparent  authority  to  another,  and  a  third  person  has  dealt 
with  that  other  in  the  belief  that  the  authority  really  existed. 

Error  upon  a  judgment  of  the  Court  of  Common  Pleas  for  the 
plaintiffs  on  a  special  case :  Law  Bep.  9  C.  P.  470, 

Feb.  4.  Benjamin,  QXj.  (iZ.  G.  Williams,  Q.G,  and  Oord,  with 
him),  for  the  defendants,  contended  that  an  agent  intrusted  with 
the  possession  of  goods,  and  having  an  ostensible  authority  to  deal 


VOL.  X.]  HILABY  TBBM,  XXXVm  VIOT.  856 

with  them  as  owner,  might,  even  at  common  law,  and  indepen-  1375 
denily  of  the  Factors  Acts,  confer  a  good  title  upon  a  vendee  or  q^^ 
pledgee, — Pickering  v.  Busk  (1) ;  that  the  fair  inference  from  the  nqbth 
facts  stated  in  the  special  case  was,  that  Slee  was  intrusted  with  Westebk 
the  wools  in  question  as  a  wool-broker,  and  not  as  a  mere  ware- 
house«keeper  (the  making  of  a  valuation  and  report  being  no  part 
of  the  duty  of  a  warehouse-keeper),  and,  though  his  principals  re- 
served to  themselves  the  right  to  dispose  of  them  themselves^  still 
it  was  his  usual  course  of  business  to  sell  the  sheep's  wool  at  all 
events  and  to  receive  the  proceeds,  and  therefore  he  appeared  to  the 
world  as  the  consignee  and  owner  of  the  wools,  notwithstanding 
any  secret  orders  to  await  instructions  as  to  the  disposal  of  them ; 
and  that,  at  all  events,  he  was  an  agent "  intrusted  with  the  posses- 
sion "  of  the  wools,  within  the  Factors  Act,  5  &  6  Vict,  c*  89 ;  for, 
that,  if  one  who  ordinarily  sells  as  agent  is  intrusted  with  the  pos- 
session of  goods  for  any  purpose,  he  would  have  authority  to  pledge 
them,  and  his  principals  would  be  bound  by  his  act.  And,  after  an 
elaborate  review  of  the  general  policy  of  the  earlier  Factors  Acts, 
4  G^o.  4,  c.  83,  and  6  Qeo.  4,  c.  94,  and  of  the  progressive  changes 
from  time  to  time  efiPected  in  the  law  with  regard  to  the  relations 
between  principal  and  factor,  and  a  criticism  of  the  various 
decisions  which  led  to  tbose  changes,  he  submitted  that  the  only 
inference  that  could  reasonably  be  drawn  from  the  statements  in 
the  case  was,  that  Slee's  position  was  such  at  the  time  of  the 
pledge  made  by  the  letter  of  the  5th  of  April,  1872,  as  to  make 
such  pledge  valid  as  against  his  principals,  the  plaintifib.  He 
referred  to  PhiUips  v.  Huth  (2) ;  HcOfield  v.  PhUlipa  (3) ;  Monk  v. 
WhiUenbury.(4) ;  Fuentes  v.  Montis  (5) ;  Baines  v.  Swainsm  (6) ; 
Lamb  v.  AUeriborouffh  (7)  ;  NavuhJiatD  v.  Broumrigg  (8) ;  relying 
especially  upon  the  judgment  of  Lord  Westbury  in  the  case  of 
Vickefn  v.  Hertz.  (9)  As  to  the  second  point  argued  in  the  Court 
below,  viz.  that^  at  the  time  of  the  pledge,  Slee  had  not  posses- 

(1)  16  East,  5i8.  (6)  4  B.  &  S.  270 ;  32  L.  J.  (Q.B.) 

(2)  6  M.  &  W.  672.  281. 

(3)  9  M.  &  W.  '647 ;  12  CI.  &  P.  (7)  1  B.  &  S.  831  j  31  L.  J.  (Q.B.) 
343.  41. 

(4)  2  B.  &  Ad.  484,  (8)  2  De  G.'M.  ^  G.  441 ;  21  L.  J. 

(5)  Law  Rep.  3  C.  P.  268 ;  Law  (Cb.)  908. 

Kep.  4  C.  P.  93.  (9)  Law  Rep.  2  H;  L.,  Sc.  113. 
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1875       Bion  of  all  the  wools,  LangUm  v.  Waring  (1)  and  PcrtoJes  y. 
GoLx       Tettey  (2)  were  cited* 

Noira  ^®*^-  ^-  Sersehell,  Q,C.  (W.  O.  Harrtion  with  him),  contra, 
Westebv  contended  that  an  agent  had  no  authority  at  common  law  to  bind 
the  property  of  his  principal  by  a  pledge ;  that  the  present  case 
was  neither  within  the  mischief  nor  the  words  of  the  Factors  Acts ; 
that  the  defendants  were  not  induced  to  advance  the  money  npon 
the  faith  of  Slee's  possession  or  ostensible  ownership  of  the  goods, 
but  acted  upon  his  representation  that  he  had  them  in  his  hands ; 
that  the  fact  of  the  wools  having  been  deposited  with  Slee  as  a 
warehouseman  did  not  give  him  authority  under  5  &  6  Yict. 
c.  39  to  bind  his  principals  by  a  pledge  of  them ;  that,  to  give  him 
such  authority,  it  must  appear  that  he  was  intrusted  with  the  pos- 
session of  the  goods  as  agent  for  sale,  or  at  least  that  it  was  the 
course  of  his  business  as  such  agent  to  sell ;  that  the  slightest 
inquiry  on  the  part  of  the  defendants  would  have  disclosed  the 
limited  authority  under  which  Slee  held  the  wools;  that  the 
transaction  of  the  5th  of  April,  1872,  did  not  amount  to  a  pledge, 
but  at  the  most  to  a  mere  contract  or  agreement  to  pledge,  which 
might  have  been  defeated  by  the  principals  getting  back  their 
goods  before  the  transaction  was  completed ;  that  the  defendants 
could  gain  no  title  as  against  the  plaintiffs  by  their  wrongful  act 
in  forcibly  possessing  themselves  of  the  wools  in  the  manner  dis- 
closed by  the  case ;  that,  as  to  the  goats'  wool,  Slee  was  clearly 
never  intrusted  with  them  as  broker  at  all ;  and  that^  as  to  the 
114  bales  of  sheep's  wool  ex  Oreeian^  they  could  not  be  the  sub* 
ject  of  a  pledge  by  Slee,  inasmuch  as  they  were  not  in  his  hands 
at  the  time,  and  he  did  not  profess  to  pledge  the  bills  of  lading, 
which  were.  He  cited  and  commented  upon  the  provisions  of  the 
Factors  Acts,  and  also  the  following  authorities, — Wilkinson  v. 
King  (3);  Piokering  v.  Busk  (4);  Monk  v.  WhOienburg  (5); 
Baines  v.  Swainsan  (6) ;  Fuenies  y.  Montis  (7) ;  and  contended 
that  the  dictum  of  Lord  Westbury  in  Vickers  v.  Hertz  (8)  was 

(1)  18  C.  B.  (N.S.)  315.  (6)  4  B.  &  S.  270;  32  L.  J.  (Q.B.) 

(2)  Law  Rep.  5  Eq.  140.  281. 

(3)  2  Camp.  335.  (7)  Uw  Rep.  2  C.  P.  268 ;  4  C.  P. 

(4)  15  East,  38.  93. 

(5)  2  B.  &  AH.  4P4.  (8)  Law  Rep.  2  H.  L.,  Sc.  113. 
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founded  npon  a  mistaken  notion  of  the  effect  of  the  judgment  of        I875 

Willes,  J.,  in  the  last-mentioned  case.  ^^^ 

Benjamin,  Q.C.,  in  reply,  referred  to  Riggons  v.  Bwton.  (1)  ^^* 

Oar.  adv.  vulL  bank. 

Feb.  12.  Blackburn,  J.  This  is  a  special  case  on  which  the 
Ciourt  of  Common  Pleas  gave  judgment  for  the  plaintiffs  for  the 
sum  of  66612.  Is.  Id.  The  defendants  brought  error  on  that  judg- 
ment, and  the  case  was  argued  in  the  Exchequer  Chamber  on  the  4th 
and  5th  of  February  last,  by  Mr.  Benjamin  for  the  defendants  (the 
plaiiitiffs  in  error)  and  Mr.  Herschell  for  the  plaintiffs  (the  defend- 
ants in  error),  before  my  Brothers  Bramwell,  Mellor,  Lush,  Cleasby, 
Pollock,  and  Amphlett,  and  myself,  when  we  took  time  to  consider. 

The  case  was  stated  without  pleadings.  It  did  not  as  originally 
drawn  give  express  power  to  the  Court  to  draw  inferences  of  fact : 
but,  on  that  being  pointed  out  during  the  argument,  it  was  agreed 
that  it  was  so  intended,  and  that,  if  necessary,  an  amendment 
should  be  made,  to  give  that  power. 

The  plaintiffs,  merchants  in  London,  were  the  owners  of  two 
parcels  of  sheep's  wool,  and  two  parcels  of  mohair  or  goats*  wool. 
All  four  parcels  were  received  for  the  plaintiffs  by  one  Slee,  a 
^warehouseman  and  sheep's  wool  broker  at  Liverpool,  and  were 
by  him  deposited  in  his  warehouse  at  Liverpool.  From  thence 
they  were  taken  on  the  13th  of  April,  1872,  by  the  defendants, 
who  claimed  right  so  to  do  under  a  contract  made  by  Slee  on  the 
5th  of  April,  1872,  by  which  he  pledged,  or  agreed  to  pledge,  the 
whole  four  parcels  to  the  defendants  for  7000Z.  then  advanced  to 
him  by  the  defendants  on  that  security. 

At  the  time  when  this  contract  was  made,  the  two  parcels  of 
goats*  wool  and  one  of  the  parcels  of  sheep's  wool  were  in  Slee's 
warehouse.  The  other  parcel  of  sheep's  wool  was  still  on  board 
the  vessel  (the  Grecian)  by  which  it  had  come :  but  Slee  held  the 
bill  of  lading,  which  had  been  sent  to  him  by  the  plaintiffs  to 
enable  him  to  land  and  deposit  the  wool  in  his  warehouse ;  and 
(after  the  making  of  the  contract  of  the  5th  of  April)  on  the  9th 
of  April  this  sheep's  wool  also  was  actually  deposited  in  the 
warehouse. 

(1)  2C  L.  J.  (Ex.)  342. 
ToL.  X.  2  G  2 
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1875  Slee  absconded  with  the  7000Z.  thus  obtained,  and  then  the  de- 

Cole       fendants,  haying  notice  that  Slee  had  committed  this  act  of  bank- 

N^iTH      raptcy,  but  not  having  any  further  notice  that  he  had  not  been 

yf^f^KH     go  intrusted  with  the  possession  of  the  goods  as  to  be  able  to 

pledge  them,  took  forcible  possession  of  the  whole  goods  against 

the  will  of  Slee's  clerks. 

The  great  question  was  whether  Slee  was,  under  the  circum- 
stances, so  intrusted  with  the  possession  of  the  goods  as  to  have 
been  able  on  the  5th  of  April  (supposing  he  had  then  delivered 
actual  possession  to  the  defendants)  to  make  a  pledge  to  the  de- 
fendants good  against  the  plaintiffs.  As  to  this,  there  is  a  distinc- 
tion between  the  sheep's  wool  and  the  goats'  wool ;  for,  Slee  never 
sold  goats'  wool  at  all,  and  was  clearly  intrusted  with  the  goats' 
wool  as  warehouseman,  and  as  warehouseman  only.  But  he  did 
sell  sheep's  wool  as  a  broker. 

A  broker,  who,  without  being  intrusted  with  the  goods,  makes  a 
contract  between  two  principals,  has  no  opportunity  to  pledge  the 
goods  at  alL  But  we  know  (though  it  is  not  stated  in  the  case) 
that  brokers  often  are  capitalists  who  make  advances  on  the  goods 
and  have  them  transferred  into  their  names  as  a  security  for  such 
advances.  And  sometimes,  especially  where  the  principal  is  resi- 
dent at  a  distance,  the  goods  are  transferred  into  the  broker's 
name  for  the  purpose  of  facilitating  a  sale  by  him,  although  there 
has  been  no  advance  made  by  him  upon  them.  The  agent  thus 
intrusted  is  something  more  than  a  mere  broker. 

A  pledge  by  a  person  thus  intrusted  with  the  possession  of 
goods  as  broker  would  no  doubt  be  good.  And  if ,  as  is  sometimes 
the  case,  the  broker  had  warehouses  of  his  own  in  which  the  goods 
so  intrusted  to  him  were  stored,  they  would  be  equally  in  his  pos- 
session as  broker  as  if  they  had  been  stored  in  the  warehouse  of 
another  in  his  name.  But  we  are  all  agreed  that  we  must  under- 
stand from  the  statement  in  the  case  that  Slee  had  not  warehouses 
as  merely  ancillary  to  his  business  as  broker,  but  that  he  carried 
on  two  distinct  and  independent  businesses,  the  one  being  that  of 
a  warehouseman,  the  other  that  of  a  sheep's  wool  broker :  and  this 
raises  the  first  question  of  fact,  viz.  whether  the  goods  in  ques- 
tion were  intrusted  to  him  merely  as  warehouseman,  or  also  as 
broker. 
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It  is  stated  in  the  case  thlit  the  bills  of  lading  of  the  plaintifib'       1875 
•wool  (whether  goats'  wool  or  sheep's  wool)  were  in  the  ordinary       cotjb 
•conrse  of  business  sent  down  to  Slee  for  the  purpose  of  his  receiv*      nobih 
ing  the  wool  from  the  ship  and  warehousing  it.    Slee,  after  the     "VV^stsbv 
wool  had  been  so  received  and  warehoused,  sent  up  a  report  and 
valuation  thereon,  and  then  awaited  the  plaintiffs'  further  instruc- 
tions as  to  disposal  Two  sample  letters  are  set  out  in  the  Appen- 
•dix,  one  relating  to  goats'  wool,  the  other  to  sheep's  wool ;  and 
they  bear  out  the  statement  in  the  case  that  both  kinds  of  wool 
were  treated  in  exactly  the  same  way. 

But  there  is  the  further  statement  that,  ^as  to  the  sheep's 
*wool,  Slee  had  no  general  authority  from  the  plaintiffs  to  sell, 
•but  always  awaited  instructions,  and  acted  only  under  specific 
authority  given  to  him  from  tijne  to  time  in  each  case;  and, 
when  such  last-mentioned  sales  were  effected,  Slee  received  the 
proceeds." 

We  draw  the  inference  of  iact  that,  as  between  the  plaintiffs  and 
Slee,  Slee  was  intrusted  mth  the  sheep's  wool  and  goats'  wool  alike, 
solely  for  the  purpose  of  warehousing  them.  But,  as  it  appears 
that  he  was  sometimes  authorized  by  the  plaintiffii  to  sell  and 
receive  payment  for  sheep's  wool  deposited  in  his  warehouse, 
the  question  arises  whether  he  could  make  to  the  defendants  a 
good  pledge  of  any  wool  (either  goats'  wool  and  sheep's  wool,  or  of 
sheep's  wool  only,  or  of  neither,)  deposited  by  the  plaintiffs  in  his 
warehouse,  though  not  intended  to  be  sold. 

The  Court  of  Common  Pleas  decided  that  the  pledge  (even  sup- 
posing it  to  have  been  executed  by  delivery  on  the  5th  of  April) 
would  not  have  been  good  either  as  to  the  sheep's  wool  or  the 
goats'  wool :  and  we  are  of  opinion  that  they  were  right,  and  that 
their  judgment  should  be  affirmed. 

This  renders  it  unnecessary  for  us  to  express  any  opinion  on 
two  subsidiary  points  raised  by  Mr,  Herschell, — ^first,  that  the 
taking  forcible  and  (as  he  argued)  wrongful  possession  on  the 
I3th  of  April  could  not  better  the  defendants'  position,  who  there- 
fore remained  in  the  position  (provided  for  in  the  4th  section  of 
5  &  6  Yict  c  39)  of  a  person  who  has  made  a  contract  for  a 
pledge  with  an  agent,  but  has  not  actually  received  the  goods  con- 
tracted to  be  pledged, — and,  secondly,  as  to  the  parcel  per  Qredan^ 

2  E  2  2 
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1875        that  Slee  on  the  Sth  of  April,  when  the  contract  was  made,  was 

Cole       iiot  in  possession  of  these  wools,  though  he  had  the  bill  of  lading 

NoBTH     ^^d®^*  which  he  subsequently  obtained  them.  We  merely  mention 

^sTEEK    these  two  points,  to  shew  that  we  have  not  overlooked  them ;  bu^ 

express  no  opinion  on  either. 

The  decision  of  this  case  depends,  in  our  opinion,  entirely  on  the 
true  construction  of  the  last  of  the  Factors  Acts,  5  &  6  Vict.  c.  39,. 
which  was  passed  to  amend  and  extend  the  earlier  Factors  Acts, 
4  Geo.  4,  c.  83,  and  6  Geo.  4,  c.  94.  We  think,  however,  that^, 
in  order  to  understand  5  &  6  Yict.  c.  39,  it  is  necessary  to  con- 
sider whi^t  was  the  common  law  before  any  legislation  on  the 
subject,  what  were  the  provisions  of  the  two  earlier  Acts,  and  what 
had  been  the  judicial  decisions  upon  them. 

The  amount  at  stake  in  the  present  action  is  large,  and  renders- 
our  decision  of  importance  to  the  parties.  But  the  general  impor- 
tance of  the  question  as  regards  the  commerce  of  this  country  ij^ 
even  greater.  It  was  for  this  reason,  and  not  from  any  doubt  as  to 
what  the  dedsion  should  be,  that  the  Court  took  time  to  considei 
their  judgment.  And  for  the  same  reason  we  now  proceed  to  give 
our  reasons  at  some  length. 

The  4th  edit  of  Abbott  on  Shipping  was  published  before  the 
passing  of  either  of  the  Factors  Acts.  The  Sth  edit.,  the  last 
published  in  the  lifetime  of  the  author,  was  published  before 
the  passing  of  5  &  6  Yict.  c.  39 :  but  it  contains  a  valuable  ab^ 
stract  of  the  two  earlier  Factors  Acts,  indicating  what  Lord 
Tenterden  thought  was  their  effect.  The  passage  containing  his 
opinion  has  been  suppressed  in  the  sixth  and  subsequent  editions 
of  Abbott  on  Shipping.  The  Sth  edition,  in  which  alone  it  is  to  - 
be  found,  is  now  out  of  print :  it  is  worth  wh  ile,  therefore^  to 
quote  the  whole  passage  at  length :  it  will  be  found  in  part  3,. 
ch.  9,  s.  16,  p.  381  :— 

**  Lastly,  we  are  to  consider  by  what  acts  the  right  of  the  con- 
signor may  be  taken  away  before  the  end  of  the  transit.  Since 
the  publication  of  the  former  editions  of  this  book,  this  subject 
has  received  the  attention  of  the  legislature,  and  Acts  of  Parlia- 
ment have  passed  (1)  by  which  the  matter  will  in  many  cases  be 
governed  in  future.    The  legislative  enactments  are  in  part  cou-< 

(1)  4  Geo.  4,  c  83,  and  6  Geo.  4,  c.  94. 
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firmatory  of  the  common  law,  and  in  part  important  alterations  of  1875 
it.  The  following  abstract  of  them  will,  it  is  hoped,  be  found  ^^ 
correct  and  useful.  _«• 

MOBTH 

''  The  person  in  whose  name  goods  are  shipped  is  to  be  deemed  Wjbtkrk 
the  true  owner  thereof,  so  fax  as  to  entitle  the  consignee  to  a  lien 
thereon  in  respect  of  any  money  or  negotiable  security  advanced 
by  him  to  such  person,  or  received  by  such  person  to  his  use,  if  he 
has  not  notice  by  the  bill  of  lading  or  otherwise,  at  or  before  the 
advance  or  receipt,  that  such  person  is  not  the  actual  and  bona 
fide  owner  of  the  goods ;  and  such  person  shall  be  taken  for  the 
purposes  of  the  Act  to  have  been  intrusted  with  the  goods  for  the 
purpose  of  consignment  or  of  sale,  unless  the  contrary  be  made  to 
appear.  (1)  So,  also,  a  person  intrusted  with  and  in  possession  of 
a  bill  of  lading,  or  of  any  of  the  warrants,  certificates,  or  orders 
mentioned  in  the  Act,  is  to  be  deemed  the  true  owner  of  the  goods 
described  thereiu,  so  far  as  to  give  validity  to  any  contract  or 
agreement  made  by  him  for  the  sale  or  disposition  of  the  goods  or 
the  deposit  or  pledge  thereof,  if  the  buyer,  disponer,  or  pawnee 
has  not  notice,  by  the  document  or  otherwise,  that  such  person  is 
not  the  actual  and  bona  fide  owner  of  the  goods.  (2)  But,  if  such 
person  deposit  or  pledge  the  goods  as  security  for  a  pre-existing 
debt  or  demand,  he  who  so  takes  the  deposit  or  pledge  without 
notice  shall  acquire  such  right,  title,  or  interest^  and  no  further  or 
other,  than  was  possessed  by  the  person  making  the  deposit  or 
pledge.  (8)  And,  further,  any  person  may  contract  for  the  pur- 
chase of  goods  with  any  agent  intrusted  with  the  goods,  or  to  whom 
they  may  be  consigned,' and  receive  and  pay  for  the  same  to  the 
agent,  notwithstanding  he  shall  have  notice  that  the  party  with 
whom  he  contracts  is  an  agent,  if  such  contract  and  payment  be 
made  in  the  ordinary  and  usual  course  of  business,  and  he  has  not 
at  the  time  of  the  contract  or  payment  notice  that  the  agent 
is  not  authorized  to  sell  or  to  receive  the  price.  (4)  Also,  any 
person  may  accept  any  goods,  or  aiaj  such  document  as  aforesaid, 
on  deposit  or  pledge  from  any  factor  or  agent,  notwithstanding  he 
shall  have  notice  that  the  party  is  a  factor  or  agent ;  but,  in  such 
case,  he  shall  acquire  such  right,  title,  or  interest,  and  no  further 

(1)  6  Geo.  4,  c.  94,  a.  1.  (3)  6  Geo.  4,  c.  €4,  s.  3. 

(2)  C  Geo.  4,  c.  94,  8.  2.  (4)  6  Geo.  4,  c.  94,  8.  4. 
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1875       or  other  than  was  possessed  by  the  factor  or  agent  at  the  time  of 
Ck)LE       the  deposit  or  pledge.  (1) 

North  **  ^^  ^'  however,  provided  that  the  Act  shall  not  prevent  the 

Wmtbbh  true  owner  of  the  goods  from  recovering  them  from  his  factor  or 
agent  before  a  sale,  deposit,  or  pledge,  or  from  the  assignees  of 
such  factor  or  agent,  in  the  event  of  his  bankniptcy ;  nor  from  the 
buyer  the  price  of  the  goods,  subject  to  any  right  of  set-off  on  the 
part  of  the  buyer  against  the  factor  or  agent ;  nor  from  recovering 
the  goods  deposited  or  pledged,  upon  repayment  of  the  money  or 
restoration  of  the  negotiable  instrument  advanced  on  the  security 
thereof  to  the  factor  or  agent :  and  upon  payment  of  such  further 
money  or  restoration  of  such  other  negotiable  instrument  (if  any} 
as  may  have  been  advanced  by  the  fietctor  or  agent  to  the  owner,, 
or  on  payment  of  money  equal  to  the  amount  of  such  instrument; 
nor  from  recovering  from  any  person  any  balance  remaining  in  hie 
hands  as  the  produce  of  a  sale  of  the  goods  after  deducting  the 
money  or  negotiable  instrument  advanced  on  the  security  thereof* 
And,  in  the  case  of  the  bankruptcy  of  the  factor  or  agent^  the 
owner  of  the  goods  so  pledged  and  redeemed  shall  be  held  to  have 
discharged  pro  tanto  his  debt  to  the  estate  of  the  l^^krupt  (2) 

'^  I  am  not  aware  that  any  case  has  hitherto  been  decided  upon 
the  construction  of  these  enactments.  They  appear,  as  I  have 
before  observed,  to  be  partly  a  confirmation  and  partly  an  altera* 
tion  of  the  law :  and,  as  a  knowledge  of  the  former  state  of  the 
law  is  often  very  useful,  even  after  an  alteration  has  been  made, 
it  has  been  thought  advisable  to  retain  the  contents  of  the  last 
edition  on  this  subject,  with  a  reference  to  some  subsequent  de- 
cisions." 

We  agree  with  Lord  Tenterden  in  thinking  that  these  acts  were 
partly  a  confirmation  and  partly  an  alteration  of  the  law,  and  fJiat,. 
to  understand  them,  it  is  necessary  to  see  what  the  law  wus  before 
they  were  passed, 
/^  At  common  law,  a  person  in  possession  of  goods  could  not 
'  confer  on  another,  either  by  sale  or  by  pledge,  any  better  title  to> 
the  goods  than  he  himself  had.  To  this  general  rule  there  was  au 
exception  of  sales  in  market  overt,  and  an  apparent  exception 
where  the  person  in  possession  had  a  title  defeasible  on  account  of 

(1)  6  Geo.  4,  c.  94,  s.  5.  (2)  6  Geo.  4,  c.  94,  s.  6. 
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fraud.    But  the  general  rule  was  that,  to  make  either  a  sale  or  a       1875 
pledge  valid  against  the  owner  of  the  goods  sold  or  pledged,  it       qom 
must  be  shewn  that  the  seller  or  pledger  had  authority  from  the      xobth 
owner  to  sell  or  pledge,  as  the  case  might  be.    If  the  owner  of  the    ^^BrnoM 
goods  had  so  acted  as  to  clothe  the  seller  or  pledger  with  apparent 
authority  to  sell  or  pledge,  he  was  at  common  law  precluded,  as 
against  those  who  were  induced  bon&  fide  to  act  on  the  faith  of 
that  apparent  authority,  from  denying  that  he  had  given  such  an 
authority,  and  the  result  as  to  them  was  the  same  as  if  he  had 
really  given  it.    But  there  was  no  such  preclusion  as  against  those 
who  had  notice  that  the  real  authority  was  limited. 

And  the  possession  of  bills  of  lading  or  other  documents  of  title 
to  goods  did  not  at  common  law  confer  on  the  holder  of  them  any 
greater  power  than  the  possession  of  the  goods  themselves.  The 
transfer  of  a  bill  of  lading  for  goods  in  transitu  had  the  same 
effect  in  defeating  the  unpaid  vendor's  right  to  stop  in  transitu 
that  an  actual  delivery  of  the  goods  themselves  under  the  same 
circumstances  would  have  had.  But  the  transfer  of  the  document 
of  title  by  means  of  which  actual  possession  of  the  goods  could  be 
obtained,  had  no  greater  effect  at  common  law  than  the  transfer  of 
the  actual  possession. 

Lord  Tenterden  thus  states  the  law  (1) :  ^  If  the  goods  were 
sent  to  the  consignee  as  a  factor,  it  was  thought  that  his  possession 
of  the  bill  of  lading  could  not  in  reason  give  him  any  greater 
power  over  the  goods  before  their  arrival  than  his  actual  possession 
of  them  afterwards  would  do :  and  as,  in  the  case  of  actual  pos- 
session, although  a  factor  might  sell  the  goods  and  thereby  bind 
his  principal  because  his  employment  and  authority  are  to  seU, 
but  could  not  pawn  or  pledge  them  because  he  is  not  by  his  em- 
ployment authorized  so  to  do^  so,  before  the  arrival  of  the  goods,  it 
was  held  that  he  could  not  divest  the  consignor's  right  to  stop  them 
by  indorsing  or  delivering  over  the  bill  of  lading  as  a  pledge.'* 

The  proposition  that  a  factor  is  not  by  his  employment  autho- 
rized to  pawn  or  pledge  goods  intrusted  to  him,  was  for  many 
years  much  controverted  in  point  of  fact.  But,  it  having  once 
been  decided  as  a  matter  of  law  that  he  was  not  so  authorized, 
the  Courts  adhered  to  what  had  been  decided. 

(1)  Abbott  on  Shipping,  Sib  edit.,  part  8,  cb.  9,  s.  19,  p.  391. 
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1875  The  law  in  this  respect  has  been  altered  by  5  &  6  Vict  c  39, 

^oL^       ^  ^^  ^  shewn  hereafter :  but  the  legislature  did  not  alter  it  in 

VoBTH      *^®  ^^^  Factors  Act,  4  Geo.  4,  c.  83,  except  in  the  case  of  con- 

Western     signments  by  sea.   In  M*Combie  v.  Bavies  (1),  the  decision  went  so 

far  as  to  hold  that  a  pledge  by  a  factor  was  so  totally  tortious  as 

not  even  to  transfer  the  lien  which  the  pledgor  himself  had.    This 

decision  is  made  no  longer  law  by  the  earlier  Factors  Acts. 

The  general  principle  of  law,  that,  where  the  true  owner  has 
clothed  any  one  with  apparent  authority  to  act  as  his  agent,  he  is 
bound  to  those  who  deal  with  the  apparent  agent  on  the  assump- 
tion that  he  really  is  an  agent  with  that  authority,  to  the  same 
extent  as  if  the  apparent  authority  was  real,  is  illustrated  by  two 
decisions  which  probably  were  present  to  the  minds  of  those  who 
framed  6  Geo.  4,  c.  94,  In  Wilkinwn  y.  Kinff  (2),  it  appeared 
that  one  EUit  was  a  wharfinger,  and  was  accustomed  to  sell  lead 
from  his  wharf.  It  is  not  distinctly  stated  in  the  report  whether 
these  sales  were  solely  of  his  own  lead  or  also  of  lead  sent  to  him 
by  others  to  sell  as  their  factor ;  but,  as  it  is  expressly  mentioned 
that  he  had  never  sold  any  lead  for  the  plaintiff,  it  appears  pro- 
bable that  he  sold  for  others  as  factor.  The  defendant  bona  fide 
bought  from  Ellit  lead  belonging  to  the  plaintiff  which  had  been 
sent  to  him  as  wharfinger  only.  Lord  EUenborough  ruled  that 
**  Ellit  had  no  colour  of  authority  to  *  sell  the  lead,  and  no  one 
could  derive  title  from  such  a  tortious  conversion."  And  several 
other  cases  depending  on  similar  sales  by  Ellit  were  decided  in 
1809  and  1810  in  the  same  way.  In  none  of  these  does  there 
appear  to  have  been  any  attempt  to  review  in  banc  the  decisions 
at  nisi  prius.  In  Pickering  v.  Busk  (3),  in  1812,  the  plaintiff, 
the  true  owner,  had  purchased  the  goods  through  Swallow,  who 
pursued  the  public  business  of  broker  and  an  agent  for  sale,  and 
the  goods  were  at  the  plaintiff's  desire  frftTigfArrp^  inf/^  jhn  T^pm^ 
of  Swallow.  It  was  held  that  this  proved  that  Swallow  had  an 
implied  authority  to  sell,  and  consequently  that  the  defendants 
were  justified  in  buying  of  Swallow  and  paying  him  the  price. 
Lord  EUenborough  goes  somewhat  further.  He  says:  ''If  a 
person  authorize  another  to  assume  the  apparent  right  of  disposing 
of  property  in  the  ordinary  course  of  trade,  it  must  be  presumed 
(1)  7  East,  5.  (2)  2  Camp.  335.  (3)  15  East,  38. 
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» 
that  the  apparent  authority  is  the  real  authority.    I  cannot  sub-       1875 

scribe  to  the  doctrine  that  a  broker's  engagements'  are  necessarily       qolb 

and  in  all  cases  limited  to  his  actual  authority^  the  reality  of      xcTrth 

which  is  afterwards  to  be  tried  by  the  fact.    It  is  clear  that  he     WprisBK 

BAinc. 

may  bind  his  principal  within  the  'limits  of  the  authority  with 
which  he  has  been  apparently  clothed  by  his  principals  in  respect 
of  the  subject-matter ;  and  there  would  be  no  safety  in  mercantile 
transactions  if  he  could  not."  It  is  to  be  observed,  however,  that 
the  other  judges  base  their  judgment  on  the  ground  that  the 
circumstances  proved  in  fact  an  implied  authority  to  Swallow  to 
sell;  and  that  Lord  Ellenboroagh  limits  his  more  extensive 
doctrine  to  the  case  of  a  person  ^'authorizing  another  to  assume 
the  apparent  right  of  disposing  of  property  in  the  ordinary  course 
of  trade/'  or,  in  other  words,  intrusting  it  to  an  agent  whose 
business  it  is  to  sell :  and,  on  WUkimon  v.  Kitiff  (1)  beiug  cited 
on  the  argument^  he  says  (2) :  "  That  was  the  case  of  a  wharfinger 
whose  proper  business  it  was  not  to  sell,  and  to  whom  the  goods 
were  sent  for  the  mere  purpose  of  custody  :"  from  whence  it  may 
be  inferred  that  he  limited  his  general  doctrine  to  cases  in  which, 
as  in  that  before  him,  the  goods  were  intrusted  to  an  agent  whose 
ordinary  business  it  was  to  sell,  in  the  course  of  his  business  as 
such  agents  and  because  he  was  such  agent.  And  Le  Blanc,  J., 
expressly  says  (3):  ''This  is  distinguishable  from  all  the  cases 
where  goods  are  left  in  the  custody  of  persons  whose  proper 
business  it  is  not  to  sell." 

Perhaps,  however,  the  case  of  Dyer  v.  Pearson  (4),  which  was 
decided  in  1824,  the  year  before  the  passing  of  6  Geo.  4,  c.  94, 
is  that  which  throws  most  light  on  the  intention  of  the  legislature. 
That  was  trover  for  wooL  Smith,  who  had  sold  the  wool  to  the 
defendant,  had  been  intrusted  by  the  plainti£b  with  the  bill  of 
lading,  for  the  purpose  of  warehousing  the  goods,  which  he  did  in 
his  own  name.  There  was  no  distinct  evidence  that  Smith  was  in 
the  habit  of  buying  or  selling  wool  for  others ;  and  this  was  relied 
on  in  the  argument  as  distinguishing  the  case  from  Pickering  v. 
Biuk  (5),  which  was  not  questioned ;  and  it  was  not  contended 

(1)  2  Camp.  ad5.  (8)  15  East,  at  p.  45. 

(2)  15  East,  at  p.  42.  (4)  3  B.  <fe  G.  38. 

(5)  15  East,  38. 
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1875  that  he  in  fact  had  any  anthority  from  the  plaintiffs  to  sell. 

Cole  Abbott^  C  J.,  had  at  the  trial  left  the  question  to  the  jury  whether 

KoBTH  ^^  defendant  had  purchased  the  wool  under  circumstances  which 

WmnEss  would  have  induced  a  cautious  man  to  belicTe  that  Smith  had 

Bank. 

authority  to  sell.  The  jury  found  for  the  defendant.  A  new  trial 
was  granted ;  and  Abbott,  G J*.,  deliyering  the  judgment  of  the 
Court,  says  (1) :  **  The  general  rale  of  the  law  of  England  is, 
that  a  man  who  has  no  authority  to  sell  cannot  by  making  a  sale 
transfer  the  property  to  another.  There  is  one  exception  to  that 
rule,  yiz.  the  case  of  sales  in  market  overt.  Now,  this  being  the 
rule  of  law,  I  ought  either  to  have  told  the  jury,  that,  even  if  there 
was  an  unsuspicious  purchase  by  the  defendant,  yet,  as  Smith  had 
no  authority  to  sell,  they  should  find  their  verdict  for  the  plain* 
tiffs,  or  I  should  have  left  it  to  the  jury  to  say  whether  the  plain- 
tiffs had  by  their  own  conduct  enabled  Smith  to  hold  himself 
forth  to  the  world  as  having,  not  the  possession  only,  but  the 
property;  for,  if  the  real  owner  of  goods  suffer  another  to  have 
possession  of  his  property  and  of  those  documents  which  are  the 
indicia  of  property,  then  perhaps  a  sale  by  such  a  person  would 
bind  the  true  owner.  That  would  be  the  most  favourable  way  of 
putting  the  case  for  the  defendant :  and  that  question,  if  it  arises 
upon  the  evidence,  ought  to  have  been  submitted  to  the  jury." 
The  legislature  seem  to  have  intended  to  declare  the  law  in 
future  on  the  two  points  on  which  in  that  judgment  doubt  waa 
expressed,  and  which  I  have  indicated  by  putting  them  in  italics. 
When  we  look  at  the  language  used  in  the  two  earlier  Factors 
Acts  with  reference  to  this  state  of  the  law,  it  seems  to  us  clear 
that  the  legislature  intended  by  4  Greo.  4,  a  83,  to  alter  the 
law  in  favour  of  consignees,  so  far  as  to  enact  that,  where  goods 
were  shipped  in  the  names  of  persons  "  intrusted  for  the  purposes 
of  sale  "  with  goods,  the  consignees  might  advance  money  on  the 
security  of  the  goods  as  if  the  consignors  were  the  true  owners, 
unless  they  had  notice  to  the  contrary ;  with  a  proviso  (which  may 
have  some  bearing  on  the  construction  of  s.  4  of  5  &  6  Vict.  c.  39) 
that  the  persons  in  whose  names  such  goods  are  so  shipped  shall 
be  taken  to  have  been  intrusted  therewith,  imless  the  contrary 
'^  appear  or  be  shewn  in  evidence  by  any  person  disputing  the 

(1)  3  B.  <fe  C.  at  p.  42. 
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fact"    And  by  the  2Dd  section  of  that  Act,  the  legislatnre  re-       1875 
pealed  M^Ccmbie  y.  Daviea  (1)  in  so  far  as  it  was  applicable  to       omjb 
those  taking  pledges  from  consignees :  but  that  Act  did  not  alter      K(»th 
the  established  law  as  to  pledging,  with  regard  to  others  than    I'^tbbk 
consignors  and  consignees.    The  6  Geo.  4,  c.  94,  s.  1,  re-enacted 
the  1st  section  of  4  Geo.  4,  c.  83. 

We  are  not  in  the  present  case  concerned  with  the  rights  of 
consignees,  except  in  so  far  as  the  provisions  respecting  them 
throw  light  on  the  other  sections  of  the  Acts.  The  2nd  section  of 
6  Geo.  4,  c  94,  made  an  important  alteration  in  the  law,  as  by  it 
the  possession  of  bills  of  lading  or  other  documents  of  title  gave 
a  power  of  selling  or  pledging  the  goods  to  those  dealing  bona 
fide  with  the  possessor,  beyond  any  which  either  by  common  law 
or  by  any  provision  of  that  statute  the  possession  of  the  goods 
themselyes  gave.  This  solved  one  of  the  doubts  expressed  in 
Dyer  v.  Pearson  (2),  by  enacting  that  the  possession  of  the  docu* 
ments  of  title  might  enable  the  person  so  possessed  to  deal  with 
others  as  if  he  were  the  owner  of  the  goods.  It  was  confined, 
however,  to  the  possession  by  *' persons  intrusted  with*'  these 
documents  of  title ;  on  which  words  a  construction  was  put  by  the 
Courts  in  the  two  cases  of  PhittipB  v.  Htiih  (8)  and  BxUfiM  v. 
FhiUif9.  (4) 

The  5  &  6  Yict.  c.  39,  in  consequence  of  these  decisions,  altered 
the  law  as  to  what  should  constitute  intrusting.  The  2nd  section 
of  6  Geo.  4,  c.  94,  also  contained  a  proviso  that  the  purchaser 
or  pledgee  had  not  notice,  by  the  documents  or  otherwise,  that 
the  seller  or  pledgor  was  not  "  the  actual  and  bona  fide  "  owner  of 
the  goods  sold  or  pledged, — a  proviso  which,  especially  after  the 
decision  of  Fhteher  y.  Eeath  (5),  rendered  it  unsafe  to  make 
advances  on  goods  or  documents  to  persons  known  to  have  posses- 
sion thereof  as  agents  only.  This  also  has  been  altered  by 
5  &  6  Yict.  c.  39.  But,  in  the  4th  section  of  6  Geo.  4,  c.  94» 
the  language  used  by  the  legislature  is  completely  changed.  It 
does  not  in  this  section  give  any  power  to  pledge  at  all ;  nor  does 
it  use  the  language  of  the  2nd  section,  and  authorize  **  any  person 

(1)  7  East,  5.  (3)  6  M.  &  W.  572. 

(2)  3  B.  &  C*  38.  (4)  9  M.  &  W.  647;  12  CI.  &  P.  343. 

(5)  7  B.  &  C.  517. 
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1875  intrasted  with  the  possession  of  the  goods  "  to  sell  them  to  any  one 
^  Cole  i^ot  having  notice  that  this  person  is  not  the  true  owner :  bnt  it 
N(mTH  61^^^  that  it  shall  be  lawful  to  contract  with  "any  agent" 
^^8^'^'"»2'  intrusted  with  any  goods^  or  to  whom  they  may  be  consigned,  for 
the  purchase  of  such  goods,  and  to  pay  for  the  same  to  ''such 
agent  ;**  and  such  sale  and  payment  is  to  be  good,  notwithstanding 
the  purchaser  has  notice  that  the  party  selling  or  receiving  pay- 
ment is  only  an  agent;  provided  such  contract  or  payment  is 
made  in  the  usual  course  of  business, — a  proviso  which  by  itself 
alone  shews  that  the  legislature  meant  by  the  word  "  agent "  only 
such  agents  as  in  the  usual  course  of  business  sell  goods  for  their 
principals  and  receive  payments,  such  as  factors,  brokers,  &c.,  and 
did  not  mean  to  include  bailees,  warehousemen,  carriers,  and 
others  who  may  in  one  sense  no  doubt  be  called  agents,  but  who 
do  not  sell  or  receive  payment  for  goods  intrusted  to  them  by 
those  employing  them.  It  therefore  solves  the  second  doubt  in 
Dyer  v.  Pearson  (1),  by  declaring  that,  if  the  evidence  should  be 
such  as  to  shew  that  the  person  in  possession  of  the  goods  was 
intrusted  as  ''an  agent,"  a  sale  by  him  should  bind  the  true 
owner. 

Then  follows  a  further  proviso,  that  the  person  dealing  with  the 
agent  has  not  notice  that  the  agent  is  not  authorized  to  sell  or 
receive  payment.  This  latter  proviso  shews  that  the  framer  of 
the  Act  remembered  that  a  factor  might,  as  between  him  and  his 
principal,  be  restrained  from  selling  except  on  particular  terms;  or 
possibly  forbidden  to  sell  at  all,  and  yet  that  the  sale  on  the  usual 
terms,  though  in  contravention  of  those  secret  instructions,  would 
be  good  as  regards  those  who  had  not  notice  of  this  restriction,  but 
bad  as  regards  those  who  had. 

It  seems  to  us,  therefore,  that  the  legislature  by  this  section 
intended  to  confirm  (to  use  Lord  Tenterden's  expression)  the  com* 
mon  law  as  laid  down  in  Pickering  v.  Bwik  (2),  but  did  not  mean 
to  extend  it  to  all  cases  in  which  any  person  is  intrusted  with  the 
custody  of  goods,  though  that  person  may  in  one  sense  be  an 
agent  for  the  intruster.  And  it  seems  to  us  that,  on  the  construe* 
tion  of  the  Act,  and  without  reference  to  authority,  it  must  be 
intended  to  apply  only  to  cases  in  which  the  intrusting  is  in  the 

(1)  3  B.  &  0.  38.  (2)  15  East,  3a 
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course  of  that  kind  of  agency,  so  as  to  create  the  relation  of  prin-       1875 
cipal  and  agent  between  the  intraster  and  the  intrusted.     In       col« 
effect,  that  the  decision  in  WUkinsan  y.  Kinff  (1)  was  not  over-      koetth 
ruled  or  shaken  in  Pickering  v.  Busk  (2),  and  was  not  intended  to     ^8te»n 
be  affected  by  the  legislature.    For  example,  if  a  furnished  house 
be  let  to  one  who  carries  on  the  business  of  an  auctioneer,  he  is 
intrusted  as  tenant  with  the  furniture,  being  in  &ct  an  auctioneer : 
but  it  never  was  the  common  law,  and  could  not  be  intended  to 
be  enacted,  that,  if  he  carried  the  furniture  to  his  auction  room 
and  there  sold  it,  he  could  confer  any  better  title  on  the  pur- 
chaser than  if  he  had  as  auctioneer  acted  for  some  other  tenant 
who  committed  a  similar  larceny,  as  a  fraudulent  bailee :  nor,  to 
come  nearer  to  the  present  case,  that  a  warehouseman  or. wharf- 
inger who  as  such  is  intrusted  with  the  custody  of  goods,  if  he 
happens  also  to  pursue  the  trade  of  a  factor,  can  give  a  better 
title  by  the  sale  of  the  goods  than  he  could  if  they  had  been 
intrusted  to  some  other  warehouseman  who  employed  him  to  sell.  J 

This  was  the  construction  put  upon  the  Act  in  Monk  v.  Whtl^ 
tenbury  (3),  decided  in  1831 ;  and  that  decision  has  never  been 
questioned.  That  decision  was  before  5  &  6  Yict.  c.  39 :  and 
the  legislature  might  easily  have  altered  the  enactments,  if  they 
had  been  so  minded,  so  as  to  avoid  the  effect  of  that  decision,  as 
they  did  alter  them  so  as  to  avoid  the  effect  of  other  decisions. 

The  5  &  6  Yict  c.  39,  commences  with  a  preamble ;  and  though, 
of  course,  the  enacting  part  may  either  go  further  than  or  fall 
short  of  effecting  what  is  recited  in  that  preamble  as  being  the 
object  of  the  legislature,  that  preamble  i?  of  great  importance. 
It  first  recites  that,  .under  6  Greo.  4,  c.  94,  ^'and  the  present 
state  of  the  law,  advances  cannot  safely  be  made  upon  goods  or 
documents  of  title  to  persons  known  to  have  possession  as  agents 
only."  This  points  to  Fleteher  v.  Heath  (4),  and  shews  an  inten- 
tion to  alter  the  law  as  there  decided.  It  then  recites  that 
^  advances  on  the  security  of  goods  and  merchandise  have  become 
an  usual  and  ordinary  course  of  business,  and  it  is  expedient  and 
necessary  that  reasonable  and  safe  fiGtcilities  should  be  afforded 
thereto,  and  that  the  same  protection  and  validity  should  be 

(1)  2  Cftmp.  385.  (3)  2  6.  &  Ad.  484. 

(2)  15  East,  38.  (4)  7  B.  &  C.  517. 
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1875  extended  to  bona  fide  adTances  upon  goods  and  merchandise  as  bj 

Cole  the  said  recited  Act  is  given  to  sales,  and  that  owners  intrusting 

KoBTH  ^^^ts  with  the  possession  of  goods  and  merchandise!  or  of  doca- 

Wbstebn  ments  of  title  thereto,  should  in  all  cases  where  such  owners  by 

Bank.  .  .  •' 

the  said  recited  Act  or  otherwise  would  be  bound  by  a  contract  or 
agreement  of  sale,  be  in  like  manner  bound  by  any  contract  or 
agreement  of  pledge  or  lien  for  any  advances  bona  fide  made  on 
the  security  thereof." 

This  recital  shews  a  plain  intention  to  enact  that  what  had, 
ever  since  the  case  of  Patersan  y.  Tosh  (1),  been  the  law,  should 
no  longer  be  so ;  and  that  an  agent  haying  power  to  sell  should 
be  also  enabled  to  pledge.  But  there  is  no  indication  of  any  in- 
tention to  give  a  power  to  pledge  where  there  is  not  power  to  sell ; 
nor  to  extend  the  power  to  sell  beyond  that  which  by  the  common 
law  and  6  Geo.  4,  c.  94,  s.  4,  was  given ;  nor  to  alter  the  con- 
struction put  upon  that  enactment  by  the  decision  in  Mtmk  v. 
WhiHenbury.  (2) 

There  is  a  further  recital,  that  the  Act  does  not  extend  to  pro- 
tect exchanges  of  securities  bona  fide  made.  This  refers  to  Taylor 
v.  Kymer  (3)  and  perhaps  Bonzi  v.  Stewart  (4),  Hiough  that  latter 
case  (after  very  protracted  litigation)  was  not  decided  till  a  few 
weeks  before  5  &  6  Yict.  c.  39  received  the  Boyal  assent,  and 
this  recital  shews  an  intention  to  alter  the  law  as  there  decided. 

There  is  no  express  recital  pointing  to  the  decision  in  PhiUips 
V.  Euth  (5),  and  the  case  of  Eatfidi  v.  PhUUjps  (6),  which  had 
then  been  decided  in  the  Exchequer  Chamber  and  was  still  pend- 
ing in  the  House  of  Lords ;  but,  from  the  enactment  in  the  4th 
section,  it  is  plain  that  these  cases  were  in  contemplation,  and  that 
it  was  intended  to  alter  the  law  as  laid  down  in  those  cases. 

The  legislature  then  proceed  in  the  first  section  to  enact  that 
**  any  agent "  who  shall  thereafter  be  intrusted  with  the  possession 
of  goods,  or  of  the  documents  of  title  to  goods,  may  pledge  the 
same.  The  legislature,  it  is  to  be  observed,  does  not  use  the  words 
**  person  intrusted,"  which  are  those  used  in  the  2nd  section  of 
6  Geo.  4,  c.  94,  but  ^  agent  intrusted,"  being  the  words  used  in 

(1)  2  Str.  1178.  (4)  4  M.  &  G.  295. 

(2)  2  B.  &  Ad.  484.  (5)  6  M.  &  W.  572. 

(3)  3  B.  &  Ad.  320.  (6)  9  M.  &  W,  647 ;  12  CI.  &  F.  343. 
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the  4th  section  of  the  Act,  on  \yhich  words  a  judicial  constrnction         1875 
had  been  put  in  Monk  y.  WhiUenhwry.  (1)  Ck>LB 

The  2nd  section  alters  the  law  as  declared  in  Taylor  v.  Kymer.  (2)  kobth 
The  4th  section  alters  the  law  as  laid  down  in  PhiUips  v.  Ruth  (3),  ^^^ 
by  enacting  ^  that  any  agent  intrusted  as  aforesaid  and  in  posses- 
sion of  any  such  documents  of  title,  whether  derived  immediately 
from  the  owner  of  such  goods  or  obtained  by  reason  of  such 
agent's  having  been  intrusted  with  the  possession  of  the  goods  or 
of  any  other  document  of  tide,  shall  be  deemed  and  taken  to  be 
intrusted  with  the  possession  of  the  goods  :*'.«•  ^'and  an  agent 
in  possession  as  aforesaid  of  such  goods  or  documents  shall  be 
taken,  for  the  purposes  of  this  Act,  to  have  been  intrusted  there- 
with by  the  owner  thereof,  unless  the  contrary  can  be  shewn  in 
evidence/'  It  is  not  necessary  to  notice  any  other  parts  of  the 
Act. 

Mr.  Benjamin  argued  that  the  object  of  the  legislature  was,  to 
afford  facilities  for  safely  making  advances ;  and  that  this  object 
was  only  imperfectly  carried  out  if  an  advance  made  under  such 
circumstances  as  the  present  was  not  protected.  He  argued  that 
the  defendants  had  no  means  of  knowing  whether  Slee  was  pos- 
sessed as  a  warehouseman  or  as  a  broker.  As  far  as  regards  the 
mohair,  this  argument  £Edls  in  fiact ;  for,  a  very  little  inquiry  would 
have  made  the  defendants  aware  that  Slee  was  not  a  broker  for 
mohair  at  all.  As  regards  the  sheep's  wool,  however,  there  is  force 
in  the  argument  that  the  defendants  might,  without  much  negli- 
gence, be  led  by  Slee  to  believe  that  he  was  intrusted  with  the 
sheep's  wool  as  a  broker.  But,  if  the  plaintiffs  knew  that  the 
warehouseman  whom  they  trusted  was  also  a  wool-broker,  the 
defendants  were  aware  that  the  wool-broker  whom  they  trusted 
was  also  a  warehouseman ;  and  there  seems  no  reason  why  without 
inquiry  they  should  think  he  was  intrusted  in  one  capacity  rather 
than  the  other. 

Probably  5  &  6  Yict  c  39,  s.  4,  requires  us  to  treat  him  as 
being  so  intrusted,  unless  the  contrary  is  shewn  in  evidence. 
But  we  are  all  of  opinion  that  in  this  case  the  plaintiffs  have 
shewn  in  evidence  that  Slee  was  not  intrusted  as  broker,  but 

(1)  2  B.  &  Ad.  484.  (2)  3  B.  &  Ad.  320.     ; 

(3)  6  M.  &  W.  572. 


372  COUET  OF  COMMON  PLEAS.  [L.  B, 

1875       solely  as  warehouseman.    We  do  not  think  that  the  legislature 

Cole       wished  to  give  to  all  sales  and  pledges  in  the  ordinary  course  of 

KoBTB      business  the  effect  which  the  common  law  gives  to  sales  in  market 

^w^TEBN     overt    If  such  had  been  their  object,  it  could  easily  have  been  so 

"-       enacted  in  terms ;  which  certainly  has  not  been  done. 

The  general  rule  of  law  is,  that,  where  a  person  is  deceived  by 
another  into  believing  he  may  safely  deal  with  property,  he  bears 
the  loss,  unless  he  can  shew  that  he  was  misled  by  the  act  of  the 
^  true  owner.  The  l^slature  seem  to  us  to  have  wished  to  make 
it  the  law,  that,  where  a  third  person  has  intrusted  goods  or  the 
documents  of  title  to  goods  to  an  agent  who  in  the  course  of  such 
agency  sells  or  pledges  the  goods,  he  should  be  deemed  by  that 
act  to  have  misled  any  one  who  bona  fide  deals  with  the  agent 
and  makes  a  purchase  from  or  an  advance  to  him  without  notice 
that  he  was  not  authorized  to  sell  or  to  procure  the  advance.  And 
we  think  that,  if  this  was  the  intention,  it  is  carried  out  by  the 
enactments.  We  do  not  think  that  it  was  wished  to  make  the 
owner  of  goods  lose  his  property  if  he  trusted  the  possession  to 
a  person  who  in  some  other  capacity  made  s^es,  in  case  that 
person  sold  them.  If  such  was  the  wish  of  those  who  framed  the 
Act,  we  think  they  have  not  used  language  sufficient  to  express 
an  intention  so  to  enact. 

Hitherto  we  have  been  considering  the  statute  5  &  6  Yict  c.  39 
as  if  we  had  to  construe  its  language  for  the  first  time,  without 
the  assistance  of  any  decided  cases.  We  think,  however,  that 
every  case  that  has  been  decided  since  the  passing  of  the  statute 
confirms  our  view.  In  Wood  v.  Bovodiffe  (1 ),  Wigram,  V.C.,  held 
that  a  person  intrusted  to  keep  in  her  own  house  furniture  belong- 
ing to  the  plaintiff,  though  in  one  sense  an  agent  for  the  owner, 
was  not  an  agent  within  the  meaning  of  the  Act,  and  consequently 
could  not  make  a  good  pledge.  In  Lamh  v.  Attenborough  (2),  it 
was  held  that  a  clerk,  who  as  such  was  possessed  of  delivery  orders, 
was  not  an  agent  intrusted  within  the  meaning  of  the  Act,  and 
could  not  make  a  good  pledge.  In  Heyman  v.  Flewker  (3), 
Willes,  J.,  in  delivering  judgment,  says  that  what  the  cases  decide 

(1)  6  Hare,  183. 
(2)  1  B,  &  S.  831 ;  31  L.  J.  (Q.a)         (3)  13  0.  B.  (N.S.)  519;  S2  L.  J. 
41.  (C.P.)  132. 
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^  may  be  stated  thosy — ^that  the  term  ^  agent '  does  not  include  a       1875 
mere  servant  or  care-taker,  or  one  who  has  possession  of  goods  for       cole 
carriage,  safe  custody,  or  otherwise  as  an  independent  contracting      nortu 
party ;  but  only  persons  whose  employment  corresponds  to  that     Wkstekn 
of  some  known  kind  of  commercial  agent  like  that  class  (factors) 
from  which  the  Act  has  taken  its  name.''     So,  it  has  been  re- 
peatedly decided  that  a  sale  or  pledge  of  a  delivery  order  or  other 
document  of  title  (not  being  a  bill  of  lading)  by  the  vendee  does 
not  defeat  the  unpaid  vendor's  rights,  because  the  vendee  is  not 
intrusted  as  an  agent :  Jenhyns  v.  VAome  (1) ;  WEtoan  v.  Smith.  (2) 
And  it  may  be  observed  that,  in  many  of  such  cases,  in  which 
money  has  been  advanced  to  the  buyer  on  the  &ith  of  the  docu-. 
ment  of  title,  the  buyer  must  have  been  a  person  who  carried  on 
business  as  a  commission-merchant :  yet  it  never  seems  to  have 
occurred  to  any  one  that  that  fact  made  any  difference.    So,  it 
has  been  repeatedly  held  that,  where  either  the  goods  or  docu- 
ments of  title  are  obtained  from  the  owner  (not  on  a  contract  of 
sale  good  till  defeated,  though  defeasible  on  account  of  fraud, 
but  by  some  trick),  a  purchaser  or  pledgee  acquires  no  title,  for, 
the  trickster  is  not  '^an  agent  intrusted"  with  the  possession: 
Kingsford  v.  Merry  (3) ;  Eardman  v.  Booth.  (4) 

Quite  consistently  with  these  latter  decisions  it  was  held,  first 
by  the  Exchequer,  on  demurrer,  in  Sheppard  v.  Union  Bank  of 
London  (5),  and  afterwards  by  the  Court  of  Queen's  Bench,  on  the 
facts,  in  Bainea  v.  Stcainson  (6),  that,  if  the  true  owner  did  in  fact 
intrust  the  agent  as  an  agent,  though  he  was  induced  to  do  so  by 
fraud,  a  pledge  by  the  agent  would  be  good. 

In  Fiuntes  v.  Montis  (7)  it  was  decided,  first  by  the  Common 
Pleas,  and  afterwards  by  the  Exchequer  Chamber,  that,  after  the 
true  owner  had  demanded  back  his  goods  from  the  factor,  who 
wrongfully  refused  to  give  them  up,  the  factor  ceased  to  be  ^'  in- 
trusted," and  a  pledge  subsequently  made  by  him  was  not  good. 
L:i  delivering  judgment,  Willes,  J.,  speaks  of  Baines  v.  Swain" 

(1)  7  M.  &  G.  678.  (5)  7  H.  &  N.  661 ;  31  L.  J.  (Ex.) 

(2)  2  H.  L.  C.  300.  154. 

(3)  1  H.  &  N.  503 ;  2G  L.  J.  (Ex)  (6)  4  B.  &  S.  270;  32  L.  J.  (Q.B.) 
83.  281. 

(4)  1  H.  &  C.  603 ;  32  L.  J.  (Ex.)  (7)  Law  Kep.  3  C.  P.  268 ;  Law  Rep. 
105.  4  C.  P.  93. 
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1875        wn  (1)  as  going  to  the  extreme  of  the  law^  but  does  not  express 

~CoLE       dissent  from  it. 
NoBTH         Against  this  great  mass  of  authority^  Mr.  Benjamin  could  pro* 

WESTiaur  dace  nothing  but  some  obserrations  of  Lord  Westbury  in  Yicken 
V.  Eert»  (2) ;  but  we  think,  when  those  are  rightly  understood, 
they  are  not  in  conflict  with  the  other  dedsioos.  The  facts  in 
Vickers  v.  Hertz  (2)  bear  a  very  close  resemblance  to  those  in 
Baines  y.  Swaimon.  (1)  Campbell,  who  was  a  Glasgow  broker^ 
had  represented  to  Yickers  that  he  had  made  for  him  a  sale  to  a 
principal  of  a  large  quantity  of  iron.  This,  it  seems,  was  a  fe^se- 
hood;  Yickers  was  induced  by  the  falsehood  to  send  a  delivery^ 
order  to  Campbell.  He  did  not  intrust  him  with  the  delivery** 
order  with  a  view  to  his  making  a  sale,  for  he  thought  it  was 
already  made ;  but  he  did  intrust  him  in  the  course  of  his  businesa 
as  agent  with  the  document  of  title,  that  he  might  as  such  i^ent 
deliver  the  goods.  The  decision  of  the  House  of  Lords  was,  that 
a  pledge  by  Campbell  was  good  under  the  Factors  Acts.  JjonA 
Westbury  seems  to  have  understood  Willes,  J.>  in  FuenUs  x. 
Montis  (3),  as  expressing  an  opinion  that  the  Act  did  not  embrace 
the  case  of  any  but  a  factor  who  was  intrusted  for  the  purpose  of 
effecting  a  sale  not  yet  made.  Had  Willes,  J.,  expressed  such  an 
opinion,  it  would,  no  doubt,  have  been  inconsistent  with  Baines  v. 
Siioainson  (1),  and  been  overruled  by  the  House  of  Lords  in  Vichers^ 
V.  Hertz.  (2)  We  think,  however,  that  he  expressed  no  such 
opinion,  and,  consequently,  that  all  the  authorities  are  in  umson 
with  the  decision  of  the  Common  Pleas  in  this  case,  which  we 
therefore  affirm. 

Bbamwell,  B.  I  find  as  a  fact  in  this  case  that  Slee  was  in 
possession  of  this  wool  only  as  a  warehouseman.  He  certainly  was 
in  possession  of  the  goats'  wool  in  that  and  in  no  other  character. 
He  got  and  kept  possession  of  the  sheep's  wool  just  in  the  same 
way  as  he  did  of  the  goats';  and,  though  he  usually  sold  the 
sheep's  wool,  it  was  under  specific  instructions ;  he  had  no  general 
authority  to  do  so  ;  he  acted  under  specific  instructions.  I  infer 
that,  as  he  did  it  usually,  he  did  not  do  it  always,  and  that  there 

(1)  4  B.  &  S.  270 ;  82  L.  J.  (QB.)  (2)  Law  Bop.  2  H.  L.,  Sc.  113. 

2b  1.  (3)  Law  Rep.  3  C.  P.  at  p.  2S4. 
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was  nothing  in  the  dealings  between  the  parties  to  preTent  the       l€75 
plaintiffs  from  having  the  sheep's  wool  sent  to  London,  or  employ*       qolb 
ing  somebody  else  to  sell  it.    Moreoyer,  his  possession  of  the      yoam 
sheep's  wool  was  not  necessary  to  his  selling  it  as  a  broker,  nor,    Wanmr 
I  suppose,  a  thing  ordinarily  the  case  with  sheep's  wool  brokers ; 
nothing  of  the  sort  is  stated.  His  poasesaon  of  both  classes  of  wool 
was  accounted  for  in  the  same  way,  unconnected  with  his  being  a 
broker,  yiz.  by  Liverpool  bemg  the  port  of  landing,  his  having 
warehouses  there,  and  being  employed  to  land  the  «wool  and  ware- 
house  it  in  his  own  warehouses.    I  may  add,  though  it  is  not 
material,  that  it  does  not  appear  that  the  defendants  knew  he  had 
the  wool  nor  the  documents  of  title  for  it.    Indeed,  as  to  the 
QredavkS  parcel,  they  could  not  know  it. 

These  being  the  facts,  as  I  view  and  find  them,  was  he  an  agent 
intrusted  with  the  possession  of  goods  within  the  meaning  of  5  &  6 
Vict  c.  39,  s.  1  ?  The  aigument  is  that  he  is  an  agent,  and  that 
he  is  intrusted  with  the  possession  of  the  goods.  But,  unless  we 
adopt  a  verbal  construction  that  leads  to  absurdities,  some  limita- 
tions must  be  put  on  these  words ;  some  such  limitation  as  ^  agent 
intrusted  as  such,  and  ordinarily  having  as  such  agent  a  power  of 
sale  or  pledge ;''  otherwise,  the  words  would  include  the  case  of 
an  agent  for  the  sale  of  one  ;thing,  say,  a  metal-broker  intrusted 
with  a  thing  unconnected  with  his  agency,  say,  wool ;  and  also  the 
case  of  an  agent  for  some  purpose  which  neither  in  fact  gave  him 
power  to  sell  or  pledge,  nor  according  to  the  usage  of  business  ap- 
peared to  give  such  power.  For  instance,  a  packer  intrusted  with 
goods,  though  known  to  be  a  packer  by  the  lender  of  money,  might 
pledge  the  goods  to  such  lender.  So  a  carrier,  who  is  an  agent  to 
deliver  goods  from  A.  to  B.,  would  have  power  to  pledge  to  C, 
who  knew  he  was  a  carrier  only,  and  as  such  only  had  possession. 
Because  the  conclusion  of  s.  1  protects  the  transaction,  though  the 
pledgee  ^'  may  have  had  notice  that  the  person  is  only  an  agent." 
But,  only  an  agent  in  what  sense  ?  Surely  only  an  agent  such  as 
the  pledgee  might  well  suppose  had  power  to  pledge.  This  clause 
and  this  part  of  it  being  intended  to  protect  persons  who  deal  with 
agents  known  to  be  such,  who  in  reason  may  pledge  because  they 
usually  make  advances  to  those  who  have  intrusted  them  with  the 

goods.    It  may  be  said  that  these  difficulties  are  met  by  the  pro- 

2  F  2  2 
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1875       vision  that  the  transaction  must  be  bon&  fide  in  the  man  advancing 
Cole       the  money.    Bat  the  answer  is  not  sufficient    He  might  bona  fide 
NoBTD      Relieve  in  a  special  authority  or  right  to  pledge,  where  there  was 
Wbtbbn     none  at  alL 

It  seems  to  me,  speaking  generally,  that  the  statute  was  meant 
to  apply  to  those  cases  where  one  person  has  given  an  apparent 
authority  to  another,  and  a  third  person  has  dealt  with  that  other 
in  the  belief  that  the  authority  really  existed.  That  is  not  the 
case  here.  In  the  first  place,  as  I  have  observed,  the  possession  of 
the  wool  was  not  necessary  to  Sloe's  acting  as  broker  in  relation  to 
it.  But,  in  the  next  place,  Slee  filled  two  characters.  If  the  de- 
fendants chose  to  trust  him  as  the  possessor  of  goods,  without 
inquiring  in  which  character  he  possessed  them,  they  cannot  get  a 
title  on  the  ground  that  he  was. in  possession  in  £gu^,  when  he  was 
not  in  possession  as  agent  nor  intrusted  as  such. 

When  I  look  at  the  terms  of  Slee's  note  to  the  defendants,  I 
doubt  if  the  defendants  trusted  him  on  account  of  his  possession 
of  the  wool,  or  knew  of  it  The  decisions  are,  in  my  judgment, 
uniform  in  favour  of  this  view. 

The  cases  are  so  fully  considered  by  my  Brother  Blackburn, 
that  I  think  it  needless  to  go  into  them.  I  am  of  opinion  judg- 
ment should  be  affirmed. 

JudfftnerU  affirmed. 

Attorneys  for  plaintifis :  Clarke^  Son,  &  Bawlins. 
Attorneys  for  defendants :  Chester^  Urquhart,  Bushby,  &  Mayhew, 
for  Laces,  Banner ,  dt  Co.,  Liverpool. 


END  OF  HILABY  TEBM,  1876. 
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SANDILL  V.  FRANKLIN.  1875 

Landhrd  and  Tenant—Tenancy  fr<m  Tear  to  Year— Notice  to  Quit^Com^         April  15. 

meneement  of  Tenancy, 

A  written  agreement  for  the  letting  of  certain  premises  expressed  the  tenancy 
to  be  "  for  a  year  certain,  and  so  on  from  year  to  year  until  a  half-year's  notice 
should  he  given  by  or  to  either  party,  at  a  yearly  rent  of  601,  payable  quarterly, 
the  first  payment  to  be  on  the  25th  of  March  next.*'  The  agreement  was  dated 
the  20th  of  December,  1872,  and  specified  no  date  for  the  commencement  of  the 
term:— 

Beldy  that  a  notice  to  quit  given  by  the  landlord  on  the  24th  of  June,  1874, 
was  a  good  notice. 

Ejectment  by  landlord  against  tenant 

The  trial  took  place  before  Denman,  J.,  at  the  sittings  in  Mid- 
dlesex after  Hilary  Term,  when  the  facts  were  as  follows : — 

The  tenancy  was  under  a  written  agreement  dated  the  20th  of 
December,  1872,  and  no  date  was  specified  for  the  commencement 
of  the  term,  but  it  was  expressed  to  be  for  a  year  certain,  and  so 
on  from  year  to  year,  until  a  half-year's  notice  to  quit  should  be 
giyen  by  or  to  either  party,  at  a  yearly  rent  of  50Z.  to  be  paid 
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1875       quarterly,  the  first  payment  to  be  on  the  25th  of  March  next 

Sahdill     The  landlord  had  given  notice  to  quit  on  the  24th  of  June,  1874. 

Fba^lin.    0^  these  facts  a  verdict  was  entered  for  the  plaintiff,  leave  being 

reserved  to  the  defendant  to  move  to  enter  a  verdict  for  the 

defendant  on  the  ground  that  the  notice  was  bad. 

Otbbons  moved  in  pursuance  of  the  leave.  No  date  being 
fixed  for  the  commencement  of  the  term,  the  legal  presumption 
is  that  it  was  to  commence  from  the  date  of  the  agreement,  viz. 
the  20th  of  December ;  if  so,  the  notice  ought  to  have  been  given 
on  the  20th  of  June :  Doe  v.  MaUhews.  (1) 

LoBD  CoLEBiDOV,  C.J.  I  think  there  should  be  no  rule.  But 
for  the  provision  as  to  the  date  of  the  payment  of  the  first  quar- 
ter's rent,  I  think  Mr.  Gibbons*  contention  might  have  been 
sound.  I  think  that  provision  is  a  dear  indication  that  the  par- 
ties meant  that  the  tenancy  should  be  considered  as  commencing 
from  the  usual  quarter-day,  i.e.  the  25th  of  Deeember. 

Bbett,  J.,  concurred. 

Abchibaxd,  J.  I  am  of  the  same  opinion.  In  the  absence  of 
anything  to  lead  to  a  contrary  conclusion  the  date  of  the  agree- 
ment might  be  presumed  to  be  the  commencement  of  the  tenancy, 
but  I  think^  looking  to  the  tact  that  th^  first  quarter  waa  to  end 
oa  the  25t]|.  of  March^  the  paztifiB  intended  the  tenancy  to  be  fiiom 
the  regular  quarter-day. 

HuDDLESTONi  J.,  ooncurrod. 

EtderefimBi. 

Attorney  for  defendant :  8,  T.  Cooper. 

(1)  11  C.  a  676. 
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WORTHINGTON  v.  JEFFRIES.  1875 

Prohibition — Mayor*8  Court — Bight  to  a  Declaration  in  Prohibition — Discretion,      ■^pnl21. 

Where  a  superior  Court  is  clearly  of  opinioD,  both  with  reference  to  the  facts 
and  the  law,  that  an  inferior  Court  is  exceeding  its  jurisdiction,  it  is  bound  to 
grant  a  writ  of  prohibition ;  whether  the  applicant  for  the  prohibition  Is  the 
-defendant  below  or  a  stranger.  In  sooh  a  case,  neither  the  wmallniws  of  the  okim 
in  the  suit  below  nor  delay  on  the  part  of  the  applicant  is  a  reason  for  refusing 
the  writ.  The  plaintiff  in  the  inferior  court  has  in  no  case  an  absolute  right  to 
have  the  plaintiff  in  prohibitioQ  put  to  deelaitB  in  prohibition. 

This  was  an  application  for  a  writ  of  prohibition  to  the  Mayor's 
-Court.    A  rule  nisi  having  been  obtained, 

Oraniham  shewed  cause. 
Wightman  Wood  supported  the  rule. 

The  facts,  argumentSj  and  authorities  cited  fully  appear  from 
the  judgment. 

Cur.  adv.  vuU. 

April  21.  The  jtk^ent  of  the  Goutt  (Brett,  Grove,  axkd  Den- 
mm,  33.  (I)),  was  delivered  by 

BBETty  J.  In  this  case,  Mr.  Wood,  moving  on  the  instructions 
of  the  defendant's  attorney,  as  a  stranger  to  the  suiti,  obtained  i^ 
rule  calling  on  the  plaintiff  to  shew  cause  why  a  writ  of  pro- 
hibition should  not  issue  ^to  the  Mayor's  Court  of  the  city  of 
London.  It  appeared  from  the  affidavits  in  support  of  the  motion, 
which  were  not  contradicted  when  cause  was  shewn,  that  the 
action  was  brought  to  recovet  HI.,  the  price  of  beer  sold  and 
delivered ;  that  the  plaintiff  was  a  brewer  at  Barton-on-Trent ; 
that  the  order  was  given  in  the  city  of  London,  but  that  the  beer 
sent  from  Burton  was  delivered  at  the  defendant's  place  of  busi- 
ness in  Covent  Garden.  Mr.  Grantham  shewed  cause.  He  did 
not  deny  that,  according  to  previous  decisions  of  this  Court,  the 
writ  might  issue;  but  he  submitted  that  the  Court  had  a  dis- 
cretion to  refu£fe  the  writ  on  the  ground  that  the  amount  sought 
to  be  recovered  was  too  small  to  justify  interference ;  and  that  he, 

(1)  Keating,  J.  had  retired  at  the  end  of  Hilary  Term,  but  concurred  in  the 

judgment. 
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1875  desiring  to  question  the  former  decisions  of  this  Courty  had  a  right, 
WoBTHiNQTON  ^^  ^^  Coiirt  inclinod  to  the  prohibition,  to  an  order  &om  the 
T  ^*  Court  that  the  plaintiff  in  prohibition  should  declare  in  prolii- 
bition.  In  consequence  of  the  great  number  of  applications  to 
this  Court  for  prohibition  to  the  Mayor's  Court  in  small  suits, 
both  points  seemed  to  us  to  require  consideration.  It  is  agreed 
by  all,  that  upon  an  application  to  any  of  the  superior  Courts  for 
a  prohibition  the  Court  has  a  discretion  in  Bome  cases  to  refuse  to 
prohibit.  Whether  the  application  be  by  the  defendant  in  the 
suit  belowy  or  the  plaintiff  or  a  stranger,  if  the  Court  doubt  as  to 
what  is  the  true  state  of  facts,  or  as  to  the  law  applicable  to 
recognised  facts,  it  is  indisputable  that  the  Court  may  decline  to 
proceed  further,  may  refuse  to  prohibit  or  direct  the  plaintiff  in 
prohibition  to  declare.  It  is  also  agreed  that,  if  the  defendant  in 
an  inferior  Court  makes  it  clear  to  a  superior  Court  both  in  fact 
and  law  that  the  inferior  Court  is  proceeding  without  or  beyond 
jurisdiction,  the  superior  Court  is  judicially  bound  ex  debito  justitisB 
to  issue  a  writ  of  prohibition.  In  such  a  case,  when  the  defendant 
below  is  the  applicant  for  prohibition,  it  is  admitted  that  the 
superior  Court  has  no  discretion  to  refuse  to  prohibit  on  the  ground 
that  the  amount  in  dispute  is  small,  or  that  the  application  is 
made  late,  or  on  any  similar  ground.  The  first  point,  therefore, 
now  urged  is,  as  Mr.  Grantham  when  pressed  admitted,  that, 
although  the  Court  is  clear  both  as  to  the  facts  and  the  law  that 
,  the  inferior  Court  is  acting  without  jurisdiction,  that  the  cause 
below  therefore  is  coram  non  judice,  so  that  if  the  defendant 
below  were  the  informant  of  the  superior  Court  it  would  be  bound 
to  issue  the  writ  of  prohibition,  yet,  if  a  stranger  be  the  informant, 
the  Court  may  refuse  the  prohibition  on  the  ground  that  the 
matter  in  dispute  is  small,  or  that  the  application  is,  in  the  opinion 
of  the  Court,  too  late,  or  on  some  similar  ground.  The  second 
point,  in  like  manner,  is  that,  although  the  Court  is  clear  both 
with  regard  to  the  facts  and  the  law  that  the  inferior  Court  is 
acting  without  jurisdiction,  and  although  the  proposed  decision  of 
the  Court  has  upon  precisely  similar  facts  been  approved  of  in  the 
House  of  Lords  in  a  former  prohibition  suit,  yet,  if  the  Court  be 
about  to  prohibit,  the  defendant  in  prohibition  has  a  right  to  an 
order  of  the  Court  to  the  plaintiff  in  prohibition  calling  upon  him 
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to  declare  in  prohibition.    And  for  this  the  high  authority  of       1875 
Lord  Mansfield  is  cited,  WoBTHnroroK 

In  order  to  determine  both  points,  it  seems  to  us  advisable  to    jjgj^,« 
draw  attention  again  to  the  origin  and  reason  of  the  writ  of  pro- 
hibition, and  to  the  history  of  the  procedures  by  which  it  has  at 
different  times  been  enforced :   ''  As  all  external  jurisdiction , 
whether  ecclesiastical  or  civil,  is  derived  from  the  Crown,  and  the 
administration  of  justice  is  committed  to  a  great  variety  of  Courts, 
hence  it  hath  been  the  care  of  the  Crown  that  these  Courts  keep 
within  the  limits  and  bounds  of  their  several  jurisdictions  pre- 
scribed them  by  the  laws  and  statutes  of  the  realm.    And  for  this 
purpose  the  writ  of  prohibition  was  framed,  which  issues  out  of  the 
superior  courts  of  common  law  to  restrain  inferior  courts  "  (Bacon's 
AbridgmentyProhibition, quoting  Belle's  Abridgment).  **  The  object 
of  prohibition  in  general  is  the  preservation  of  the  right  of  the 
King's  Crown  and  Courts,  and  the  ease  and  quiet  of  the  subject " 
(Ibid.).     **  The  King  may  sue  for  a  prohibition,  though  the  plea  in 
the  spiritual  court  be  between  two  common  persons,  because  the 
writ  is  in  derogation  of  his  crown  and  dignity  "  (Ibid.  C).     '^  It  is 
contra  coronam  et  dignitatem  regiam  for  any  to  usurp  to  deal  in 
that  which  they  have  not  lawful  warrant  from  the  Crown  to  deal 
in,  or  to  take  from  the  temporal  jurisdiction  that  which  belo  nged 
to  it.    The  prohibitions  do  not  import  that  the  ecclesiastical  co  urts 
are  aliud  than  the  King's  or  not  the  King's  courts,  but  do  imp  ort 
that  the  cause  is  drawn  into  aliud  examen  than  it  ought  to  be,  and 
therefore  it  is  always  said  in  the  prohibitions  (be  the  court  tern  - 
poral  or  ecclesiastical,  to  which  it  is  awarded),  if  they  deal  in  any 
case  of  which  they  have  not  power  to  hold  plea,  that  the  cause  is 
drawn  ad  aliud  examen  than  it  ought  to  be,  and  therefore  contra 
coronam  et  dignitatem  regiam "  (2nd  answer  in  Articuli  cleri, 
2nd  Inst  602).    "  None  may  pursue  in  the  eoclesiastical  court  for 
that  which  the  King's  court  ought  to  hold  plea  of,  but  upon 
information  thereof  given  to  the  King's  court,  either  by  the  plain- 
tiff or  by  any  mere  stranger,  they  are  to  be  prohibited,  because 
they  deal  in  that  which  appertaineth  not  to  their  jurisdiction" 
(Ibid.  10th  answer). 

And  in  the  judgment  of  Willes,  J.,  in  Oox  v.  Mayor  of  London  (1), 

(1)  Law  Rep.  2  H.  L.  239,  at  p.  254. 
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1875  which  seemed  to  exhaust  all  leandng  and  ingenuity  upon  the 
WamsufaioK  questions  of  prohibition,  this  point  is  thus  treated :  '<  AU  kwM 
Jxmiss.  jurisdiction  is  derired  from  and  must  be  traced  to  the  royal 
authority.  Any  exercise,  however  fitting  it  may  appear,  of  juris- 
diction not  so  authorized  is  an  usurpation  of  the  prerogatite  and  a 
resort  to  force  unwarranted  by  law.  Upon  both  grounds,  viz.,  the 
infringement  of  the  prerogative  and  the  unauthorized  proceeding 
against  the  individual,  ''  prohibitions  by  law  are  to  be  granted  at 
any  time  to  restrain  a  Court  to  intermeddle  with  or  execute  any- 
thing which  by  law  they  ought  not  to  hold  plea  of.  And  they  are 
much  mistaken  that  maintain  the  contrary."  These  authorities 
shew  that  the  ground  of  decision,  in  considering  whether  prohibi- 
tion is  or  is  not  to  be  granted,  is  not  whether  the  individual  suitor 
has  or  has  not  suffered  damage,  but  is,  whether  the  royal  preroga- 
tive has  been  encroached  upon  by  reason  of  the  prescribed  order  of 
administration  of  justice  having  been  disobeyed.  If  this  were  not 
so,  it  seems  diiBcult  to  understand  why  a  stranger  may  interfere  at 
all  If  tfaJB  be  so,  on  what  principle  can  th^ire  be  sny  distinction 
in  the  action  of  Hie  superior  Court  dependent  upon  the  means  by 
which,  or  the  persons  by  whom  it  is  informed  of  the  breach  of 
order,  which  is  a  breach  of  the  prerogative  ?  If  it  is  the^  absolute 
duty  of  the  superior  Court  to  enforce  order  on  being  convinced  of  a 
breach  of  it  by  information  given  by  the  defendant  in  the  suit 
below,  why  should  it  be  a  less  absolute  duty  if  it  is  (50nvinced  of 
the  same  breach  of  order  by  information  given  by  a  stranger? 
Order  is  no  less  broken,  the  prerogative  is  no  less  invaded !  And 
if  the  smallness  of  the  matter  in  dispute  is  to  be  a  ground  for  non- 
interference, still  more  if  delay  in  application  for  the  writ  of  pro- 
hibition is  to  be  a  ground,  they  would  seem  to  be  stronger  grounds 
if  the  defendant  is  to  be  treated  as  the  party  whose  ifitefrttt  is  to 
be  protected,  than  if  the  interference  is  to  be  based  only  On  the 
neoessity  of  preserving  admmistrative  regularity  or  order.  Assume 
that  the  defendant  in  the  suit  is  in  the  wrong,  there  may  be  no 
damage  in  fact  to  him  by  the  declaration  of  his  liability  being 
made  by  one  Court  rather  than  by  another.  It  is  true  that  there 
may  be,  as  by  his  being  cited  to  a  distance,  or  into  a  court  of  more 
expensive  procedure.  But  these  difficulties  may  exist,  although 
the  Coui-t  has  jurisdiction.    It  follows  from  this  view,  also,  that 
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the  real  gronnd  of  the  interference  by  prohibition  is  not  that  the       1875 
defendant  below  is  individually  damaged,  but  that  the  cause  is  WoBTHmaTcnr 
drawn  in  aliud  examen,  that  public  order  in  administration  of  law     j^g^^iasB. 
is  broken.    And  inasmuch  as  the  duty  of  enforcing  such  order  is 
imposed  on  the  superior  Oonrts,  and  the  issue  of  a  writ  of  prohibi- 
tion is  the  means  given  to  them  by  law  of  enforcing  such  order,  it 
seems  to  us  that,  up<m  principle  and  in  the  absence  of  enactment, 
it  must  be  their  doty  to  issue  such  writ  whenever  they  are  clearly 
convinced  by  legal  evidence,  by  whomsoever  brought  before  them, 
that  an  inferior  Court  is  actmg  without  jurisdiction,  or  is  exceeding 
its  juiisdietion.    And  thus  in  the  tbfrd  answer  in  the  case  of-  the 
^  ArtieuU  deiri,"  the  duty  is  dedared  in  absidute  terms  applicable 
to  all  cases :  '^ProUbitions  by  law  ore  to  he  granted  at  any  time 
to  restrain  &  Court  to  intermeddle  with  or  execute  anything  which 
by  law  they  ought  not  to  hold  plea  of,  and  they  are  nra^  mis- 
taken that  maintain  the  contrary/'   And  in  WcukwarS^  v.  Quee»  of 
Spain  (1):  ^Therelore  this  Court,  vested  with  the  powtt  of  pre- 
venting all  iaferior  Courts  from  exceeding  their  jurisdiction  to  the 
prejudice  of  the  Queea  or  her  subjects,  is  loimd  to  interfere  when 
duly  mfaimed  of  such  an  excess  of  jurisdictioiw''   And  again,  '^The 
gamiriiee  at  aU  events  is  a  'stranger  *  on  whose  infcnrmstiaB  and  ' 
eomplaint  <tf  the  excess  of  juxisdietion  in  eontempt  of  the  Grown, 
we  sboff  he  hound  to  correct  it  by  prohibition  "  (p.  217). 

It  is  true  that  there  is  in  Ferder  v.  Berridge  (2)  a  most  weighty 
and  fonnidable  dictum  in  fitvonr  of  the  alleged  distinction  between 
inlonBatioiL  brou^t  forward  by  a  stranger  and  by  the  defendant 
in  the  suit  below*  But,  after  anxiow  consideration,  we  aie  led  to 
doubt  whether  the  exact  pointy  as  now  laid  before  us,  was  pre^ 
sented  to  the  minds  of  the  judges  in  that  case.  We  doubt  whether 
the  point  was  presented  to  the  minds  of  the  judges,  that  they 
omld  xefose  to  prohitnt,  if  both  on  the  &cte  and  the  law  they 
were  dear  that  an  inferior  Cosrt  was  acting-  without  jurisdiction. 
In  that  case  it  is  obvious  that  theve  was  that  uncertainty  as  to 
the  low  whidi  has  always  been  held  to  be  a  justiftoation  to  a 
Court  to  refuse  to  prohilMt  or  to  direct  a  declaraticm  in  prohibi- 
tion.  On  the  first  point,  therefore,  we  are  of  opinion  that,  whethor 

(1)  Law  Bep.  17  Q.  B.  171 ;  20  L,  J.  (2)  4  B.  &  S.  187 ;  32  L.  J.  (Q.B.) 
(Q.B.)  488.  312. 
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1875  the  superior  Court  be  informed  by  the  defendant  or  the  plaintiff 
WoBTHiNGTON  ^^  ^^  ^^  ^^  ^^^  court  boloWy  or  by  a  stranger,  the  only  discre- 
jETTRits  ^^^  which  the  superior  Court  has  to  refuse  a  prohibition  is,  if  it 
doubt  in  fact  or  law  whether  the  inferior  Court  is  exceeding  its 
jurisdiction,  or  is  acting  without  jurisdiction ;  but  if  the  superior 
Court  is  clear  in  fact  and  in  law  that  the  inferior  Court  is  acting  in 
excess  of  its  jurisdiction,  or  without  jurisdiction,  it  cannot  rightly 
refuse  to  enforce  public  order  in  the  administration  of  the  law  by 
refusing  either  to  issue  a  writ  of  prohibition  or  to  put  the  plaintiff 
in  prohibition  to  declare  in  prohibition. 

As  to  the  second  point,  it  is  probable  that  in  the  beginning  a 
writ  of  prohibition  issued  on  mere  verbal  information  given  to  a 
superior  Co\irt  of  Common  law  that  an  inferior  temporal  Court  or 
the  ecclesiastical  Court  was  exceeding  its  jurisdiction.  However 
that  may  be,  it  seems  clear  that  it  was  granted  on  a  surmise  or 
suggestion  made  without  oatL  By  stat.  2  &  3  Ed.  6,  c.  13.  &  14 : 
"  If  any  party,  for  any  matter  or  cause  do  sue  for  a  prohibition,"  &c., 
he  shall,  before  it  be  granted,"  &c.,  '^  bring  the  very  true  copy  of  the 
libel,  and  under  it  shall  be  written  the  suggestion ;  and  in  case  the 
said  suggestion  be  not  proved  true  within  six  months  next  follow- 
ing after  the  said  prohibition  shall  be  granted  and  awarded,  &c." 
Here  the  proof  of  the  truth  of  the  suggestion  comes  after  the 
issue  of  the  writ  granted  upon  the  suggestion.  So  in  the  8th  com- 
plaint in  Articuli  deri :  **  Furthermore  the  prohibition  is  quick 
and  speedy,  for  it  is  ordinarily  granted  out  of  court  by  any  one 
of  the  judges  in  his  chambers,  whereas  the  consultation  is  very 
slowly  and  hardly  obtained,  not  without  oftentimes  costly  motions 
in  open  court,  pleadings,  demurrers,  and  sundry  judicial  hearings 
of  both  parties,  &c."  And  the  28th  answer :  '^  Neither  may  the 
prohibition  be  denied  upon  the  surmise  made  that  the  matter 
pursued  in  the  ecclesiastical  court  is  of  temporal  cognizance,  but 
as  soon  as  that  shall  appear  unto  us  judicially  to  be  false,  we 
grant  the  consultation."  These  seem  to  shew  a  practice  to  issue 
the  writ  upon  a  suggestion  or  surmise  sufficient  on  the  £ace  of 
it,  as  a  writ  of  mandamus  is  now  issued,  with  power  afterwards 
to  set  it  aside  on  sufficient  cause  shewn.  This  latter  might  be 
done  by  satisfying  the  Court  at  once  on  affidavit,  or  by  inducing 
the  Court  to  put  the  plaintiff  in  prohibition  to  declare  in  prohibi- 
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tioD.  This  practice  is  obviously  inconsistent  with  a  suggested  i87o 
right  on  the  part  of  the  defendant  in  prohibition  to  an  order  that  wobtbis^g  u7h 
the  plaintiff  in  prohibition  should  declare  in  prohibition  before  the  j^p^^xj^. 
issue  of  the  writ  of  prohibition.  There  is  no  trace  of  such  a  right 
in  any  book,  and  yet,  if  it  had  existed,  it  is  impossible  to  sup- 
pose that  a  wealthy  hierarchy,  fighting  desperately  for  privileges, 
would  not  haye  exercised  it;  for  by  continually  forcing  every 
plaintiff  in  prohibition  into  a  contested  lawsuit  a  wealthy  Court 
would  inevitably  in  the  end  establish  its  jurisdiction.  The  absence 
of  any  instance  of  the  exercise  of  the  suggested  right  is  the 
strongest  evidence  against  its  existence.  It  seems,  next,  not  diffi- 
cult to  understand  how  the  practice  may  haye  altered,  and  how, 
instead  of  issuing  the  writ  at  once,  and  then  inquiring  whether 
it  should  stand,  the  Court,  in  case  of  doubt,  should  require  the 
plaintiff  in  prohibition  to  declare  in  prohibition,  and  so  the  Court 
should  ascertain  beyond  doubt  the  facts  or  the  law  before  issuing 
the  writ.  The  Courts  would  thus,  in  legal  phraseology,  inform 
their  conscience  before,  instead  of  after,  resolving  to  prohibit. 
This  proceeding,  it  is  said,  is  in  the  nature  of  an  issue  to  inform 
the  conscience  of  the  Court  (Bacon's  Abridgment^  Prohibitiont 
F.  579).  That  this  came  to  be  the  procedure  is  evidenced  by 
Stat  1  Wm.  4,  c.  21,  s.  1,  which,  reciting  that  the  filing  a  sugges- 
tion on  application  for  a  writ  of  prohibition  is  productive  of  un* 
necessary  expense,  and  the  allegation  of  contempt  in  a  declaration 
of  prohibition  filed  before  writ  issued  is  an  unnecessary  form,  &c., 
enacts  **  that  it  shall  not  be  necessary  to  file  a  suggestion  on  any 
application  for  a  writ  of  prohibition,  but  such  application  may 
be  made  on  affidavits  only ;  and  in  case  the  party  applying  shall 
be  directed  to  declare  in  prohibition  before  writ  issued,  such  de- 
claration shall  be  expressed  to  be  on  behalf  of  such  party  only, 
and  not  as  heretofore  on  behalf  of  the  party  and  His  Majesty,  and 
without  alleging  the  delivery  of  a  writ  or  any  contempt/'  &c. 
The  new  practice,  then,  being  inaugurated  and  adopted,  the  ques- 
tion is,  whether  the  suggested  right  has  been  introduced  with  it. 
The  declaration  in  prohibition  is  for  the  purpose  of  informing  the 
conscience  of  the  Court,  that  is  to  say,  of  making  the  Court  clear 
upon  consideration  as  to  facts,  or  law,  or  both.  But  if  the  Court 
is  already  clear,  why  should  it  inquire  further?    Assume  the 
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1875  qnefition  to  be  one  of  law,  and  the  Court  to  be  clear  as  to  the  law, 
WoBiHiHGTOH  ^^  ^^U  pou^^  hj  admission  having  been  preTiondy  decided  bjr 
jjBFFBusB.  ^^  House  of  Lords,  can  it  be  that  the  Court  is  bound  on  request 
to  order  the  same  question  to  be  raised  on  demurrer,  and  to  hear 
the  question  again  and  again  solemnly  argued,  when  it  must  be 
bound  by  authority  to  decide  it  always  in  one  way  ?  And  yet 
this  is  the  state  of  things  suggested  to  be  according  to  law*  But 
then  we  have  to  deal  with  the  formidable  statement  of  Lord  Mans- 
field in  the  case  of  i^^.  John's  OdOege  v.  Teddmgftm  (1) :  '' Wh^ 
the  Court  is  clearly  of  opinion  that  there  is  sufficient  ground  for 
a  prohibition,  the  defendant  has  a  right  to  put  the  plaintiff  to 
declare,  that  his  jurisdiction  may  not  be  taken  fiom  him  in  a  sum- 
mary way  where  no  writ  of  error  wiU  lie/'  It  is  curious,  however, 
to  find  that  in  the  Lidex  to  1  Burr.,  in  which  is  a  statement 
equivalent  to  that  which  in  more  modem  reports  is  called  the 
head-note  of  the  case,  the  phrase  used  by  him  who  reported  the 
judgment  is  that  the  defendant  in  prohibition  has  ^'  perhaps  **  a  right 
to  demand  it,  i^.  a  dedaratbn  by  the  plaintiff  in  prohibition  when 
the  opinion  of  the  Court  is  against  him.  And  in  the  report  in 
1  W.  BK  81,  of  the  same  case,  the  phrase  attributed  to  Lord 
Mansfield  in^the  judgment  is  ^'a  sort  of  right."  The  same  phrase 
of  a  '*  sort  of  right ''  is  adopted  in  Buller's  Nisi  Prius,  and  so  in 
Beminffian  v.  Dalby  (2),  where  it  was  insisted  that  the  party  op- 
posing the  rule  was  entitled  to  insist  upon  the  opposite  party 
declaring  in  prohibition,  in  order  that  the  question  might  be  placed 
on  the  record.  Lord  Denman  is  stated  to  have  acceded  in  terms. 
But  in  the  report  of  the  case  in  14  L.  J.  (Q.  B.)  6,  he  is  made  to 
use  the  phrase  *^  a  sort  of  right."  And  in  both  cases,  and  in  the 
cases  which  were  then  arising  before  the  Courts  where  the  jurisdic- 
tion claimed,  being  that  of  a  proprietory  Court,  was  a  valuable 
property,  and  where  each  jurisdiction  claimed  was  by  virtue  of  a 
different  grant,  it  seemed  appropriate  to  say  that  the  person 
whose  jurisdiction  was  attacked  had  almost  a  right,  or  a  sort  of 
right,  to  have  the  matter  discussed  in  the  most  solemn  form,  and 
subject  to  appeal.  But  if  the  phraseology  used  was  that  *'  the 
party  had  a  sort  of  right,"  it  is  obvious  that  the  cases  are  no 
authority  for  the  absolute  right  now  claimed.    And  there  seem 

(1)  1  Burr.  198.  (2)  9  Q,  B.  476, 
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to  be  strong  authorities  to  the  oontraiy.     la  Be  Chanedhr  of      1S75 
Chiford  y*  Taylor  (1),  it  is  stated  at  the  end  of  the  report,  note  wonHzmroir 
(a),  pi  974 :  ^  After  the  jadgment  was  given,  Lord  Denman,  C. J.,    j„^,^ 
in  answer  to  a  question  put  by  the  counsel  for  the  Unirersity, 
said  that  the  writ  was  to  issue*  and  that  the  Court,  eutertaining 
no  doubt,  did  not  mean  to  put  the  complainant  to  declare  in  prohi- 
bition."   And  In  re  Dean  of  York  (2),  the  counsel*  arguing  for 
the  defendant  in  prohibition,  submitted  that  should  the  Court 
incline  to  prohibit,  they  would  order  the  party  applying  to  declare, 
&C. ;  and  the  counsel  for  the  plaintiff  in  prohibition  retorted  that 
it  was  discretionary  in  the  Court  to  order  parties  to  declare  or  not, 
but  the  course  was  not  to  do  so  when 'the  case  was  clear.    The 
judgment  is :  ''If  we  felt  any  doubt  we  should  be  bound  to  invite 
further  discussion  by  calling  upon  the  Dean  of  York  to  declare  in 
prohibition ;  but  after  the  full  and  deliberate,  long-prepared,  and 
maturely  digested  arguments  which  we  have  heard  enforced  with 
consummate  ability  by  counsel  of  the  greatest  learning  and  of  the 
highest  reputation^  no  additional  light  can  be  expected.     We  owe 
it  to  all  the  parties  to  save  them  the  inconvenience  and  anxiety  of 
further  delay."    And  the  rule  for  a  prohibition  was  made  absolute. 
And  in  De  Saber  v.  Queen  of  Portugal  (3),  Lord  Campbell,  at 
pu  220,  says :  '^  If  we  had  entertained  any  grave  doubt  upon  the 
subject  we  should  have  directed  the  applicant  to  declare  in  prohi- 
bition, but  being  clearly  of  opinion  that  there  is  an  excess  of 
jurisdiction  in  the  Court  below,  it  is  our  duty  simply  to  make  the 
rule  absolute."    It  is  true  that  in  these  cases  the  application  was 
made  by  the  defendant  in  the  suit  below,  but  we  think  it  impos- 
sible that  such  phraseology,  without  any  notice  of  any  distinction, 
would  have  been  so  often  used  if  the  suggested  right  had  existed. 
Beason  and  authority  seem  to  us,  therefore,  to  be  equally  against 
the  suggested  claim  of  right.    The  authorities  relied  on  in  support 
of  the  claim,  when  examined,  fail  to  support  it.    We  are,  there- 
fore,  of  opinion  that,  although  the  Court  inclines  to  a  prohibition, 
the  defendant  in  prohibition  has  no  right  to  an  order  from  the 
Court  that  the  plaintiff  in  prohibition  should   declare  in  prohi- 
bition*   We  are  of  opinion  that  it  is  always  in  the  discretion  of 

(1)  1  Q.  B.  952.  (2)  2  Q.  B.  1. 

(3)  17  Q.  B.  220 ;  20  L.  J.  (Q-B.)  468. 
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1875  the  Court  to  say  whether  the  plaintiff  in  prohibition  shall  or  shall 
WoBTHDraTON  ^ot  be  put  to  declare ;  and  that  when  the  Court  is  clear  both  in 
Jeffribb  ^*^*  ^^^  ^^^  *^**  ^^®  inferior  Court  is  acting  in  excess  of  or  with- 
out jurisdiction^  the  writ  of  prohibition  should  issue  without  the 
plaintiff  in  prohibition  being  put  to  declare.  In  the  present  case 
the  Court  is  of  opinion  that  both  facts  and  law  are  clear,  and, 
therefore,  that  the  writ  of  prohibition  should  issue,  and  that  the 
rule  should  be  made  absolute  with  costs. 

Bide  ahsolute. 

Attorney  for  plaintiff  in  prohibition  :  Boyle. 
Attorney  for  defendant :  The  City  Solicitor. 


April  21.  DINN  V.  BLAKE. 

Arbitration — Mistake  of  Law — Application  to  send  hack  Award — Compulsory 

Beference, 

An  award  will  not  be  sent  back  to  the  arbitrator  on  the  groand  that  he  has 
made  a  mistake  in  the  legal  principle  upon  which  his  award  is  based,  except  where 
the  arbitrator  himself  admits  the  mistake. 

This  was  an  action  which  had  been  compulsorily  referred  to 
the  master  under  the  Common  Law  Procedure  Act,  and  application 
was  now  made  on  behalf  of  the  plaintiff  that  the  certificate  of 
the  master  might  be  referred  back  to  him  in  order  that  he  might 
review  his  decision.  The  facts,  so  far  as  material,  were  as  follows : 
The  master  had  awarded  against  the  plaintiff.  It  was  stated  in 
the  affidavits,  that  after  the  master  had  pronounced  his  award  he 
had  stated  in  a  conversation  with  the  plaintiff  the  grounds  on 
which  he  had  decided.  The  plaintiff  sought  to  shew  that  the 
grounds  so  stated  shewed  that  the  master  had  made  a  mistake  in 
point  of  law. 

iMciuB  Kelly  moved  for  a  rule  nisi.  He  contended  that  where 
it  was  clearly  shewn  that  the  arbitrator  had  made  a  mistake  in 
point  of  law  or  of  fact  the  Court  would  send  the  award  back.  He 
cited  Flynn  v.  Bdberison  (1) ;  In  re  Dare  Valley  By.  Co.  (2) ;  MUb 

(1)  Law  Rep.  4  C.  P.  324.  (2)  Law  Rep.  6  Eq.  429. 
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Y.  The  Bom/en  Company  (1);  Be  Hall  and  Hinds  (2) ;  Eodgkinson       1875 
T.  Femie  (3) ;  Oore  y.  Baker  (4) ;  Loekwood  v.  Smith.  (5)  ^^ 


Brett,  J.  The  motion  is  to  refer  back  the  certificate  to  the 
master  that  he  may  reconsider  his  award  under  the  following  cir- 
cumstances: It  is  alleged  that  he  has  stated  to  the  plaintiff 
orally  the  ground  of  his  decision,  and  the  plaintiff's  counsel  says 
that  upon  such  statement  he  can  satisfy  the  Court  that  the  master 
decided  wrongly  in  point  of  law.  It  i3  not  in  any  way  shewn  to 
the  Court  that  the  master  considers  his  decision  to  have  been 
wrong.  I  am  of  opinion  that  in  such  a  state  of  facts  we  haye  no 
jurisdiction  to  send  back  the  certificate.  This  is  a  reference  under 
the  Common  Law  Procedure  Act  Before  that  Act  there  was 
some  fluctuation  of  opinion  among  the  judges  as  to  the  question 
in  what  cases  an  award  might  be  referred  back ;  and  after  the  Act 
it  was  asserted  that  the  powers  of  the  Court  were  in  that  respect 
larger  than  they  were  before.  In  the  case  of  Hodgkinson  y. 
Femie  (3)  both  questions,  yiz.,  as  to  when  there  was  power  to 
refer  back  and  as  to  the  effect  of  the  statate,  were  considered,  and 
the  law  was  clearly  declared  in  the  judgment  of  Williams,  J.  He 
lays  it  down  that  the  award  cannot  be  sent  back  and  the  arbitrator 
forced  to  reyiew  it  merely  on  the  ground  that  there  has  been  a 
mistake  of  fact  or  of  law.  The  exceptions  he  mentions  to  the 
rule  are  where  there  has  been  corruption  or  fraud,  and  where  it 
appears  on  the  face  of  the  award  that  there  has  been  a  mistake  of 
law  or  iBci.  The  plaintiffs  counsel  has  cited  certain  cases  to  us 
as  authorities  in  his  fayour.  The  first  case  was  In  re  Bare  VoMey 
By.  Co.  (6);  but  in  that  case,  as  pointed  out  by  my  Brother 
Archibald,  the  arbitrator  had  taken  into  consideration  what  was 
neyer  submitted  to  him,  and  so  exceeded  his  jurisdiction.  The 
other  cases  on  which  reliance  was  placed  were  Milh  y.  The  Bowyers' 
Company  (1),  and  Flynn  y.  Bdberteon,  (7)  The  latter  case  was 
decided  on  the  authority  of  MUls  y.  The  Bowyers*  Company  (1), 
in  which  case  it  was  said  that  the  Court  could  refer  back  the 

(1)  8  K.  &  J.  66.  (4)  4  E.  &  B.  470;  24  L.  J;(Q.B.)  94. 

(2)  2  Man.  &  G.  847.  (5)  10  W.  R.  628. 

(8)  8  C.  B,  (N.S.)  1 89 ;  26  L.  J.  (C.P.)  (6)  Law  Rep.  6  Eq.  429. 

217.  (7)  Law  Rep.  4  C.  P.  324. 
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1875  award  if  the  arbitrator  himself  stated  that  in  his  opinion  he  had 
Don  made  a  mistake  of  law  or  fact,  and  was  desirous  of  the  assistance  of 
the  Court  and  willing  to  review  his  decision  on  the  point  on  which 
he  believed  himself  to  have  gone  wrong.  These  cases  have  appa- 
rently established  another  exception  in  addition  to  those  men- 
tioned hj  Williams,  J.  But  the  exception  depends  on  the  admission 
of  the  arbitrator  himsell  In  Loehwood  ▼.  Smiih  (1)  Martin,  B., 
says:  ''There  must  be  some  grounds  given  us  to  suppose  that  the 
arbitrator  is  satisfied  there  has  been  a  mistake."  It  appears  to  me 
that  the  present  case  is  not  brought  within  that  exception.  There 
will,  therefore,  be  no  rule. 

Denman,  J.  I  am  of  the  same  opinion.  I  only  wish  to  say  a 
few  words  as  to  the  decision  in  Oore  v.  Baker.  (2)  In  that  case 
I  was  arbitrator,  and  there  being  pleas  of  never  indebted  and  set- 
oSy  I  was  of  opinion  that  the  setoff  exceeded  the  amount  of  thp 
daim  proved.  I  therefore  found  for  the  defendant  on  the  plea  of 
set-off ;  but  a  certain  amount  being  shewn  to  be  due  subject  to  the 
set-off,  I  found  generally  for  the  plaintiff  on  the  plea  of  never 
indebted.  The  effect  of  this,  it  appeared,  would  have  been  to 
give  the  whole  costs  of  the  issue  to  the  plaintiff,  though  he  failed 
in  establishing  a  large  part  of  his  claim.  The  Common  Law 
Procedure  Act  had  been  recently  passed,  under  which  it  is  pro- 
vided that  in  such  a  case  the  jury  shall  find  the  issues  distributively. 
Under  these  circumstances  I  gave  the  defendant  a  letter,  stating 
that  I  was  quite  willing  to  do  that  if  the  Court  thought  proper. 
The  Court  had  that  letter  before  them,  though  it  is  not  referred  to 
in  the  report)  and  accordingly  sent  the  award  back  to  me  to  find  dis- 
tributively on  the  issue  of  never  indebted.  That  case  seems  to  me 
to  constitute  an  example  of  that  exception  fix)m  the  general  rule 
which  my  Brother  Brett  referred  to  as  an  addition  to  those  laid 
down  by  Williams,  J.  But  the  Court  will  not,  in  case  of  a  mis- 
take, send  back  the  award  without  an  assurance  from  the  arbitrator 
himself  that  he  is  conscious  of  the  mistake  and  desires  the  assist- 
ance of  the  Court  to  rectify  it.  In  this  case  there  is  nothing  of 
that  sort  To  accede  to  the  application  would  be  simply  to  allow 
of  an  appeal  from  the  arbitrator  on  a  point  of  law. 

(1)  10. W.  B.  628.  f   (2)  4  E.  &  B.  470;  24  L.  J.  (Q.B.)  94. 
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Abghibald,  J.    I  am  of  the  same  opinion.     The  general  prin-        1875 
ciple  is  that  an  award  is  final ;  and,  assuming  that  it  is  good  on       dikn 
the  face  of  it»  there  can  be  no  appeal  from  it.    The  only  excep-      biIkx. 
tions  are  where  there  is  corruption  on  the  part  of  the  arbitrator, 
or  excess  of  jurisdiction,  or  where  the  arbitrator  himself  admits 
that  there  is  a  mistake,  and,  as  it  were,  craves  the  assistance  of 
the  Court  in  setting  it  right.    In  this  case  the  arbitrator  has  stated 
that  he  decided  on  certain  grounds,  and  the  plaintLBTs  counsel 
Btates  that  they  are  erroneous,  but  there  is  nothing  to  shew  that 
the  arbitrator  admits  that  he  has  decided  erroneously.    The  case 
-does  not,  therefore,  come  within  the  exception  to  the  general  rule. 

Rule  refused. 
Attorney  for  plaintiff:  Dinn. 


GRIMOLDBY  v.  WELLS.  AprU  2X 


JSale — Goods  not  equal  to  Sample — Befeetion  by  Purchaser — Purchaser  not  bound 

to  send  back  the  Goods, 

Where  goods  were  sold  by  sample,  and  the  bulk  was  found  by  the  purchaser 
on  inspection  after  delivery  not  to  be  equal  to  sample : — 

Bddy  that  the  purchaser  might  reject  the  goods  by  giving  notice  to  the  vendor 
that  he  would  not  accept  them,  and  that  they  were  at  the  vendor's  risk,  and  was 
Qot  bound  to  send  back,  or  offer  to  send  back,  the  goods  to  the  vendor,  or  to  place 
them  in  neutral  custody. 

Appeal  from  the  decision  of  the  County  Court  of  Lincolnshire. 

The  facts  were  as  follows : — 

The  action  was  brought  in  March,  1874,  to  recoyer  the  price  of 
four  quarters  of  tsires  sold  by  the  plaintiff  to  the  defendant.  The 
sale  was  by  word  of  mouth  by  sample,  and  the  bulk  was  delivered 
on  the  9th  of  October,  1873,  to  the  defendant.  The  defendant  and 
plaintiff  lived  about  nine  miles  apart,  and  the  tares  were  sent  part 
of  the  way  in  a  cart  belonging  to  the  plaintiff,  and  then  placed  in 
a  cart  belonging  to  and  sent  by  the  defendant,  and  taken  by  his 
servant  into  his  barn,  where  they  remained  at  the  time  of  the  trial 
of  the  action.  On  the  day  of  the  delivery  the  defendant  inspected 
the  bulk,  and  then  wrote  and  posted  a  letter  to  the  plaintiff, 
which  however  was  not  produced  at  the  trial,  having  been  lost  by 
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1875       the  plaintifil    After  the  letter  had  been  posted,  but  before  the 
Gbimoldbt"  pl&inti£f  receiTed  it,  the  defendant  met  the  plaintiff  and  told  him 

WEL13.  ^^^^  ^^^  ^'^'^  ^^^^  ^  ^  (defendant's)  bam,  that  they  were  bad, 
that  he  wonld  not  have  them,  nor  pay  for  them,  and  that  the 
plaintiff  might  do  what  he  liked  with  them.  The  defendant 
stated  that  the  contents  of  the  letter  were  to  the  same  general 
effect  as  the  verbal  statement.  The  defendant  did  not  return, 
or  offer  to  return,  the  tares  to  the  plaintiff,  nor  did  he  place 
them  in  neutral  custody,  but  they  remained  in  his  bam  as  before 
stated.  Early  in  January  the  defendant,  for  the  purpose  of 
shewing  that  the  tares  were  inferior  to  sample,  had  one  of  the 
sacks  opened  and  ^  dressed  over,"  and  the  result  of  the  dressing 
was  produced  in  court.  The  county  court  judge  found  that  the 
tares  were  not  equal  to  sample. 

It  was  contended  for  the  defendant  that  there  was  no  sufficient 
evidence  of  an  acceptance  within  the  Statute  of  Frauds,  and  that 
the  goods  not  being  equal  to  sample  the  defendant  was  entitled  to 
reject  them. 

The  county  court  judge  held  that  there  was  an  acceptance 
within  the  Statute  of  Frauds,  and,  relying  on  the  authority  of 
Couston  V.  Chapman  (1),  that  the  defendant  could  not  reject  the 
goods  without  returning  them,  either  actually  or  constractively, 
to  the  plaintiff,  or,  at  any  rate,  placing  them  out  of  his  own 
custody,  and  that  having  retained  them  in  his  own  possession  be 
was  bound  to  pay  for  them.  He  therefore  gave  judgment  for  the 
plaintiff. 

A.  Wills,  Q.C,  for  the  defendant.  The  goods  were  rejected 
most  unequivocally  by  the  defendant.  The  only  question  is,, 
whether  in  such  a  case  there  is  any  obligation  to  return,  or  offer 
to  return  the  goods,  or  to  place  them  in  neutral  custody.  The 
county  court  judge  appears  to  have  relied  on  the  decision  in 
Catistan  v.  Chapman.  (1)  The  statement  in  the  head-note,  if  it  i& 
to  be  construed  as  meaning  that  there  is  such  an  obligation,  i& 
not  borne  out  by  the  judgment  The  only  passage  which  could  be 
relied  on  as  shewing  there  is  such  an  obligation  is  that  in  Lord 
Chelmsford's  judgment  on  p.  256,  beginning  *'  where  a  party  desirea 
to  rescind,  &c."    But  looking  to  the  facts  of  the  case  it  would 

(1)  Law  Rep.  2  H.  L.,  Sc  250. 


VOL.  X.]  EASTEB  TBBM.  XXXVin  VICT.  893 

seem  that  ^^ return"  there  only  means  '' reject."    On  the  other        1875 
hand,  in  the  case  of  Lucy  v*  Moufld  (1)  Martin,  B.,  and  Bram-   Obuoldbt 
well,  B.,  distinctly  stated  that  there  was  no  such  obligation.  WmA 

MeKeBar,  for  the  plaintiff  The  county  court  judge  has  found 
that  there  was  an  acceptance  as  a  matter  of  fietct.  It  is  a  strong 
thing  to  say  that  the  vendor  is  bound  to  fetch  the  goods  back 
any  distance  when,  as  here,  the  purchaser  has  removed  them  from 
the  place  of  delivery. 

[He  dted  Oaohe  v.  Bidddien  (2)  and  Okdl  v.  Smith.  (3)] 

LoBD  CoLEBiDGE,  C.J,  I  am  of  opinion  that  our  judgment 
should  be  for  the  defendant.  The  first  question  is,  whether  there 
was  an  acceptance  within  the  Statute  of  Frauds.  It  is  not  neces- 
sary in  the  view  we  take  to  decide  this,  but  I  should  say  that  there 
was  evidence  of  such  an  acceptance. 

The  next  question  is,  whether  the  defendant  has  done  anything 
to  disentitle  him  to  reject  the  goods.  A  person  who  seeks  to  reject 
goods  as  not  in  accordance  with  contract  must  do  nothing  after  he 
discovers  that  they  are  so  in  the  nature  of  an  exercise  of  dominion 
over  the  goods,  or  inconsistent  with  the  property  in  them  being  in 
the  vendor.  I  do  not  see  that  in  the  present  case  the  defendant 
did  anything  to  make  the  goods  his  own.  He  merely  left  them  in 
his  bam,  after  distinctly  giving  notice  to  the  plaintiff  that  he  would 
Aot  have  them,  and  that  he,  the  plaintiff,  might  do  as  he  liked 
with  them.  Under  these  circumstances,  it  appears  to  have  been 
pressed  upon  the  judge  that  it  was  the  duty  of  the  purchaser  if  he 
rejected  the  goods,  not  only  to  abstain  from  exercising  dominion 
over  them,  but  to  return  them  in  the  sense  of  actually  sending 
them  back  to  the  vendor.  It  is  admitted  that  there  is  no  autho- 
rity in  favour  of  such  a  proposition,  unless  the  expressions  used  by 
the  House  of  Lords  in  the  case  of  Cowion  v.  Chapman  (4)  are 
sucIl 

It  appears  to  me  manifest  that  no  such  effect  can  be  attributed  to 
them.  The  decision  in  that  case  was  plainly  in  accordance  with 
the  settled  law  on  the  subject  What  was  there  said  was  that  some 
unequivocal  act  must  be  done  by  the  purchaser,  if  he  means  to  in* 
sist  on  his  right  of  rejection,  to  shew  that  he  does  so  reject ;  and  in 

(1)  6  H.  &  N.  229 ;  29  L.  J.  (Ex.)  110.  (3)  1  Stark.  107. 

(2)  1  C.  &  K.  561.  (4)  Law  Rep.  2  H.  L.,  Sc.  2Z0, 
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1875  that  case,  the  Court  thought  that  there  had  been  no  such  act.  The 
'ohdiouibt'  proposition  which  it  is  attempted  to  base  upon  the  dictmn  attri-^ 
WbLls.  buted  to  Lord  Chelmsford,  viz.,  that  the  'purchaser  must  send  the 
goods  back,  or  place  them  in  some  neutral  custody,  forms  no  part 
of  the  judgment  in  the  case.  It  seems  to  me  that  all  that  the 
noble  lord  meant  was,  that  if  either  of  the  courses  he  referred  to 
had  been  taken  it  would  have  constituted  an  unequivocal  act 
signifying  the  intention  to  reject. 

There  is  no  want  of  authority  to  the  contrary  of  the  pioposition 
contended  for.  In  the  case  of  lAkcy  t.  Mouflel  (1)  both  Martin,  B« 
and  Bramwell,  B.,  expressly  lay  it  down  that  ifc  is  not  necessary  to* 
send  back  the  goods  in  order  to  entitle  the  purchaser  to  reject 
them.  It  would  be  very  hard  if  it  were  so.  By  the  supposition 
the  Tender  has  not  complied  with  the  contract,  and  has  sent  goods^ 
which  as  against  the  purchaser  he  had  no  right  to  send;  why 
should  he  be  entitled  to  impose  upon  the  purchaser,  who  neyer 
bargained  for  such  goods,  and  who  has  a  right  to  reject  them,  the 
burden  of  sending  them  back,  possibly  for  a  considerable  distance, 
at  a  considerable  expense  ?  No  authority,  as  it  seems  to  me^  can 
be  cited  for  such  a  proposition,  and  the  reason  and  justice  of  the 
thing  are  against  it.  For  these  reasons  it  appears  to  me  that  the 
county  court  judge  was  wrong,  and  his  judgment  must  be  reversed. 

Bbett,  J.  There  are  two  points  in  this  case.  First,  whether 
there  was  an  acceptance  of  these  goods  within  the  Statute  of 
Frauds.  Secondly,  whether  it  is  necessary  that  the  defendant 
should  in  fact  send  back  or  offer  to  send  back  the  goods,  or  put 
them  on  neutral  ground,  in  order  to  be  entitled  to  exercise  his 
right  of  rejecting  them.  As  to  the  first  point,  I  decline  to  give  any 
opinion,  because  it  is  unnecessary,  as  I  think,  to  decide  it.  Lord 
Campbell  lays  it  down  in  Morton  v.  Tibbett  (2)  as  the  result  of  the 
authorities,  that  there  may  be  an  acceptance  within  the  Statute  of 
Frauds,  but  yet  no  such  acceptance  as  to  preclude  the  defendant 
from  rejecting  the  goods  if  not  in  accordance  with  the  contract* 
In  the  present  case,  therefore,  I  only  assume  that  there  was  an 
acceptance  which  did  make  a  binding  contract  within  the  Statute 
of  Frauds. 

Putting  this  question  aside,  there  is  here  a  contract  for  the 

(1)  5  H.  &  N.  283 ;  29  L.  J.  (Ex.)  110.         (2)  15  Q.  B.  423 ;  19  L.  J.  (Q.B.)  382. 
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sale  of  goods,  and  by  agreement  they  are  to  be  delivered  before  a  187S 
&ir  opportunity  for  inspection  arises ;  for  it  cannot  properly  be  ^b^oldbt 
said  that  it  would  be  reasonable  to  hold  the  defendant  bound  to  _^-  ^ 
examine  them  when  they  were  delivered  to  him  at  half  way  of  the 
journey.  The  defendant  has  a  right  to  inspect  the  goods,  and  it 
seems  to  me  that  where  the  sale  is  by  sample,  and  inspection  is  to 
be  at  some  place  after  delivery,  the  true  proposition  is,  that  if  the 
purchaser  on  such  inspection  finds  the  goods  are  not  equal  to 
sample,  or  if  they  are,  in  fact,  not  equal  to  sample,  he  has  a  right 
to  reject  them  then  and  there,  and  is  not  bound  to  do  more  than 
reject  them.  There  are  several  modes  in  which  he  may  reject 
them,  some  of  which  are  pointed  out  by  Lord  Chelmsford  in 
CouslanY.  Chapman  (1),  in  the  passage  which  was  cited  from  his 
judgment,  and  which,  in  my  opinion,  is  to  be  read  not  as  if  cumu- 
lative, but  as  if  alternative.  He  may,  in  fact^  return  them,  or 
offer  to  return  them ;  but  it  is  sufficient,  I  think,  and  the  more  usual 
course  is,  to  signify  his  rejection  of  them  by  stating  that  the  goods 
are  not  according  to  contract  and  they  are  at  the  vendor's  risk.  No 
particular  form  is  essential ;  it  is  sufficient  if  he  does  any  unequi- 
vocal act  shewing  that  he  rejects  them.  Here  the  county  court  judge 
thought  that  there  was  sufficient  notice  of  the  defendant's  rejec- 
tion of  the  goods,  but  he  supposed  himself  bound  to  hold  that  the 
purchaser  must  do  more  than  reject  the  goods,  viz.,  actually  send 
them  back  or  offer  to  do  so.  There  is  not  much  authority  to  be 
found  on  the  subject,  but  I  think  the  general  understanding  has 
been  that  this  is  not  necessary.  And  it  appears  to  me  that  the 
dicta  of  Martin,  B.,  and  Bramwell,  B.,  in  the  case  of  Lucy  v. 
Mou/l'st  (2),  are  right.  In  the  case  of  EeilbuH  v.  Hickson  (3)  it  was 
held  that  goods  delivered  in  London,  and  sent  by  the  purchaser  to 
Lflle,  might  be  rejected  at  the  latter  place.  The  rest  of  the  Court 
in  that  case  rested  their  opinion  on  some  supposed  new  agree- 
ment, but  I  ventured  to  go  further,  and  to  say  that  though  prima 
facie  the  inspection  of  the  goods  ought  to  have  been  in  London,  and 
therefore  prim&  facie  and  with  respect  to  any  obvious  defects 
London  was  the  place  for  rejection  of  the  goods,  yet  as  the  defect 
was  a  secret  one  caused  by  the  plaintiff's  workmen,  so  as  by  them 
to  bo  intentionally  secret  and  one  that  could  not  by  reasonable 

(1)  Law  Rep.  2  H.  L.,  Sc  at  p.  256.  (2)  5  H.  &  N.  233 ;  29  L.  J.  (Ex.)  110. 

(3)  LawRep.  7C.P.  438. 
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1875  skill  and  care  be  discovered  until  the  goods  were  tested  at  Lille,  it 
Gbimoldbt  was  as  if  the  inspection  were  by  the  contract  to  take  place  at 
Wma»  Lille.  I  stated  it  as  my  opinion,  therefore,  that  there  was  a  right 
;to. reject  at  Lille.  I  still  hold  by  that  opinion,  and  I  think  that 
:^)ien  there  is  a  sale  by  sample,  and  the  time  for  inspection  is  sab- 
sequent  to  delivery,  and  the  place  of  inspection  different  from  that 
of  delivery,  then  if  the  goods  are  found  on  such  inspection  not  to 
be  equal  to  sample,  the  purchaser  has  a  right  to  reject  them  then 
and  there>  and  it  is  the  duty  of  the  vendor  to  get  them  back 
thence. 

Denhan,  J.    I  am  also  of  the  same  opinion.    At  firsts  I  felt 

some  difficulty,  in  consequence  of  the  way  in  which  the  county 

court  judge  has  reserved  the  point    The  question  is  not  wholly 

one  of  law,  but  depends  on  questions  of  fiEtct  of  which  he  was  the 

judge.    I  doubted  whether  we  could  overrule  his  decision  on  what 

seems  to  be  a  mixed  question  of  law  and  fact ;  but  it  seems  to  me 

that  the  fair  construction  of  the  case  is,  that  he  thought  himself 

bound  by  law  to  find  for  the  plaintiff  on  the  ground  that  the 

defendant  had  not,  in  fact,  returned  the  goods  or  done  anythmg 

equivalent  to  a  constructive  return  of  them.    The  question  the 

judge  seems  to  have  intended  to  reserve  for  our  opinion  is,  whether 

his  decision  was  in  this  respect  right,  and  if  so  I  think  he  was 

wrong,  for  it  seems  to  me  that  all  the  defendant  was  bound  to  do 

was  unequivocally  to  signify  that  he  rejected  the  goods.    I  agree 

with  the  opinion  expressed  by  my  Lord  and  my  Brother  Brett  in 

this  case,  and  by  Martin,  B.,  and  Bramwell  B.,  in  the  case  of  Luey 

V.  Mouflet  (1),  that  there  need  not  be  a  return,  either  actual  or  con* 

structive,  of  the  goods.    It  is  sufficient  if  there  is,  as  there  was  in 

this  case,  a  clear  notice  that  the  goods  are  not  accepted,  and 

are  at  the  risk  of  the  vendor.    The  only  other  question  raised  is, 

whether  there  was  an  acceptance  within  the  Statute  of  Frauds.  On 

this  I  express  no  opinion,  as  in  the  event  it  becomes  unnecessary 

to  do  so. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff:  ii.  Dickson. 
Attorneys  for  defendant :  Scott  dt  Co. 

(1)  5  H.  &  N,  233 ;  29  L.  J.  (Ex,)  110. 
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BIRCHALL  V.  PUGIN,  1875 

MOLLOY,  Gabnishkb.  '^prU  2& 

Attorney* B  Cfharge  fw  Costs  on  **  Property  recovered  " — AttachmerU  of  Debts — 
Prk>rtVy— 23  &  24  Vict.  c.  127,  s.  2B^Common  Law  Procedure  Ad,  1854, 

s,  61. 

« 

The  defendant  having  recovered  a  snm  of  money  in  an  aotion  brought  by  him 
against  M.,  B.,  the  defendant's  attorney  in  thaft  action,  had  taken  out  a  summons 
for  an  order  charging  his  costs  in  such  action  upon  the  sum  recovered.  The 
plaintiff  afterwards,  having  recovered  judgment  in  his  action  against  the  defend- 
ant, obtained  an  ex  parte  garnishee  order  attaching  the  sum  recovered  by  defendant 
against  M.  in  execution.  . 

Under  these  circumstances  the  parties  came  before  a  judge  at  Chambers,  B. 
claiming  to  have  a  charging  order  on  the  judgment  debt  as  property  recovered 
within  the  28th  section  of  23  &  24  Vict.  c.  127,  and  the  plaintiff  claiming  an  order 
on  M.  to  pay  the  sum  attached  to  him.  The  judge  made  an  order  in  favour 
ofR:— 

Seldy  that  he  was  right  in  so  doing;  that  the  sum  recovered  was  property 
within  the  section,  and  that  the  attorney  was  entitled  to  priority. 

This  was  an  application  by  way  of  appeal  from  the  decision  of 
Brett^  J.y  at  Chambers,  refusing  to  make  an  order  under  the  61st 
section  of  the  Common  Law  Procedure  Act,  1854,  that  one  Molloy 
should  pay  two  sums  of  691.  and  1107.  to  the  plaintiff.  The  facts 
were  as  follows : — The  plaintiff  had  recovered  judgment  in  the 
action,  and  sought  to  attach  in  execution  two  sums  of  69/.  and  1107. 
which  were  due  to  the  defendant  Pagin  from  Molloy  by  the  award 
of  an  arbitrator,  to  whom  an  action  by  Pugin,  the  defendant,  against 
Molloy,  and  all  matters  in  difference,  had  been  referred.  A  Mr. 
'  Button  had  acted  as  Pugin's  attorney  in  the  action  of  Pugin  t. 
McHoy  and  the  arbitration.  On  the  6th  of  February  Button  took 
out  a  summons  at  Chambers  for  an  order  imder  23  &  24  Vict, 
c.  127, 8. 28,  charging  the  costs  due  to  him  in  respect  of  the  action 
of  Pugin  y.  Molloy  and  the  reference  upon  the  sums  recovered. 
Before  the  hearing  of  that  summons  the  plaintiff  Birchall,  having 
recovered  judgment  in  his  action  against  Pugin,  obtained  a 
garnishee  order  ex  parte  attaching  the  two  sums  of  69/.  and  1102. 
under  the  6l8t  section  of  the  Common  Law  Procedure  Act,  1854. 
The  case  then  came,  before  Brett,  J.,  at  Chambers,  when  Button 
claimed  to  have  da  order  charging  his  costs  upon  the  sums  reco- 
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yered  as  aforesaid,  and  the  plaintiff  Bircball  claimed  an  order, 
under  the  6l8t  section  of  the  Common  Law  Procedure  Act,  1854, 
that  Molloj  should  pay  them  to  him  as  the  execution  creditor 
in  the  action  of  BirchaM  y.  Puffin.  After  the  award  in  Puffin  y. 
MoUoy  had  been  made,  and  before  the  costs  were  taxed,  Mr.  Pugin 
withdrew  Button's  retainer  and  employed  another  attorney. 

The  learned  judge  refused  to  make  the  order  in  fayour  of  the 
plaintiff,  as  before  mentioned,  and  made  a  charging  order  in  fayour 
of  Button.  (1) 

Anderson  moyed  for  a  rule  nisi  calling  on  the  garnishee  to  pay 
the  sums  of  697.  and  1107.  to  the  plaintiff.  The  garnishee  order 
haying  been  seryed  binds  the  funds  in  the  hands  of  the  garnishee, 
and  the  attorney  is  not  entitled  to  priority :  Hauffh  y.  Edwards.  (2) 
The  attorney's  lien  cannot  preyail  oyer  an  attachment  of  the  debt 
under  the  Common  Law  Procedure  Act^  1854.  Li  EiadeU  y. 
Coninffham  (8)  and  Syv^don  y.  Proihero  (4)  there  was  notice  of 
the  attorney's  lien.  Here  the  plaintiff  had  no  notice  at  the  time 
when  the  garnishee  order  was  obtained.  Secondly,  the  attorney's 
right  to  a  charge  does  not  arise  until  he  has  completely  finished 
the  proceedings  in  the  suit  He  ought  to  get  the  costs  taxed,  and 
recoyer  as  much  as  he  can  from  the  other  side  before  coming  upon 
the  sum  recoyered.  Thirdly,  it  is  submitted  that  these  funds  are 
not  property  recoyered  within  the  meaning  of  the  Attorneys  and 
SoUcitors  Act  (23  &  24  Yict  c.  127,  s.  28).  The  section  refers  to 
specific  property  recoyered  as  in  an  action  of  detinue  or  real 
property,  not  a  mere  debt  or  chose  in  action :  Wihcm  y.  Hood.  (5) 
Fourthly,  the  Court  has  a  discretion  in  the  matter,  and  will  not 


(1)  23  &  24  Vict.  c.  127,  s.  28  : 
**In  every  case  in  which  an  attorney 
or  solicitor  shall  be  employed  to  prose- 
cute or  defend  any  snit,  &c^it  shall  be 
lawful  for  the  Court  or  judge  before 
whom  any  such  suit,  &c.,  has  been 
heard,  or  shall  be  depending,  to  declare 
such  attorney  or  solicitor  entitled  to 
a  charge  upon  the  property  recovered 
or  preserved,  and  upon  such  declaration 
being  made  such  attorney  or  solicitor 
shall  have  a  chaige  upon  and  against 


and  a  right  to  payment  out  of  the  pro- 
perty, of  whatsoever  nature  or  kind  the 
same  may  be  which  shall  have  been 
recovered  or  preserved  through  the 
instrumentality  of  any  such  attorney 
or  solicitor,  for  the  taxed  costs,  charges, 
and  expenses  of  or  in  reference  to  such 
suit,  Ac." 

(2)  1  H.  &  N.  171;  26  L.  J.  (Ex.)  54. 

(3)  28  L.  J.  (Ex-)  213. 

(4)  26  L.  J.  (Ch.)  671. 

(5)  3  H.  &  G.  148. 
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give  the  attorney  a  charge  when  a  garnishee  order  has  been  already  1875 

obtained  without  notice.  Bibohall 


Lord  Coleridge,  C.J.    I  think  there  should  be  no  rule.    This 
case  comes  before  us  by  way  of  appeal  against  the  decision  of  my 
Brother  Brett,  refusing  to  make  an  order  under  the  Gist  section  of 
the  Common  Law  Procedure  Act,  1854,  against  the  garnishee  to 
pay  to  the  plaintiff  Birchall  a  sum  of  179/.    [His  Lordship  then 
stated  the  facts  of  the  case.]    Under  these  circumstances,  the 
learned  Judge  in  effect  decided  that  the  attorney  was  entitled  to 
priority.    It  appears  to  me  that  his  decision  was  right.    One  ob- 
jection made  by  the  counsel  for  Birchall  was  that  the  sum  in 
question  was  not  "property"  recovered  within  the  meaning  of 
23  &  21  Vict  c.  127.  s.  28.    I  am  of  opinion  that  that  objection 
cannot  prevail.    The  words  used  in  the  section  are  of  the  widest 
possible  character,  and  include  all  property  of  whatsoever  kind ; 
not  only  property  known  to  the  common  Jiaw,  but  property  of  every 
kind.    It  seems  to  me  that  this  is  property  of  some  kind :  it  is  a 
chose  in  action.    If  authority  were  wanting  on  the  subject,  it 
appears  to  me  that  there  is  abundant  authority  to  be  found  in  the 
decisions.    The  case  of  Wil8(m  v.  Mood  (1)  was  cited  as  shewing 
that  the  section  was  limited  to  real  property,  but  the  real  question 
in  the  case  was  whether  realty  was  included  in  the  section,  and 
the  Court  held  that  it  was.    It  was  not  disputed  that  personal 
property  of  all  sorts  was  within  the  section.    The  next  question  is 
whether  the  attorney's  claim  to  a  chaige  on  the  property  is  to  be 
defeated  by  the  action  subsequently  taken  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act.    The  language  of 
the  latter  part  of  the  28th  section  of  23  &  24  Vict.  c.  127,  is 
strongly  in  favour  of  the  attorney's  daim.    It  is  enacted  that  all 
acts  done  to  defeat,  or  which  shall  operate  to  defeat,  such  charge 
or  right,  shall,  except  in  favour  of  a  bona  fide  purchaser  for  value 
without  notice,  be  absolutely  void  as  against  such  charge  or  right. 
There  is,  it  seems  to  me,  strong  authority  against  the  contention 
of  the  plaintiff's  counsel.    In  the  cases  of  Eisddl  v.  Coningham  (2) 
and  Sympson  v.  Prathero  (3),  it  was  held  that  the  attorney's  claim 

(1)  3  H.  &  C.  148.  (2d  28  L.  J.  (Ex.)  213. 

(3)  26  L.  J.  (Ch.)  671. 


V. 

Puanr. 
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ifi75  to  be  satisfied  his  charges  out  of  the  property  which  had  been 
BiBCHALL  recovered  by  his  exertions  was  entitled  to  priority.  In  the  case  of 
Puom.  EisdeU  v.  Coningham  (1)  the  garnishee  actually  had  to  refnnd  the 
money.  In  the  present  case  either  party^  in  the  absence  of  the 
other,  was  entitled  to  be  paid  this  sum  of  money ;  the  question  is, 
which  is  entitled  to  priority  ?  I  think  the  decision  of  my  Brother 
Brett,  that  the  attorney,  having  first  taken  steps  to  attach  this 
money  in  respect  of  his  costs,  was  entitled  to  priority,  was  correct. 
There  is  nothing  in  the  objection  that  the  costs  in  the  action  of 
Ptiffin  V.  MoUoy  had  not  been  taxed  by  Button.  He  was  dis- 
missed by  Pugin,  and  had  no  power  or  authority  to  do  what  it  is 
suggested  he  ought  to  have  done. 

Bbett,  J.  The  attorney  was  the  first  to  take  steps  to  attach 
the  money  by  taking  out  the  summons  for  the  charging  order. 
That  of  itself  did  not  operate  as  a  charge,  and  before  the  hearing 
of  that  summons  the  garnishee  order  was  made  ex  parte  under  the 
61st  section  of  the  Common  Law  Procedure  Act,  1854.  That 
order  does  in  a  sense  charge  the  debt,  and  the  garnishee  may 
voluntarily  pay  the  sum  charged  to  the  execution  creditor ;  but 
by  the  latter  part  of  the  61st  section,  if  he  refuses  to  pay  he  must 
be  ordered  to  appear  to  shew  cause  why  he  should  not  pay,  and  a 
subsequent  order  must  be  obtained  against  him  for  payment. 
Consequently  in  such  a  case  the  garnishee  order  obtained  ex  parte 
is  not  efiective  without  a  subsequent  order.  The  state  of  things 
was  therefore  this  at  the  date  of  the  hearing  before  me.  Neither 
party  had  perfected  his  right.  Button  had  a  summons  to  charge 
the  debt  only,  and  Birchall  had  an  order  only  binding  prima  £ftoie 
and  in  the  absence  of  cause  being  shewn  to  the  contrary.*  Neither 
party  could  obtain  the  money  without  an  order.  Under  these  cir- 
cumstances it  is  objected  on  behalf  of  Birchall  that  these  sums  of 
money  are  not ''  property  "  within  the  meaning  of  the  28th  section 
of  23  &  24  Vict.  c.  127.  Now  it  seems  to  me  that  they  are. 
Something  has  been  recovered  for  Pugin  by  the  exertions  of 
Button.  That  something  is  the  right  of  immediate  payment  of 
two  ascertained  and  specified  amounts  or  sums  of  money.  They 
are  two  judgment  debts.     The  words  in  the  section,  which  are 

(1)  28  L.  J,  (Ex.)  213. 
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'<  property  of  any  kindi"  seem  to  me  to  be  large  eoough  to  cover        1875 
such  a  right  as  Fagin  has  to  these  two  sums.    If  Pagin  had  paid    Bibohall 
money  into  his  own  account  at  his  bankers^  the  amount  would  ob-      p^our. 
viouslyi  I  think,  be  prdjperty,  although  the  bankers  would  not  be 
bound  to  repay  or  pay  oat  the  same  coins.    These  two  sums^  as- 
certained by  legal  decision  to  be  due  to  Pugin,  though  still  in  the 
hands  of  MoUoy,  seem  to  me  to  be  equally  capable  of  being  called 
property.    I  think  that  even  before  the  Act  in  equity  money  re- 
covered by  a  decree  was  treated  as  property  upon  which  an  attor- 
ney would  have  an  equitable  lien. 

It  is  also  objected  that  Button,  not  having  proceeded  to  tax  the 
costs  in  the  proceedings  against  Molloy,  is  not  entitled  to  the 
charge  upon  the  property  recovered.  I  will  not  say  what  might 
have  been  the  effect  if  there  had  been  no  change  of  attorneys,  but 
Button  was  dismissed  by  Pugin  after  the  sums  in  question  had 
been  recovered.  It  would  be  a  very  strong  thing  to  say  that  under 
these  circumstances  he  is  not  entitled  to  .his  costs.  I  think  that 
there  was  without  doubt  a  debt  due  to  him  in  respect  of  which  he 
was  entitled  to  a  charge  if  Birchall's  claim  were  out  of  the  way. 
The  last  question  therefore  is,  which  of  these  parties  is  entitled  to 
priority  ?  -  Neither  of  them  having  completed  his  rights  which  is 
entitled  to  the  preference  ?  I  think  the  judgements  in  the  Admiralty 
cases,  ag.,  in  TJie  Jef  Davis  (1),  though  not  absolutely  binding, 
and  also  the  decisions  in  equity,  are  strong  authorities  to  shew  that 
when  the  attorney  is  the  meritorious  cause  of  the  recovery  of  the 
sum  in  question,  his  claim  upon  it  for  costs  is  entitled  to  priority. 
On  the  strength  of  that  equity,  neither  party  having  perfected  his 
right,  I  thought  Button  was  entitled  to  have  his  charge  upon  the 
money  m  preference  to  the  execution  creditor.  Until  the  execu- 
tion creditor's  position  is  perfect,  I  think  the  Court  is  bound  to 
prefer  the  attorney,  without  whose  services  there  would  by  the 
hypothesis  have  been  no  fund  on  which  either  .party  could  have 
claimed. 

HuDDLESTOy,  J.,  concurred. 

Bule  refused. 

Attorneys  for  plaintiff:  Poole  &  Hughes. 

(1)  Law  Rep.  2  A  &  £.  1. 
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1875  WELLS  v.  THE  MAYOR,  ALDERMEN,  AND  BURGESSES  OP 

May  5. 


KINGSTON-UPON-HULL. 
Ctmtrdbct — Corjporation — Seal — Interett  in  Land — SkUute  of  Frauds,  8.  4, 

The  defendants,  a  municipal  corporation,  were  possessed  of  a  dock  of  which 
they  allowed  the  use  to  ships  needing  repairs,  under  certain  printed  regulations. 
The  plaintiff  entered  into  a  parol  agreement  with  the  defendants  for  the  use  of  the 
dock,  upon  the  terms  of  such  regulations.  By  these  regulations  it  was  provided 
that  the  dock  should  be  "  let "  to  parties  requirlDg  the  same  for  the  repair  of 
vessels  at  such  rates  as  the  council  of  the  borough  should  from  time  to  time  sanc^ 
tion,  and  that  vessels  entered  in  a  book  kept  by  the  borough  treasurer  should  be 
allowed  to  enter  the  dock,  as  far  as  possible,  according  to  the  order  of  entry  in  the 
book.  The  r^ulations  oontained  provisions  that  the  defendants  should  be  enti- 
tied  to  detain  the  vessel  in  the  dock  until  the  dockage  was  paid,  that  the  corpo- 
ration foreman  should  open  and  shut  the  dock  gates,  and  various  other  piovisioDS 
tending  to  show  that  the  defendants  intended  to  retain  possession  of  and  control 
over  the  dock  while  in  use  by  vessels.  The  defendants  did  not  admit  the  plaintiffs 
vessel  into  the  dock  in  her  turn : — 

Bdd,  in  an  action  for  breach  of  contract  by  the  plaintiff  against  the  defendants, 
that  the  contract  was  not  for  an  interest  in  land  within  the  4th  section  of  the 
Statute  of  Frauds,  and  therefore  need  not  be  in  writing ;  and,  secondly,  that  the 
contract  need  not  be  under  the  seal  of  the  corporation. 

Declaration  for  breach  of  a  contract  by  which  the  defendants 
were  to  allow  a  certain  steamship  of  the  plaintiff  to  be  docked  in 
the  defendants'  graving  dock  in  her  tarn,  during  the  execution  of 
certain  repairs  to  the  said  ship. 

Flea  (inter  alia),  denial  of  the  agreement. 

The  facts,  as  proved  at  the  trial  before  Archibald,  J.,  at  the 
Yorkshire  spring  assizes,  1874,  were  as  follows : — ^The  defendants 
were  a  municipal  corporation,  and  were  the  owners  of  a  graving 
dock.  Certain  printed  regulations  had  been  established  by  them 
for  the  use  of  the  dock,  which  were  as  follows : — 

*'  1.  The  dock  will  be  let  to  parties  requiring  the  same  for  the 
repair  of  vessels,  at  such  rates  as  the  council  of  the  borough  shall 
from  time  to  time  sanction. 

*'  2,  With  a  view  to  secure  to  parties,  as  far  as  possible,  the  use 
of  the  dock  in  the  order  of  priority  of  application,  a  book  is  kept 
by  the  borough  treasurer  at  the  town  hall,  in  which  the  names  of 
all  vessels  intended  for  repair  in  the  dock  must  be  entered,  and,  as 
far  as  practicable,  priority  will  be  given  to  vessels  in  the  order  of 
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entry,  subject,  nevertheless,  to  these  regulations ;  and  also,  in  case       1875 
of  any  question  as  to  priority  of  any  vessels,  such  question  shall      w^tis 
be  determined  by  the  borough  treasurer  in  such  manner  as  he    j^^^^^g, 
shall  see  fit,  and  his  decision  shall  be  final.  upon-Hull. 

*'  3,  No  changing  of  turns  will  be  allowed. 

"  4.  No  vessel  is  to  be  entered  in  the  book  except  by  a  written 
order  from  the  owner  or  master. 

^  5.  On  entering  each  vessel,  a  sum  of  SI.  3s.  shall  be  paid  to  the 
borough  treasurer  as  entrance  money. 

**  6.  The  entrance  money  will  be  allowed  as  part  of  the  dockage 
if  jthe  account  for  such  dockage,  and  moneys  payable  in  respect  of 
the  vessel,  shall  be  paid  within  ten  days  after  the  same  is  sent  in. 
If  the  account  is  not  so  pcdd,  the  entrance  money  will  be  abso- 
lutely forfeited.  The  entrance  money  and  the  right  of  turn  for  the 
use  of  the  dock  will  also  be  absolutely  forfeited  if  the  vessel  does 
not  take  her  turn  at  the  time  specified  at  the  time  of  entry,  or 
subsequently  fixed  by  notice  (written  or  verbal)  given  to  the 
owner,  master,  or  other  person  in  charge,  or  having  the  docking  of 
the  vessel. 

**  7.  The  treasurer  may,  on  behalf  of  the  corporation,  notwith- 
standing the  preceding  regulations,  require  payment  of  all  dockage 
or  other  moneys  payable  in  respect  of  any  vessel  before  such 
vessel  is  allowed  to  leave  the  dock,  and,  to  preserve  the  lien  of 
the  corporation,  may  detain  such  vessel,  and  dockage  in  respect  of 
the  vessel  will  be  chargeable  during  such  time  as  she  may  be 
detained  in  the  dock. 

^  8.  The  corporation  foreman  will  open  and  close  the  dock  gates 
for  the  docking  and  undocking  of  yessels  as  may  be  required. 

^  9.  The  ground  blocks  and  horizontal  shores  of  the  corporation 
may  be  used  for  vessels  in  the  dock,  but  the  parties  using*  the 
same  must  take  all  risks  and  responsibility  in  respect  thereof,  and 
of  selecting  and  placing  the  same. 

**  10.  If  any  injury  or  damage  should  be  done  to  the  dock,  dock 
gates,  engines,  machines,  blocks,  shores,  or  other  property  of  the 
corporation,  by  any  vessel  or  person  employed  therein  or  connected 
therewith,  or  if  any  of  the  blocks  or  shores  are  left  adrift  or  lost, 
full  compensation  to  be  assessed  and  fixed  by  the  corporation  sur- 
veyor shall  be  paid  by  the  occupier  of  the  dock  or  owner  of  the 
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1875        Tessel,  and  the  oompensation  when  so  fixed  shall  in  like  manner 
Wuxfl      ^  dockage  be  deemed  moneys  payable  in  respect  of  the  vessel,  and 

KiHGflTQN-   ®^*^  ^  P**^  *^^  recoverable  accordingly. 

uros-HuLL.  **  11.  The  dock  must  be  cleaned  out  each  day  at  the  expense  of 
the  vessel  occupying  it  to  the  satisfaction  of  the  corporation  fore- 
man or  other  person  in  charge  of  the  dock,  and  in  the  event  of  the 
occupier  of  the  dock  not  fulfilling  this  regulation,  the  corporation 
will  do  the  work,  and  all  charges  or  expenses  in  respect  thereof 
fihall  be  charged  to  the  occupier  of  the  dock  or  owner  of  the  vessel 
and  deemed  moneys  payable  in  respect  of  the  vessel,  and  be  paid 
and  recoverable  accordingly. 

**  12.  The  corporation  hHI,  for  the  convenience  of  parties  occupy* 
ing  the  dock,  afford  the  usual  facilities  for  using  the  same,  but  on 
this  distinct  stipulation,  that  the  dock  will  in  all  cases  be  let 
subject  to  the  parties  occupying  the  same  undertaking  all  risks 
and  responsibilities  whatsoever,  as  the  corporation,  not  being  a 
trading  body,  will  not  be  responsible  for  any  injury,  damage,  or 
detention,  however  caused,  occurring  to  any  vessel  while  docking, 
or  undocking,  or  being  in  the  dock,  or  for  any  damage  whatsoever 
resulting  to  the  owner  of  such  vessel  or  any  other  person  connected 
therewith." 

It  appeared  that  the  plaintiff  had  paid  to  the  borough  treasurer 
8L  10s.  as  entrance  money  for  the  ship,  according  to  the  regula- 
tions, and  the  ship  was  entered  in  the  turn  book.  When  the 
turn  of  the  vessel  came,  another  vessel  was  admitted  in  her 
stead.  It  was  contended  for  the  defendants  that,  to  render  the 
defendants  liable,  the  contract  ought  to  have  been  in  writing,  as 
being  a  contract  for  an  interest  in  land  within  the  4th  section  of 
the  Statute  of  Frauds,  and  that  it  ought  to  have  been  under  the 
seal'of  the  corporation.  The  verdict  passed  for  the  plaintiff,  leave 
being  reserved  to  enter  a  verdict  for  the  defendants  on  the  above 
grounds.  A  rule  nisi  had  been  obtained  accordingly,  against 
which 

Wais^  QX}.i  and  MeJhr,  shewed  cause.  This  case  comes  within 
the  exceptions  to  the  rule  that  a  corporation  can  only  contract 
under  seal.  With  reference  to  matters  of  ordinary  business  con- 
stantly recurring  and  matters  of  urgency,  it  has  been  always  held 
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that  a  seal  is  not  necessary.    It  would  be  absard  that  every  time        1875 
a  ship  was  to  enter  the  dock  for  repairs  it  should  be  necessary  to   ~  Wklls 
call  a  meeting  of  the  corporation  for  the  purpose  of  afSxing  the    kingoton- 
seal.    [They  cited  on  this  point  Arnold  v.  Mayor  of  Poole  (1) ;  uion-Hull. 
South  of  Ireland  CoUiery  Co.  y.  Waddle  (2) ;  Mayor  of  Ludlow  v. 
Charlton  (3) ;  Mayor  of  Kidderminster  v.  Hardwieh  (4) ;  Austin  y. 
duardians  of  Bethnal  Oreen  (5) ;  East  London  Waterworks  Co.  v. 
Bailey.  (6)] 

Secondly,  the  case  is  not  within  the  4th  section  of  the  Statute 
of  Frauds;  there  is  no  intention  that  any  interest  in  the  land 
should  be  given  to  the  plaintiff;  the  whole  scope  of  the  regula- 
tions is  that  the  corporation  should  retain  all  rights  of  property 
and  possession  in  the  dock.  [They  cited  on  this  point  Smith  v. 
Overseers  of  St  Miehad,  Cambridge  (7) ;  Dean  v.  Hogg  (8) ;  Wright 
V.  Siavert  (9) ;  Watkins  v.  Overseers  of  Milton^neost-Chravesend  (10) ; 
Boads  V.  Trumpington  (11)  ;  Wood  v.  Leadbitter.  (12)] 

Maviey  Q.C.^  and  Cave,  supported  the  rule.  There  is  no  excep- 
tion to  the  general  rule  requiring  a  corporation  to  contract  under 
seal  within  which  this  C€^e  can  fairly  be  brought.  There  is  no 
reason  for  relaxing  the  rule  on  the  ground  of  necessity  or  urgency 
in  this  case,  because  the  borough  treasurer,  if  appointed  under 
seal,  could  be  authorized  by  the  terms  of  his  appointment  to  affix 
the  seal  on  behalf  of  the  corporation  to  any  contract  that  might 
be  necessary. 
[They  cited  on  this  point  Copper  Miners'  Co.  v.  Fox.  (13)] 
With  regard  to  the  second  point  the  plaintiff  is  in  this  dilemma. 
If  the  licence  to  occupy  the  dock  is  revocable,  it  was  revoked. 
If  it  was  irrevocable,  it  must  be  because  it  was  a  licence  coupled 
with  an  interest  What  interest  can  there  be  but  an  interest 
in  the  land?     Wright  v.  Staveri  (9)  and  that  class  of  cases  is 

(1)  4  M.  &  G.  860.  (8)  10  Bing.  345. 

(2)  Law  Rep.  3  C.  P.  463 ;  Law  Rep.  (9)  2  E.  &  E.  721 ;  29  L.  J.  (Q.B.) 
4  C.  P.  617.  16L 

(3)  6  M.  &  W.  816.  (10)  Law  Rep.  8.  Q.  B.  360. 

(4)  Law  Rep.  9  Ex.  13.  (11)  Law  Rep.  6  Q.  B.  66. 
(6)  Law  Rep.  9  C.  P.  91.                        (12)  13  M.  &  W.  838. 

(6)  4  Bing.  283.  (13)  16  Q.  B.  229  j  20  L.  J.  (Q.B.) 

(7)  3  E,  tfc  E.  383.  174. 
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1875       not  applicable/ for  there  ia  not  in  the  case  of  a  servant,  or  a 

^ELLs      governess,  or  the  lodger  at  a  boarding-honse,  a  right  to  occnpy 

KiHGffioN>    ^^7  particular  room  or  portions  of  land.    It  is  contended  that 

UF0N-H17LL.  this  agreement  amounts  to  a  demise  of  the  dock.    The  plaintifif 

has  the  exclusive  right  to  all  the  beneficial  enjoyment  of  the 

dock  while  he  occupies  it.    Even  if  the  defendants  were  by  the 

agreement  to  retain  the  legal  occupation  of  the  dock,  the  plaintiff 

was  to  have  a  use  of  it  in  the  nature  of  an  easement.     [They 

cited  on  this  point  Beff.  v.  Winter  (1)  ;  Wdh  v.  Paternoster  (2) ; 

Wood  V.  Lake  (3)  ;  Bex  v.  Inhabitants  of  Homdon  (4) ;  Inman 

v.  Stamp  (5) ;  JS^e  v.  Strafford  (6) ;  Beff.  v.  St.  Martin  (7) ;  Selbif 

v.  Oreaves  (8) ;  Hancock  v.  Austin  (9) ;  Horsey  v.  Qraham  (10) ; 

Taylor  Y.  Waters{}l)\  BexY.  Caversham{12);  Btiszardy.  Capd (13); 

Mayor  of  Yarmouth  v.  Oroom  (14) ;  Smart  v.  Jones.  (15)] 

LoBD  CoLEBiDGE,  C.J.  This  case  has  been  argued  at  consider- 
able length,  but  it  seems  to  me  that  it  admits  of  decision  on 
tolerably  plain  and  simple  grounds.  The  ficst  point,  viz.  whether 
a  contract  in  writing  was  essential,  depends  on  whether,  by  the 
terms  of  the  agreement  between  the  parties,  it  was  intended  to 
confer  an  interest  in  land,  or  whether,  apart  from  any  intention, 
the  effect  of  the  agreement  was  such  as  necessarily  to  confer  such 
an  interest  Now  prima  facie  it  appears  to  me  that  such  an 
agreement  as  this  is  not  what  would  be  generally  understood  as 
dealing  with  an  interest  in  land.  In  ordinary  language  it  is  a 
contract  for  the  use  of  a  graving  dock.  It  is  possible  that  in  a 
contract  for  the  use  of  such  a  dock  such  an  exclusive  right  to  the 
possession  of  the  dock  as  to  amount  to  an  interest  in  land  might 
be  intended  to  be  given,  and  then  a  written  contract  would  be 
necessary.    I  cannot  think  that  there  was  any  such  intention  here. 

(1)  2  Salk.  587.  (9)  14  C.  B.  (N.S.)  634 ;  82  L.  J. 

(2)  Palm.  71 ;  Popham,  161.  (C.P.)  252. 

(3)  Say.  8.  (10)  Law.  Bep.  6  0.  P.  9. 

(4)  4  M.  &  8.  562.  (11)  7  Taunt  874. 

(5)  1  Stark.  12.  (12)  4  B.  &  0.  683. 

(6)  1 0.  &  J.  391.  (13)  8  B.  &  0. 141. 

(7)  3  Q.  B.  204.  (14)  1  H.  &  C.  102;  82  L.  J.  (Ex.) 

(8)  Law  Rep.  3  C  P.  594.  74. 

(15)  15  C.  B.  (N.S.)  717j  33  L.  J.  (O.P.)  156. 
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The  terms  of  the  regulations  seem  to  me  altogether  inconsistent  1875 
with  the  notion  that  the  parties  intended  to  give  an  interest  in  the  Wills 
land  itself  or  that  the  agreement  between  them  amounted  to  the  KnrwroH- 
giying  of  such  an  interest.  The  mere  use  of  the  word  "  let "  in  otom-Hulu 
the  first  regulation,  and  the  words  **  occupiers  of  the  dock "  in 
some  of  the  other  regulations,  is  not  of  itself  sufficient  to  create 
such  an  interest.  It  is  obvious  that  they  are  not  used  as  terms  of 
art  according  to  a  strict  unalterable  legal  signification,  and  they 
must  be  construed  in  connection  with  the  whole  of  the  document. 
The  provisions  that  priority  is  to  be  given  according  to  the 
order  of  application  only  so  &r  as  possible,  and  that  the  borough 
treasurer  is  to  decide  all  questions  that  may  arise  as  to  priority, 
and  that  his  decision  shall  be  final,  do  not  seem  very  consistent 
with  the  notion  that  an  absolute  and  exclusive  interest  in  land 
was  to  be  given  as  suggested.  Down  to  the  7th  regulation  there 
is,  at  any  rate,  nothing  inconsistent  with  the  dock  remaining  in 
the  possession  and  under  the  control  of  the  corporation.  The 
7th  regulation  provides  that  the  vessel  may  be  prevented  from 
leaving  the  dock  if  the  dockage  is  not  paid :  in  other  words,  the 
supposed  tenant  is  not  to  be  at  liberty  to  walk  out  of  the  tene- 
ment the  exclusive  possession  of  which  is  supposed  to  have  been 
demised  to  him.  The  only  way  of  preventing  this  would  be  by 
the  corporation's  locking  the  gates,  for  an  injury  to  which  it  was 
suggested  in  argument  trespass  would  lie  by  the  shipowner.  It 
seems  to  me  that  the  right  to  do  such  an  act  is  the  strongest 
possible  evidence  of  the  intention  to  preserve  the  authority  of  the 
corporation  over  the  dock.  By  the  8th  regulation  again  the  cor- 
poration foreman  is  to  open  and  shut  the  dock  gates.  So  that 
the  supposed  tenant  is  not  to  have  power  to  open  and  shut  the 
doors  of  the  tenement  supposed  to  be  demised  to  him.  The 
provisions  as  to  use  of  the  blocks,  shores,  &c.,  and  as  to  damage 
done  to  the  property  of  the  corporation,  seem  to  point  to  the  same 
conclusion,  viz.  that  the  intention  is  that  the  contract  shall  be 
for  the  use  of  the  corporation's  property,  but  not  for  the  grant  of 
the  occupation  or  possession  of  the  land.  The  11th  regulation 
speaks  of  the  corporation  foreman  or  other  person  in  charge  of 

the  dock.     Judging  of  the  intention  from  all  these  provisions 

2  H  2  2 


408  OOUBT  OF  COMMON  PLEAS.  [L.B. 

1875  taken  together,  I  should  say  that  the  defendants  plainly  never 
Wblls  meant  to  part  with  the  possession  of  or  control  over  the  dock ;  the 
KiNGPTON-  contract  is  merely  for  the  nse  of  the  dock  in  a  certain  way  and 
rpoN-HcLL.  on  certain  terms  while  remaining  in  their  possession  and  under 
their  control.  I  can  see  nothing  in  any  of  the  words  of  the  regu- 
lations which,  apart  from  the  general  intention  apparent  in  the 
whole  of  them,  necessitates  our  giving  the  agreement  the  effect 
contended  for  by  the  defendants.  It  seems  to  me  that  the  view 
we  take  is  well  within  the  authority  of  the  decided  cases.  In  the 
case  of  Smith  v.  Overseers  of  8i.  Michael,  Canibridge  (1),  very  strong 
words  indeed  were  construed  as  not  having  the  effect  of  taking 
the  possession  or  property  out  of  the  party  contracting.  It  is 
true  that  that  was  a  rating  case,  and,  therefore,  not  precisely  in 
pointy  but  the  principle  laid  down  in  the  judgments  seems  appli- 
cable to  the  present  case.  Hill,  J.,  says :  ^'  We  must  look  not  so 
much  at  the  words  as  the  substance  of  the  agreement,  and  taking 
the  whole  together,  we  think  it  must  be  construed  not  as  a  de- 
mise of  five  rooms,  but  as  an  agreement  by  which  the  appellant, 
retaining  possession  of  those  rooms  and  keeping  his  servant  there,, 
bound  himself  to  supply  the  other  party  there  with  fire,  gas,  and 
attendance.  It  is  true  exclusive  enjoyment  of  the  rooms  is  to  be 
'  given,  but  that  is  the  case  where  a  guest  in  an  inn  or  a  lodger  in 
a  house  has  a  separate  apartment,  or  where  a  passenger  in  a  ship 
has  a  separate  cabin ;  in  which  case  it  is  clear  the  possession  re- 
mains in  the  innkeeper,  lodging-house  keeper,  or  shipowner."  So 
here,  looking  to  the  substance  of  the  agreement,  I  think  there 
was  no  intention  to  pass  an  interest  in  land.  The  case  of  Wright 
V.  Stavert  (2)  is  also  strongly  in  point.  I  adopt  the  words  of 
Hill,  J.,  in  the  case  where  he  says :  **  The  defendant's  position 
here  is  directly  analogous  to  that  of  a  domestic  servant  or  a  go- 
verness, or  a  person  employed  to  build  a  house  upon  another's  land ; 
all  of  whom  have  a  right  incidental  to  their  respective  contracts 
to  go  upon  land  in  order  to  carry  out  their  contracts,  but  none  of 
whom  take  under  their  contracts  any  interest  in  the  land  upon 
which  they  are  entitled  to  go.**  These  words  seem  exactly  to  hit 
the  distinction  between  the  cases  within  and  those  not  within  the 

(1)  8  E.  &  E.  883.  (2)  2  E.  &  E.  721 ;  29  L.  J.  (Q.R)  171. 
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statate.    Here  I  think  the  defendants  did  not  intend  to  confer  any        1875 
interest  in  land,  though  they  did  give  plaintiff  a  right  to  go  on  to      Wblls 
the  land  in  order  to  carry  out  the  contract.    I  do  not  think  we  are    khto'stok- 
called  on. to  discuss  the  nice  question  raised  upon  the  effect  of  xjpon-Hull, 
Wood  y.  LeadbUter  (1)  in  Mr.  Cave's  ingenious  argument,  viz.  as 
to  whether  the  plaintiff  was  a  licensee  without  an  interest,  and  so 
must  fail,  because  the  licence  had  been  revoked ;  or  a  licensee  with 
an  interest,  and  so  the  licence,  being  irrevocable,  amounted  to 
an  interest  in  land.    The  dilemma  suggested  does  not,  as  I  think, 
arise.    The  contract  did  not  relate  to  the  possession  or  enjoy- 
ment of  the  land  or  any  right  over  it,  but  only  to  the  use  of  it 
tinder  very  stringent  regulations,  the  defendants  retaining  them- 
selves complete  possession  of  and  all  rights  over  it. 

The  second  question  is,  whether  the  contract  required  a  seal. 
There  is  no  doubt  a  distinction  between  trading  and  other  corpora- 
tions ;  but  I  can  find  no  authority  for  the  position  that  a  municipal 
corporation,  when  engaged  in  any  trading  transaction,  is  to  have 
the  same  immunity  as  a  corporation  created  under  an  Act  of 
Parliament  for  the  very  purpose  of  trading.  I  treat  this  case  as 
that  of  a  municipal  corporation,  and  one  to  which  the  exception  in 
favour  of  trading  corporations  is  inapplicable.  But  on  reference 
to  the  authorities  it  will  be  seen  that  from  the  very  earliest  times 
certain  exceptions  to  the  rule  that  required  a  seal  were  established. 
These  are  very  conveniently  summarised  in  the  judgment  in  Church 
V.  Imperial  Oas  Light  Company,  (2)  The  law,  as  there  laid  down, 
is  cited  by  the  Court  of  Exchequer  with  approval  in  the  case  of 
Mayor  of  Ludlow  v.  Charlton  (3),  a  case  in  which  the  Court  took 
a  view  adverse  to  the  right  of  persons  contracting  with  corpora- 
tions without  a  seal.  The  principle  laid  down  is  that  '^  wherever 
to  hold  the  rule  applicable  would  occasion  very  great  inconve- 
nience or  tend  to  defeat  the  very  object  for  which  the  corporation 
was  created,  the  exception  has  prevailed ;  hence  the  retainer  by 
parol  of  an  inferior  servant,  the  doing  of  acts  very  frequently  re- 
curring or  too  insignificant  to  be  worth  the  trouble  of  affixing 
the  common  seal,  are  established  exceptions."    It  appears  to  me 

(1)  13  M.  &  W.  838.  (2)  6  A.  &  E.  846,  at  p.  861. 

(3)  6  M.  &  W.  816,  at  p.  822. 
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1875        that  this  case  comes  well  within  the  description  there  given  of  the 

yfjojji      kind  of  acts  which  may  be  done  by  a  corporation  without  their 

KiHQOTow-    ®^*    -^^^  admission  of  a  ship  into  the  dock  was  a  matter  of 

rpoiv-HuLL.  frequent  ordinary  occurrence,  and  in  some  cases  it  might  be  a 

matter  of  urgency  admitting  of  no  delay.  .  For  these  reasons  I 

am  of  opinion  that  the  rule  should  be  discharged. 

Dekhan,  J.  I  am  of  the  same  opinion.  In  considering  the 
question  whether  this  was  a  contract  for  an  interest  in  land  within 
the  Statute  of  Frauds,  I  think  the  Court  ought  to  look  to  the 
substance  of  the  whole  agreement  which  arose  upon  payment  of 
the  entrance  money  on  the  terms  of  the  regulations,  and  not  to 
isolated  expressions  in  such  regulations^  such  as  the  use  of  the  word 
"  let"  in  connection  with  the  dock.  It  would  be  an  absurd  mode 
of  construction  to  take  such  a  word  as  conclusive  in  one  direction 
in  such  a  document  as  this,  when  other  expressions  subsequently 
occur  which  point  the  other  way.  A  good  illustration  is  afforded 
by  the  very  first  regulation,  where  the  word  '*  let "  is  employed ; 
but  when  we  come  to  the  consideration  instead  of  the  word  ^*  rent,'' 
which  would  be  appropriate  in  the  case  of  a  demise,  we  find  the 
word  **  rate."  Many  other  such  observations  occur  with  relation 
to  .the  terms  of  the  regulations,  but  it  is  unnecessary  to  go  through 
them  in  detail.  It  seems  to  me  that,  looking  to  the  whole  of  the 
agreement,  it  does  not  amount  to  a  demise  of  the  dock  or  a  con- 
tract for  an  interest  in  land,  but  only  to  an  agreement  for  the  use 
of  the  dock  for  repairing  the  ship,  subject  to  the  control  of  the 
corporation,  and  without  depriving  them  for  a  moment  of  the  full 
right  of  possession  and  property  over  it.  To  apply  the  tests  that 
have  been  suggested,  it  appears  to  me  that  it  would  be  idle  to  say 
that  the  plaintiff  had  such  an  occupation  as  would  be  rateable,  or 
that  he  could  bring  trespass,  or  that  he  would  have  any  other 
right  of  action  in  respect  of  the  land  except  upon  the  agreement* 

It  is  unnecessary  for  me  to  go  through  the  decisions  on  the  sub- 
ject. The  case  of  Wood  v.  Lake  (1)  is  the  nearest  to  this ;  and  I 
cannot  find  that,  with  reference  to  the  point  we  are  now  deciding,, 
it  has  ever  been  overruled.     It  was  questioned  in  Wood  v.  Lead- 

(1)  Say.  3;  13  M.  &  W.  848,  n.  (a). 
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hitter  (1),  but  only  so  far  as  it  might  be  considered  to  be  a  decision  1875 
on  the  question  of  the  necessity  for  a  seal ;  and  Lord  St.  Leonards  wellb 
18  stated  to  have  been  dissatisfied  with  it,  but  it  does  not  appear  to  ku^^h- 
have  been  oyerruled.  If  it  is  to  be  considered  as  a  binding  autho-  xjpo»-Hull. 
rity,  I  think  it  concludes  the  present  case.  With  regard  to  the 
second  point,  I  agree  that  there  was  no  necessity  for  a  contract 
under  seal.  The  exceptions  to  the  general  rule  that  a*  corporation 
can  only  express  its  will  by  means  of  its  seal  are  very  well  set 
out  in  Chitty  on  Contracts,  6th  ed.  p.  251,  citing  from  the  judg- 
ment in  East  London  Waterworks  Co.  Y.  Bailey.  (2)  One  of 
the  exceptions  there  given  is  **  where  the  acts  done  are  of  daily 
necessity  to  the  corporation."  I  think  the  act  done  here  fairly 
comes  within  the  meaning  of  that  exception.  The  term  "  daily  " 
must  be  construed  only  as  applicable  to  many  of  the  particular 
matters  of  business  forming  examples  of  the  exception,  and  not  as 
limiting  the  exception  exclusively  to  acts  strictly  of  ^' daily" 
necessity.  The  business  of  the  dock  could  not  be  carried  on  with- 
out great  inconvenience  by  the  corporation  if,  on  every  occasion 
when  a  ship  was  to  be  let  into  the  dock  for  repairs,  a  contract 
under  seal  was  necessary.  The  fourth  exception  given  is  where 
the  acts  to  be  done  must  be  done  immediately,  and  where  it 
would  be  impossible  to  wait  for  the  formality  of  the  corporation 
seal.  It  would  probably  be  very  often  almost  impossible,  as  a 
matter  of  business,  that  vessels  should  be  kept  waiting  to  enter 
the  dock  until  a  contract  under  seal  could  be  executed.  There  is 
a  distinction,  no  doubt,  between  trading  and  municipal  corpora- 
tions, but  the  exceptions  to  which  I  have  referred  apply  to  muni- 
cipal corporations.  In  truth,  the  same  general  principle  seems  to 
govern  the  principle  of  exception  applicable  to  both  trading 
and  municipal  corporations  alike.  Best,  C.J.,  in  East  London 
Watenoorks  Co.  v.  BaUey  (2)  says,  **  The  principle  of  necessity 
applies  to  corporations  created  for  purposes  of  trade,  such  as  the 
Bank  of  England."  And  he  then  goes  on  to  shew  how  the  prin- 
ciple of  necessity  applies  to  trading  corporations.  Though  he 
recognises  the  distinction  between  trading  corporations  and  others, 
the  ground  he  seems  to  put  it  upon  is,  that  the  principle  of  neces- 

(1)  13  M.  A  W.  838.  ^  (2)  4  Bing.  283. 
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1875        sity  which  applies  to  all  corporations  alike^  only  authorizes  trading 

Welm      corporations  to  do  certain  acts  without  using  their  seal,  because 

K1NG8TOH-    ^^^^  *^*®  ^^  necessary  for  the  very  purpose  of  their  existence, 

upoN-HuLL.  which  is  not  the  case  with  other  corporations.    I  am  disposed  to 

think  that  the  supposed  distinction  in  the  cases  between  trading 

corporations  and  others  amounts  to  no  more  than  this. 

However  this  may  be,  I  am  of  opinion  that  the  present  case 
falls  within  the  exceptions  from  the  rule  that  are  applicable  to 
municipal  corporations* 

HuDDLESTON,  J.  I  am  of  the  same  opinion.  As  to  the  first 
question,  viz.  whether  this  contract  must  be  in  writing,  we  have  to 
consider  whether  the  parties  intended  to  create  or  the  terms  of  the 
agreement  did  in  teuct  create  the  relation  of  landlord  and  tenant, 
or  give  an  exclusive  right  to  the  occupation  of  the  dock,  or  any 
other  such  right  as  would  amount  to  an  interest  in  land  within  the 
statute.  It  seems  to  me  clear  that  there  was  no  intention  that  the 
dock  should  be  in  the  exclusive  occupation  of  the  plaintiff  as 
tenant,  and  I  do  not  think,  when  the  whole  of  the  regulations  are 
looked  at,  that  anything  in  the  nature  of  an  interest  in  the  land 
was  created.  It  is  contemplated  that  some  one  will  always  have 
the  charge  and  management  of  the  dock  on  behalf  of  the  corpora- 
tion. The  case  of  Watkins  v.  Overseers  of  Milton  (1)  seems  to 
illustrate  the  plaintiff's  contention  very  well.  There  the  appellant 
had  granted  to  him  a  right  to  have  his  hulk  moored  in  a  particular 
spot,  and  he  was  held  not  to  be  subject  to  a  rate  in  respect  of  the 
occupation  of  such  moorings.  Mellor,  J.,  says:  ''I  think  the 
agreement  is  only  a  personal  licence  to  the  appellant  to  moor  his 
hulk  to  the  moorings,  and  although  no  other  person  could  interfere 
with  that  right,  and  the  conservators  could  not  allow  anybody  to 
do  so  without  bringing  an  action  against  them,  yet  the  agreement 
only  amounts  to  this,  *  I  give  you  liberty  to  moor  the  hulk  there, 
and  I  will  not  give  liberty  to  anybody  else.'  I  do  not  think  the 
fact  that  the  appellant  has  the  exclusive  use  of  the  moorings 
makes  any  difference."  So  here  it  appears  to  me  the  agreement 
only  amounts  to  this, — "  You  may  come  into  the  dock,  and  may 

(1)  Law  Rep.  3  Q.  B.  350. 
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have  the  exclusive  use  of  it  in  your  turn,  and  for  that  use  of  it       1875 
you  shall  pay  so  much."    Moreover,  the  defendants  are  to  have  a      wellb 
lien  on  the  ship  for  the  dockage.    All  the  authorities  shew  that    kihgoton- 
an  agreement  of  this  kind  does  not  amount  to  a  contract  for  an  ufon-Hull. 
interest  in  land  so  as  to  be  within  the  statute. 

As  to  the  second  point,  I  agree  with  what  has  been  said  by  the 
rest  of  the  Court.  Lord  Denman,  C  J.,  in  the  case  of  Church  v. 
Imperial  Qas  Co,  (1),  thus  laid  down  the  law :  '*  The  general 
rule,  however,  has  from  the  earliest  traceable  periods  been  subject 
to  exceptions,  the  decisions  as  to  which  furnish  the  principle  on 
which  they  have  been  established.  This  principle  appears  to  be 
convenience  amounting  almost  to  necessity."  The  case  of  Sovih 
of  Ireland  Cottiery  Co.  v.  Waddle  (2)  may  also  be  referred  to 
as  an  authority,  for  though  that  was  the  case  of  a  trading  corpora- 
tion, the  principles  which  govern  the  exceptions  to  the  general 
rule  in  the  case  of  all  corporations  were  exhaustively  set  forth. 
Again,  in  Auitin  y.  Quardians  of  Belhndl  Oreen  (3)  the  same  prin- 
ciples were  affirmed.  It  appears  to  me  that,  according  to  the 
authority  of  all  these  decisions,  the  present  is  one  of  those  cases 
which  come  within  the  exception  and  not  the  rule. 

Bule  discharged. 

Attorneys  for  plaintiff :  Priichard  &  Sons,  for  Stearfidd, 
Attorneys  for  defendants :  CoUyer-Bristow  dt  Co. 

(1)  6  Ad.  &  E.  846.  (2)  Law  Rep.  3  C.  P.  463 ;  Law  Sep.  4  C.  P.  617. 

(3)  Law  Rep.  9  C.  P.  91. 
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1876  [IN  THE  EXCHEQUER  CHAMBER.] 

May  11. 


MAYRO  AND  Akothbb  v.  THE  OCEAN  MARINE  INSURANCE 

COMPANY. 

Marine  Insurance — "  General  Average  as  per  Foreign  Statement " — **  Warranted 
free  from  Average  unless  generaV* — Voyage  broken  up  before  Arrival  at 
J*ort  of  Destination. 

A  policy  of  insurance  on  a  cargo  of  wheat  shipped  from  Varna  to  Maiseilles 
contained  the  usual  memorandum  against  average  unless  general,  and  the  follow- 
ing term  "  general  average  as  per  foreign  statement." 

The  ship,  after  starting  from  Varna,  met  with  heavy  weather,  and  was  forced  to 
carry  a  great  press  of  canvas  to  avoid  a  lee  shore.  This  caused  her  to  strain  very 
much,  and  having  sprung  a  leak  and  become  otherwise  disabled,  she  was  brought 
to  the  port  of  Constantinople.  It  was  found,  on  a  survey,  that  a  fifth  of  the  wheat 
had  been  damaged ;  and  the  surveyors  recommended  that  the  voyage  should  end 
at  Constantinople,  and  the  damaged  part  of  the  wheat  should  be  sold,  and  the  rest 
transhipped  to  Marseilles.  It  appeared  that  the  repairs  necessary  for  the  ship 
would  have  taken  from  one  to  two  months.  Under  these  circumstances,  the  re- 
commendation of  the  surveyors  was  carried  out  and  an  adjustment  of  average  in 
respect  of  ship  and  cargo  was  made  at  Constantinople.  In  such  adjustment  the 
damage  which  the  cargo  of  wheat  had  sustained  was  treated  as  general  average,  and 
in  accordance  with  such  average  adjustment  a  certain  sum  of  money  became  pay- 
able by  the  underwriters  upon  the  policy.  The  'law  by  which  the  adjustment 
ought  to  have  been  regulated  according  to  the  law  and  usages'prevailing  at  Constan- 
tinople under  the  circumstances  was  the  law  of  France,  and  the  average  adjust- 
ment was  made  up  in  all  respects  in  conformity  with  such  law.  In  an  action  on 
the  policy  by  the  owners  of  the  wheat,  the  defendants  paid  into  Court  sufficient  to 
cover  the  plainti£&'  claim  on  all  the  items  of  the  average  adjustment  except  the 
damage  to  the  wheat  which,  by  the  law  of  England,  would  not  under  the  circum- 
stances be  a  general  average  loss : 

Held^  in  a  special  case  stated  in  the  action  (affirming  the  decision  of  the  Court 
below),  that  the  voyage  was  rightly  brought  to  an  end  at  Constantinople,  and  the 
average  adjusted  there,  and  that  the  defendants  were  liable  in  respect  of  the 
damage  done  to  the  wheat. 

Error  from  the  judgment  of  the  Comi;  of  Common  Pleas,  upon 
a  special  case  in  favour  of  the  plainti£b. 

The  facts  are  set  out  in  the  report  of  the  case  in  the  Court 
below.  (1) 

BuH,  Q.C.,  for  the  defendants,  contended,  first,  that  the  terms  in 
the  policy  "  general  average  as  per  foreign  statement/'  only  made 

(1)  Law  Rep.  9  C.  P.  595. 
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the  underwriters  liable  in  respect  of  sums  of  money  the  assured       1875 
might  have  to  pay  under  foreign  average  adjustments,  and  that  ~~mavbo 
to  give  it  any  further  effect  would  be  to  make  it  contradict  the      ^' 
well-known  meaning  of  the  memorandum  against  average  unless      MABob: 
general ;  secondly,  thai  the  average  adjustment  ought  not  to  have 
been  made  at  Constantinople^  but  at  Marseillea 

[He  cited  Simonds  v.  White  (1) ;  Harris  v.  Scaramonga.  (2)] 
Wathin  WiUiams,  Q.C.  (with  him  MoLeod)^  for  the  plaintiffs, 
were  not  called  upon. 

CocEBUBN,  C  J.  I  think  the  judgment  of  the  Court  below  should 
be  affirmed.  Two  questions  are  raised  by  this  case.  The  first  is, 
whether  the  loss  sustained  by  the  plaintiff  is  a  loss  within  the 
terms  of  this  policy :  the  second  is,  whether  in  this  case  the  ad- 
justment was  properly  made  at  Constantinople  instead  of  at  Mar- 
seilles, the  port  of  destination.  The  first  question  altogether 
turns  on  the  terms  of  the  policy.  There  is  the  usual  clause  in 
the  poUoy  whereby  the  goods  were  warranted  free  from  average 
unless  general,  or  the  ship  was  stranded.  And  there  is  also  the 
term  **  general  average  as  per  foreign  statement."  Mr.  Butt  con- 
tends that^  with  respect  to  this  particular  case,  the  question 
whether  the  loss  was  particular  or  general  average  is  to  be  deter- 
mined by  English  law,  notwithstanding  the  clause  that  general 
average  is  to  be  as  per  foreign  statement.  This  does  not  appear  to 
me  to  be  a  satisfactory  construction.  I  do  not  see  how  that  clause 
is  consistent  with  the  contention  that  the  question  whether  this  is 
general  average  is  to  be  determined  according  to  English  law.  The 
only  sensible  construction  appears  to  be  this :  the  underwriter  is 
only  to  be  liable  for  a  general  average,  but  what  is  general  average 
is  to  be  determined  by  the^  law  of  the  foreign  place  to  which  the 
ship  is  bound.  Now,  it  is  admitted  that  this  is  a  general  average 
loss  according  to  the  foreign  law,  though  not  according  to  the 
English. 

The  contention  that  the  extent  to  which  the  underwriter  is  to  be 
liable  in  respect  of  general  average  according  to  foreign  law  is 
confined  to  what  the  owner  of  cargo  has  to  contribute  in  respect  of 
a  general  average  loss,  was  not,  I  think,  maintained.    It  follows, 

(1)  2  R  &  C.  805.  (2)  Law  Rep.  7  C.  P.  481. 
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1875       therefore,  if  this  was  a  general  average  loss  according  to  foreign 

Mavbo      Ia^i  that  it  is  recoverable  under  the  policy.    There  remains,  how- 

OoBAN      ^^^^9  ^©  question  whether  the  adjustment  was  properly  made  at 

Marine     Constantinople.    That  depends  on  whether  the  voyage  was  properly 

iKHCBAKcCo.  p^^  ^^  ^^^  ^  ^^     ^^  adjustment  must  be  made  at  the  port  of 

destination,  if  it  be  reached,  but  if  the  voyage  is  interrupted  by 
some  supervening  cause,  which  necessitates  or  justifies  its  termina- 
tion at  some  intermediate  place,  that  place  is  the  proper  place  of 
adjustment.    The  vessel  here  was  compelled  to  put  into  Ck>nstan- 
tinople  in  consequence  of  sea  damage.    Bepairs  were  necessary 
which  must  take  a  long  time.    It  is  admitted  that  the  damaged 
portion  of  the  cargo  was  properly  sold,  but  it  is  said  that  the  rest 
ought  to  have  been  taken  on  if  the  master  could  possibly  get  the 
ship  repaired.    It  is  laid  down  by  high  authority  that  it  is  the 
master's  duty  to  repair  the  ship  and  proceed  with  the  voyage,  if  it 
can  be  done  within  a  reasonable  time,  and  at  a  reasonable  cost. 
But  the  repairs  here  took  two  months,  and  this  statement  of  the 
master's  duty  refers  to  his  duty  as  between  himself  and  the  ship- 
owner.   He  has  also  a  duty  as  agent  of  the  cargo-owner,  if  the 
voyage  is  interrupted  by  a  supervening  necessity.    Looking  at  the 
delay  that  would  have  occurred,  the  captain  did,  in  my  opinion, 
exercise  a  sound  discretion  in  terminating  the  voyage  at  Constan- 
tinople.   I  do  not  rest  my  judgment  on  what  took  place  in  the 
Consular  court.    I  have  grave  doubts  as  to  whether  those  proceed- 
ings were  within  the  jurisdiction  of  the  Consular  court,  though  I 
express  no  definite  opinion  on  the  point.    My  judgment  on  this 
point  rests  on  the  ground  that  the  voyage  was  properly  determined 
at  Constantinople.    If  I  could  see  any  sensible  difference  had  been 
caused  to  the  position  of  the  underwriter,  I  should  have  thought 
there  was  more  foundation  for  Mr.  Butt's  argument ;  but  it  appears 
to  me  that  the  meaning  of  the  statement  in  the  case  is  that  the 
average  stater  at  Constantinople  made  the  adjustment  in  conformity 
with  the  law  of  France,  taking  into  consideration  the  interruption 
of  the  journey  at  Constantinople  and  all  the  circumstances  of  the 
case.    This  being  so,  I  do  not  see  how  the  underwriter  was  injured 
by  the  statement  being  made  at  Constantinople. 

Bramwell,  B.    I  am  of  the  same  opinion.    As  I  understand 
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the  defendants'  contention,  it  is  that  the  words  "  general  average  1875 
as  per  foreign  statement "  only  make  the  underwriter  liable  in  mavro 
respect  of  a  contribution  which  the  cargo^wner  has  to  pay  to  such  ooeIn 
a  general  ayerage  loss  by  foreign  law,  but,  except  to  that  extent,  ^^*P"co 
do  not  make  him  liable  in  respect  of  any  loss  that  would  not  be 
according  to  English  law  general  average.  That  contention  is 
founded  on  the  memorandum  by  which  the  com  is  warranted  free 
from  particular  average,  and  it  is  said  that  the  effect  would  be  that 
the  plaintiffs  would  get  compensation  for  what  is  particular  aver- 
age by  our  law,  and  the  warranty  would  be  rendered  ineffective  if 
the  plaintiffs'  contention  were  correct.  Now,  it  is  not  correct  to 
say  that  the  warranty  would  be  rendered  inoperative.  There  is 
no  repugnancy  in  the  plaintiffs'  contention.  The  com  is  warranted 
free  of  general  average,  but  the  question  what  is  general  average 
is  to  be  determined  as  per  foreign  statement,  that  is  as  a  foreign 
average  adjuster  would  state  it.  The  difficulties  in  the  way  of 
any  other  contention  seem  to  me  insuperable.  It  would  be  im- 
possible to  adopt  the  foreign  rule  as  to  what  the  cargo-owner  was 
to  contribute  and  exclude  it  as  to  other  matters.  With  regard 
to  the  question  whether  the  average  loss  was  properly  adjusted 
at  Constantinople,  I  also  think  the  judgment  below  should  be 
affirmed. 

Blackbubn,  J.  I  also  am  of  opinion  that  the  decision  of  the 
Court  below  should  be  affirmed.  Long  before  a  policy  of  insur- 
ance was  thought  of,  by  the  law  of  the  Bhodian  Bepublic  it  was 
laid  down  that  where  there  was  a  common  adventure  of  the 
property  of  several,  if  it  became  necessary  in  consequence  of  perils 
of  the  sea  purposely  and  intentionally  to  sacrifice  part  of  the 
property  adventured  for  the  preservation  of  the  rest,  the  owners  of 
the  property  preserved  should  contribute  to  the  loss  of  the  owner 
of  that  which  was  so  sacrificed  for  the  common  benefit  This  law 
has  since  been  adopted  in  the  code  of  every  civilised  country,  but 
unfortunately  there  has  been  a  difference  in  different  countries  as 
to  what  ought  to  be  considered  a  sacrifice  for  the  conmion  benefit, 
and  consequently  a  general  average  loss.  The  law  of  England 
does  not  consider  when  a  stress  of  canvas  is  put  on  to  avoid  a  lee- 
shorcj  and  the  ship  is  thereby  strained,  and  water  gets  in  to  the 
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1875  damage  of  the  cargo^  that  there  is  any  intentional  sacrifice  made 
Mayro  of  part  of  the  property  imperilled,  for  the  good  of  the  common 
OoLn  adventure.  It  is  not  necessary  now  to  say  which  law  is  the  wisest 
Marine  h  jg  enough  to  say  that,  according  to  the  law  in  France  and  at 
Constantinople,  this  would  be  a  general  average  loss,  though  by 
English  law  it  would  not.  What  is  the  e£fect  of  this  state  of 
things  as  applied  to  the  language  of  this  policy  ?  There  is  the 
usual  memorandum  that  is  found  in  English  policieSiviz.  that  com 
among  other  things  is  warranted  free  from  average,  unless  general, 
or  the  ship  be  stranded ;  that  is,  the  underwriters  will  not  be  liable 
for  any  but  a  total  loss,  unless  the  partial  loss  arises  from  the 
stranding  of  the  ship,  or  unless  such  partial  loss  is  one  which  is 
occasioned  by  a  sacrifice  made  for  the  benefit  of  the  whole  adven- 
ture. It  does  not  say  that  the  underwriters  will  bear  a  partial  loss 
by  reason  of  a  contribution  to  a  general  average  loss,  but  that  they 
will  bear  a  general  average  loss.  In  an  ordinary  English  policy 
the  words  ^general  average"  would  refer  to  that  which  was 
according  to  English  law  considered  a  sacrifice  for  the  general 
good.  But  inconveniences  were  found  to  arise  in  this  respect^ 
because  when  vessels  were  bound  to  a  foreign  country  it  frequently 
happened  that  the  ship  and  cargo  were  taken  possession  of  by  a 
foreign  court  of  admiralty,  and  the  adjustment  of  average  took 
place  according  to  the  foreign  law.  It  is  a  question  that  has  never 
distinctly  been  settled,  whether  under  an  ordinary  English  policy 
in  such  cases  the  English  underwriter  could  be  compelled  to  bdar 
what  was  held  to  be  a  general  average  loss  by  the  law  of  the 
foreign  country.  To  avoid  this  difficulty,  express  clauses  have 
been  inserted  in  policies.  Some  of  such  clauses  have  been  framed 
on  the  footing  that  when  the  vessel  was  caught  in  a  foreign 
country,  and  contributions  had  to  be  paid,  the  underwriters  should 
bear  those  payments.  The  defence  here  proceeds  on  the  notion 
that  such  is  the  meaning  of  the  present  policy.  I  think  that, 
though  it  might  have  been  so  framed,  it  is  not.  I  construe  the 
words  "  general  average  as  per  foreign  statement "  to  mean  that 
general  average  in  the  policy  shall  include  such  losses  as  the 
French  law  regards  as  intentional  sacrifices  made  for  the  benefit 
of  the  whole  adventure,  not  only  such  losses  as  a  foreign  average 
adjuster  shall  actually  state.    Putting  aside  the  question  whether 
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the  Consular  court  at  Constantinople  had  jurisdiction  to  do  what       1875 
it  did,  which  in  my  view  is  immaterial,  the  next  question  is  whe-      matro 
ther  Constantinople  was  the  proper  place  at  which  to  adjust  the      q^SLs 
average.    With  respect  to  that,  I  agree  with  what  my  Lord  has     ^^""V, 
said.    I  look  upon  the  statements  in  the  case  as  meaning  that, 
in  the  average  statement  at  Constantinople,  the  figures  were 
correctly  worked  out  according  to  French  principles. 

FoLLOOE,  B.  I  am  of  the  same  opinion.  If  the  construction 
put  on  this  policy  by  the  Court  below  had  the  e£fect,  as  suggested, 
of  making  the  clause  "  general  average  as  per  foreign  statement " 
entirely  destroy  and  obliterate  the  warranty  against  particular 
average,  I  should  hesitate  before  affirming  the  judgment,  as  that 
would  be  contrary  to  the  well-known  canon  that  requires  a  meaning 
to  be  given  to  every  part  of  an  instrument,  if  possible.  I  do  not, 
however,  think  the  effect  suggested  is  produced.  The  object  of 
the  clause  against  average,  unless  general,  is  to  prevent  claims  for 
partial  damage  with  respect  to  various  articles.  Full  effect  is 
given  to  this,  according  to  the  plaintifib'  contention.  All  that 
they  seek  to  do  is  in  interpreting  the  meaning  of  ''general 
average  "  in  the  memorandum,  to  read  in  the  other  clause  ''  gene- 
ral average  as  per  foreign  statement.''  I  look  upon  the  reasonable 
construction  as  being,  that  **  general  average  "  in  this  policy  means 
general  average  according  to  foreign,  not  English,  rules. 

Ahphlett,  B.  I  am  of  the  same  opinion.  The  defendants' 
argumcoit  is,  that  under  the  words  "  general  average  as  per  foreign 
statement^"  any  additional  burden  thrown  upon  the  owners  of 
cargo  by  foreign  law  comes  within  the  policy ;  and  so,  if  this  loss 
were  a  contribution  by  cargo  to  ship,  the  underwriters  could  not 
resist  payment  of  it ;  but  that,  if  the  loss  be  one  sustained  by  the 
cargo  itself,  as  that  by  the  English  law  would  fall  upon  the  owner 
of  cargo  under  the  circumstances,  it  is  particular  average  only 
and  is  excluded  by  the  memorandum.  The  contention  is  that 
such  a  loss  is  not  an  extra  loss  caused  by  reason  of  a  foreign 
statement.  The  reason  of  the  thing  does  not  point  to  such  a 
construction  of  the  policy.  Suppose  the  cargo  to  have  belonged 
to  two  owners,  the  plaintiff  and  another,  and  damage  had  been 
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1875  caused  to  that  part  belonging  to  the  other  owner,  the  plaintifiTg 

Mavbo  P*rt  of  the  cargo  would  have  had  to  contribute  according  to  French 

Q^^  law.    Such  a  case  would  come  within  the  terms  **  general  ayerage 

Mabinb  as  per  foreign  statement."  even  accordipg  to  the  defendants'  con- 

Iksusajtoe  Co         A  ^  <3 

*  tention,  and  the  underwriters  must  have  borne  the  loss.  What 
difference,  substantiallj,  does  it  make  that  the  cargo  all  belonging 
to  one  owner,  no  such  contribution  is  made?  Nevertheless  the 
clause  might,  no  doubt,  have  been  so  worded  as  to  give  rise  to 
Mr.  Butt's  argument.  Looking,  however,  to  the  words  used,  I 
agree  that  the  meaning  is,  that  although  average  is  not  to  be 
recoverable  unless  general,  what  is  general  average  is  to  be  deter- 
mined by  the  rules  of  the  foreign  law. 

Judgment  affirmed. 

Attorney  for  plaintiffs :  Nash. 

Attorneys  for  defendants :  WcdUms^  Bvhb^  &  Walton. 


May  12.  [IN  THE  EXCHEQUEB  CHAMBER.] 

PHILLIPS  V.  MILLER  and  Another. 

Vendor  <md  Purchaser — Sale  of  Seal  Property — IncumbranceB — Terms  of 
existing  Tenancies^  Notice  (^—Agreements  collateral  to  Tenancies. 

Part  of  an  estate  consifited  of  three  farms  in  Hampshire,  and,  in  that  comity, 
valnations  between  outgoing  and  incoming  tenants  for  hay,  straw,  and  manure, 
are  made  at  "  fodder  value,'*  which  is  lower  than  what  is  called  **  market  value.'* 
The  three  tenants  of  the  farms  held  under  verbal  agreements,  from  year  to  year, 
according  to  the  custom  of  Hampshire.  The  defendants  were  devisees  of  the 
estate  in  trust  for  sale,  and,  in  contemplation  of  a  sale,  they  gave  notice  to  the 
tenants  to  quit  at  Michaelmas,  1869.  The  tenants  alleged  that  they  had  been 
promised  leases  by  the  devisor,  and  although  there  was  nothing  to  shew  that  such 
promises  were  binding  in  law  or  equity,  the  defendants,  thinking  the  claim 
binding  in  honour  and  conscience,  entered  into  agreements  with  the  tenants,  by 
which,  in  consideration  of  their  giving  up  possession  of  their  farms  according  to 
the  notices,  the  defendants  promised  to  remit  the  half-year's  rent  due  at  Michael- 
mas, 1868,  to  pay  1007.  to  the  tenant,  and  to  pay  for  hay,  &c.,at  the  terminatioii 
of  the  tenancy,  at  <' market  value."  In  June,  1868,  the  estate  was  put  up  (or 
sale  by  auction.  In  the  particulars  and  conditions  of  sale  the  three  farms  were 
described  as  in  the  occupation  of  the  tenants  respectively  till  Michaelmaa,  1869, 
at  certain  rents,  and  certain  incumbrances,  subject  to  which  the  sale  was  made, 
were  specified,  viz.  land-tax  and  tithe  rent-charge ;  but  no  express  mention  was 
made  of  the  above-mentioned  agreements  with  the  tenants.   The  conditions  stipm* 
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lated  that  the  property  should  be  taken  to  be  correctly  described  as  to  quantity         1975 

and  otherwise,  and  that  if  any  error,  misstatement,  or  omission  should  be  discovered,  — — 

the  same  should  not  annul  the  sale,  nor  should  any  compensation  be  allowed,  and  *  hilups 
that  the  rent  or  possession  should  be  received  or  retained  and  the  outgoings  dis-  Mtt^.i^b 
charged  by  the  vendors  up  to  the  29th  of  September  and  from  that  day  by  the 
purchaser.  The  property  was  bought  in  at  the  sale  by  auction,  and  afterwards 
sold  by  private  contract  on  the  18th  of  July,  1868,  to  the  plaintiff.  The  contract 
described  the  property  as  in  the  foregoing  particulars,  and  as  being  purchased 
subject  to  the  foregoing  conditions.  At  the  time  of  the  purchase  the  plaintiff  had 
no  knowledge  of  the  above-mentioned  agreements  with  the  tenants.  Upon  his 
becoming  aware  of  and  objecting  in  respect  of  them,  it  was  agreed  that  he  should 
complete  without  prejudice  to  his  claim  to  be  indemnified  in  respect  of  the  agree- 
ments to  pay  market  value  for  the  hay,  &c.  The  plaintiff  afterwards  paid  the 
tenants  the  amount  of  the  valuations  of  hay,  &c.,  at  market  value,  and  now 
nought  to  recover  the  difference  between  that  and  fodder  value  from  the  de- 
fendants : — 

Held  (reversing  the  decision  of  the  Court  below ;  Amphlett,  B.,  dissenting), 
that  the  agreements  with  the  tenants  to  pay  market  value  were  collateral  agree- 
ments binding  only  on  the  defendants  personally,  and  did  not  amount  to  fresh 
demises ;  and  that  by  the  arrangement  between  the  parties,  the  plaintiff,  having 
j)aid  the  tenants'  claims,  could  recover  the  difference  between  market  and  fodder 
value  from  the  defendants  as  money  paid  for  their  use. 

Per  Amphlett,  B.,  the  agreements  amounted  to  fresh  demises,  as  to  which  there 
was  no  duty  cast  upon  the  defendants  to  disclose  the  terms  of  them  to  the  plain- 
tiff, and  as  to  which  a  Court  of  equity  would  not  enforce  compensation  against 
the  vendors ;  and,  consequently,  that  the  action  was  not  maintainable. 

Errob  from  the  judgment  of  the  Court  of  Common  Fleas  in 
favour  of  the  defendants.  The  facts  of  the  case  appear  in  the 
report  of  the  case  in  the  Court  below.  (1) 

ChannelJy  for  the  plaintiff,  contended  that  the  agreements  with 
the  tenants  to  pay  market  value  were  personal  only,  and  did  not 
create  new  tenancies  on  the  terms  that  market  value  should  be 
paid ;  that,  consequently,  the  defendants  ought  to  have  paid  the 
tenants  the  difference  between  market  and  fodder  value,  and  that 
the  effect  of  the  arrangement  between  the  parties  was  that  the 
payment  by  the  plaintiff  of  such  difference  was  a  payment  for  the 
use  of  defendants  at  their  request. 

HerscheU,  Q.C7.,  for  the  defendants,  contended  that  the  effect  of 
the  agreements  was  to  create  fresh  tenancies  on  the  terms  of  the 
agreements  and  the  former  tenancies,  except  so  far  as  altered  by 
the  agreements.  [The  Court  then  intimated  to  him  that  he  need 
not  argue  the  other  questions  in  the  casa] 

(1)  Law  Rep.  9  C.  P.  196. 
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1875  In  addition  to  the  authorities  referred  to  in  the  judgment, 

~Phiu,im~  Johnstone  v.  H'lkdlestone  (1)  cmd  Gore  v.  Wright  (2)  were  cited. 

MiuxB  ^^^  arguments  and  authorities  cited  sufficiently  appear  from  the 

judgments. 

Our.  adv.  vulL 

May  12.    The  following  judgments  were  ddivered : — 

Amfhlett,  B.  This  is  an  appeal  from  the  judgment  of  the 
Court  of  Common  Pleas  upon  a  special  case,  by  which  the  plaintiff 
was  denied  any  relief  in  respect  of  the  di£ference  between  market 
and  fodder  values  of  hay,  straw,  and  manure,  which  he  had  been 
obliged  to  pay  to  three  tenants  of  an  estate  purchased  by  him  from 
the  defendants. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  Lord 
Coleridge  in  the  Court  below  (3),  and  I  do  not  consider  it  necessary 
to  repeat  them  here. 

The  question  in  some  of  its  aspects  depends  upon  the  true  con- 
struction of  the  agreements  of  the  11th  of  May,  1868,  entered  into 
between  the  defendants  and  the  three  tenants  respectively,  who 
were  then  under  notice  to  quit  at  Michaelmas,  1869.  There  was 
some  difference,  but  not  of  much  importance,  in  the  language  of 
such  agreements,  but  that  which  was  entered  into  between  the 
defendant  and  Mr.  Packer,  the  principal  tenant,  and  to  which  I 
will  mainly  confine  myself,  was  as  follows : — 

'^Memorandum.  Whereas  it  is  alleged  by  Bobert  Parker,  of 
Headley,  Hampshire,  farmer,  that  the  late  Sir  Charles  Hayes 
Miller,  of  Froyle,  Hampshire,  Bart.,  agreed  to  grant  to  the  said 
Sobert  Parker  a  lease  of  the  farm,  lands,  and  hereditaments  at 
Headley,  aforesaid,  and  at  Frensham,  in  the  county  of  Surrey, 
now  in  his  occupation.  And  whereas  the  trustees  of  the  will  of  the 
said  Sir  Charles  Hayes  Miller  have  served  a  notice  upon  the  said 
Bobert  Parker,  requiring  him  to  quit  and  deliver  up  to  them,  on 
the  29th  day  of  September,  1869,  the  said  hereditaments.  And 
whereas  the  said  several  parties  have  agreed  to  enter  into  the 
arrangement  hereinafter  appearing.  Now  be  it  known  that  in 
pursuance  of  the  said  agreement,  and  for  the  sake  of  preventing 

(1)  4  B.  &  C.  922.  (2)  8  A.  &  E.  118, 

(3)  Law  Rep.  9  C.  P.  201. 
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disputes  and  diflferenceSy  and  also  in  consideration  of  the  agreement  1875 
for  remission  of  rent  by  the  said  trustees  hereinafter  contained,  the  PitTT.TTt>a 
said  Bobert  Parker  hereby  agrees  to  deliver  up  to  the  said  trustees,  t^„^;^ 
as  aforesaid,  or  their  assigns,  or  other  the  person  or  persons  for  the 
time  being  entitled  to  the  fireehold  of  inheritance  of  the  said  here- 
ditamentcf,  on  the  29th  day  of  September,  1869,  possession  of  the 
said  farm,  lands,  and  hereditaments  held  by  him  as  aforesaid ;  and 
in  further  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  said  Bobert  Parker  agreeing  to  relinquish  possession  of  the 
said  hereditaments  as  last  aforesaid,  the  said  trustees  hereby  agree 
to  allow  or  remit  to  the  said  Bobert  Parker  the  half-year's  rent 
which  will  become  due  to  them  in  respect  of  the  said  heredita- 
ments on  the  29th  day  of  September,  1868,  and  also  to  pay  to  him 
on  the  said  29th  day  of  September,  1868,  the  sum  of  1007.,  and 
also  to  jMiy  or  allow  to  the  said  Bobert  Parker  on  the  said  29th  day 
of  September,  1869,  or  at  the  iermimUion  of  his  tenancy,  for  all  the 
bay,  straw,  and  manure  produced  on  the  farm  during  the  preced- 
ing year,  at  market  value.'' 

At  the  conclusion  of  the  argument  of  the  plaintiff's  counsel  in 
support  of  the  appeal,  the  Court  expressed  an  opinion  that  if  the 
arrangement  as  to  the  market  value  was  to  be  taken  as  a  term  of 
the  holding  or  incident  to  it,  the  judgment  of  the  Court  below  was 
right  It  was,  however,  contended  on  the  part  of  the  plaintiff,  that 
according  to  the  true  construction  of  the  agreement,  such  arrange^ 
ment  was  in  truth  not  a  term  of  the  holding  or  incident  to  it,  but 
a  collateral  agreement  binding  the  defendants  personally,  and  not 
the  land,  and  since  in  that  case  different  considerations  may  arise 
as  to  the  right  of  the  plaintiff  to  recover  in  the  action,  it  becomes 
necessary  to  determine  whether  such  contention  is  tenable. 

Now,  the  first  thing  to  be  observed  is  that  the  arrangement  as 
to  market  value  was  undoubtedly  a  change  in  one  of  the  terms  of 
the  original  holding,  and,  as  Lord  Denman  said  in  Doe  d.  Monck  t. 
Qeekie  (1)  (where  there  had  been  a  change  of  rent),  the  common- 
sense  view  of  the  transaction  would  appear  to  be,  that,  although 
there  may  have  been  a  new  contract,  its  terms  must  have  been 
understood  to  be  that  all  was  to  go  on  as  under  the  old  contract, 
except  as  to  the  valuation  at  the  determination  of  the  tenancy. 

(1)  5  Q.  B.  841. 
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1875  It  is  said^  in  opposition  to  this  view,  that  other  parts  of  the  agree- 
Phillips  ment,  as  for  instance  the  payment  of  the  lOOZ.,  was  clearly  colla- 
•^gj^i^g^  teral  (which  is  true),  but  I  fail  to  see  what  difference  that  makes. 
There  would  be  no  inconsistency  in  a  landlord  saying  to  his 
tenant^  ^' Acbept  the  notice  to  quit,  and  I  will  give  you  1007.  down, 
and  improYe^yrar  position  as  tenant  by  altering  some  of  the  terms 
of  your  holdii^'' <  But  then  it  was  said  that,  to  render  valid  a  new 
contract,  such  as- 1  have  mentioned,  when  any  change  is  made  in 
the  terms  of  the*,  holding,  there  must  be  a  surrender  in  law  of  the 
old  contract,  and  that  there  was  here  no  sufficient  acceptance  by 
both  parties  of  the  new  contract  to  admit  of  such  surrender.  I  am 
unable  to  follow  this  argument,  because  it  appears  to  me  that  the 
signature  of  both  parties  to  the  agreement  is  the  most  satisfactory 
evidence  of  their  acceptance  that  could  be  given. 

No  doubt  a  surrender  in  l&w  of  the  old  contract  was  not  in  the 
contemplation  of  either  party,  but  that,  as  Baron  Parke  said  in 
Lyon  V.  Bead  (1),  is  unnecessary.  What  is  material  to  inquire 
into  is,  whether  it  can  be  made  out  from  the  terms  of  the  agree* 
ment  that  it  was  intended  that  the  tenant  should  receive  market 
value,  on  the  termination  of  his  tenancy,  from  his  landlord,  who- 
ever he  might  be,  and  I  think  it  can.  For  I  can  see  nothing  in 
the  agreement  itself  to  limit  the  tenant  to  a  remedy  against  his 
existing  landlord,  and  if  we  look  to  the  consequences  of  such  a 
construction,  it  is  hardly  credible  that  such  could  have  been  the 
intention  of  the  parties.  For  what»  on  this  construction,  would  be 
the  position  of  the  tenant  at  Michaelmas,  1869,  in  the  event  which 
happened?  He  might  clearly  be  forced  to  leave  his  produce  on 
his  farm  on  receiving  fodder  value,  and  for  the  rest  of  the  market 
value  he  would  lose  the  lien  which  an  outgoing  tenant  always  has 
on  his  produce,  and  have  to  look  only  to  the  personal  security  of 
the  vendor,  who  might  have  become  insolvent.  Nor  would  the 
vendor's  position  be  a  more  pleasant  one,  or  more  likely  to  have 
been  contemplated ;  for  he  would  not  know,  until  Michaelmas, 
1869,  arrived,  how  much  he  would  have  to  pay,  since  it  would  be 
at  the  will  of  the  tenant,  within  certain  limits,  how  much  produce 
he  would  leave,  and  the  tenant  would  in  most  cases  leave  much 
more  than  he  would  have  done  if  holding  at  fodder  value. 

(1)  13  M.  &  W.  at  p.  306. 
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Suppose,  again,  the  vendor,  under  these  circumstances,  should        ^^'^ 
die  without  selling  before  Michaelmas,  1869,  either  intestate  or     PntLLirs   - 
haying  devised  the  estate ;  the  consequence  of  the  arrangement  as     Miller. 
to  the  valuation  being  collateral  would  be  that,  not  the  heir  or 
devisee,  but  the  personal  estate  would  have  to  bear  the  difference 
between  the  market  and  fodder  values,  and  the  tenant  would, 
as  before,  be  able  to  increase  or  diminish  the  amount  at  his 
pleasure. 

Again,  suppose  that  the  vendor  did  not  sell,  and  survived 
Michaelmas,  1869,  and  then  by  receipt  of  subsequent  rent,  or 
otherwise,  waived  (as  he  might  do)  the  notice  to  quit,  can  it  be 
doubted  that  the  tenant  would  be  entitled  to  be  paid  market 
value  at  any  future  time  when  he  left  his  farm  ?  If  the  vendor 
afterwards  sold,  or  died  as  before,  and  the  purchaser,  or  heir,  or 
devisee  (as  the  case  may  be)  did  not  signify  his  dissent  to  the  con- 
tinuance of  the  tenancy  by  giving  notice  to  quit,  the  tenant  would, 
according  to  Buckworth  v.  Simpson  (1),  continue  on  the  same  terms. 
And  these  terms,  by  the  hypothesis,  are  to  leave  produce  at  fodder 
price.  When,  then,  should  the  vendor  or  his  executors  pay  the 
difference  ?  It  must  be  either  at  the  time  when  a  new  contract  is 
implied  between  the  tenant  and  his  new  landlord,  or  at  the  final 
termination  of  the  tenancy,  which  might  be  years  afterwards. 

Either  alternative  would,  I  think,  be  found  inconvenient,  and, 
from  its  novelty  alone,  objectionable. 

Still  further,  if  it  were  held  that  the  provision  as  to  market 
value  was  collateral  only,  and  did  not  bind  the  land,  it  would 
follow  that,  notwithstanding  actual  notice  of  the  agreement  to  the 
purchaser  before  he  entered  into  his  contract,  he  would  not  be 
bound  by  the  provision.  This  would  certainly  be  a  most  startling 
result. 

So  also  with  regard  to  the  forty-five  acres  in  Surrey,  where  the 
custom  of  the  country  is  for  the  tenant  to  receive  market  value, 
can  it  be  right  that  a  purchaser  who  [is  supposed  to  have  bought 
on  the  faith  of  the  tenancy  being  on  the  customary  terms,  should 
receive  the  difference  between  that  and  fodder  value  ?  Yet  this 
would  appear  to  be  the  necessary  result  of  the  plaintiff's  con- 
tention. 

(1)  1  C.  M.  &  R.  834. 
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1875  All  these  anomalies  and  difficulties  wonld  disappear^  and  justice 

Pbillifs     be  done  to  all  parties,  including,  as  I  think  I  shall  shew,  the  pur- 

-m^Ij^      chaser,  by  simply  adhering  to  the  ordinary  rule  that  a  provision  of 

this  kind  so  intimately  connected  with  the  tenancy  is  part  of  its 

terms,  and  binds  the  land. 

For  the  above  reasons,  I  am  of  opinion  that  the  contention  of 
the  plaintiff  that  the  provision  was  collateral  only  cannot  be  sus- 
tained. It  was  urged  by  Mr.  Herschell  that  if  the  provision  was 
collateral  only,  and  did  not  bind  the  land,  the  plaintiff  had  nothing 
whatever  to  do  with  it,  and  that  any  payment  he  may  have  made 
under  it  was  in  his  own  wroi^,  and  could  not  be  recovered  in  this 
action.  I  should  be  sorry  to  be  obliged  to  rest  my  judgment  on 
such  a  technical  ground ;  and  I  am  disposed  to  agree  with  my 
Brother  Blackburn  that  by  virtue  of  the  arrangements  come  to 
between  the  parties  on  the  completion  of  the  contract,  and  on  the 
settlement  of  Parker's  action,  the  payment  would,  in  the  case  sup- 
posed, be  held  to  have  been  made  at  the  defendant's  request. 

It  only  remains  for  me  to  give  my  reasons  for  agreeing  with  the 
rest  of  the  Court,  that,  if  I  am  right  in  the  construction  I  have  put 
upon  the  agreement,  the  plaintiff  is  not  entitled  to  recover  any- 
thing in  this  action. 

The  plaintiff's  right,  if  any,  to  an ''  indemnity  "  (which  word  may, 
I  think,  be  fairly  taken  to  include  what  is  more  properly  called 
''compensation")  is  reserved  to  him  by  the  agreement  of  the  6th 
of  January,  1869,  or  it  would  have  been  extmguished  both  at  law 
and  in  equity  by  the  conveyance.  Had  the  plaintiff  then  any  such 
right  while  the  contract  remained  in  fieri  ?  That  must  depend 
upon  whether,  under  the  circumstances  of  this  case,  there  was  any 
duty  cast  upon  the  defendants  to  disclose  to  the  plaintiff  that  the 
tenants  were  entitled  to  be  paid  for  their  produce  at  market  price. 
I  think  there  was  not.  There  was  no  fraudulent  concealment  or 
misrepresentation  of  the  &ct  which  was  publicly  mentioned  at  the 
auction ;  and  it  appears  to  have  been  a  mere  accident  that  it  was 
not  known  to  the  plaintiff  The  names  of  the  tenants,  and  their 
rents,  and  the  time  their  tenancies  determined  were  disclosed,  and 
the  plaintiff  therefore  had  ample  opportunity  of  ascertaining  all 
the  particulars  respecting  them  which  he  required;  and  consider- 
ing that  the  estate  lay  in  two  counties,  in  one  of  which  the  custom 
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of  the  country  gave  the  tenants  fodder  price  and  the  other  market        1875 
price,  I  think  that  the  plaintiff  ought  to  have  inquired  which  custom  ""prnxia  " 
prevailed  on  the  estate  he  was  going  to  purchase,  if  it  was  thought     MiuaB. 
at  the  time  of  any  real  importance.    Under  these  circumstances,  I 
think  it  quite  clear  that  a  court  of  equity  would  not  have  enforced 
either  indemnity  or  compensation  against  the  vendors,  although  it 
possibly  might  have  refused  a  decree  of  specific  performance  at 
their  suit,  unless  they  consented,  as  regards  the  lands  in  Hamp- 
shire, where  the  custom  of  fodder  value  existed,  to  give  such  in- 
demnity or  compensation. 

The  view  which  the  courts  of  equity  have  taken  of  cases  of  un- 
disclosed rights  of  tenants  as  between  vendor  and  purchaser  in  the 
absence  of  fraud  or  misrepresentation  appears  to  be  this.  If  those 
undisclosed  rights  are  trifling  in  their  character,  and  the  purchaser 
might  with  a  little  exertion  have  discovered  them,  the  Court  will 
grant  specific  performance  against  him  without  compensation. 
That  was  done  by  Sir  W.  Grant  in  HaU  v.  Smith  (1),  which,  though 
•considered  by  Lord  St.  Leonards  as  an  extreme  case,  is  treated  by 
him  .as  an  authority  :  see  Vendors  and  Purchasers,  voL  i.  p.  11, 
10th  ed«  If  such  rights  are  more  important,  or  there  are  any  cir- 
-cumstances  which  would  make  it  a  case  of  hardship  on  the  pur- 
chaser to  enforce  the  contract,  the  Court  will  hold  its  hand,  and 
refuse  specific  performance,  unless  compensation  is  consented  to  by 
the  vendors. 

The  cases  cited  in  the  argument  of  Huffhes  v.  Jones  (2),  Martin 
V.  Cotter  (3),  and  OabaSero  v.  Henty  (4),  are  examples.  In  the  last 
•case  particularly  the  true  limits  of  the  doctrine  of  constructive 
notice  of  a  tenancy  as  between  vendors  and  purchasers  is  very 
dearly  laid  down.  But  in  no  case  of  the  kind  that  I  am  aware  of 
has  the  Coart  enforced  the  contract  against  the  vendor  with  in- 
•demity  or  compensation ;  and  the  case  of  James  v.  Lichfield  (5)  is 
A  direct  authority  against  it,  and,  although  some  dicta  in  that  case 
are  open  to  criticism,  as  carrying  the  doctrine  of  constractive 
notice  of  tenants'  rights  as  between  vendors  and  purchasers  to  an 
unreasonable  extent,  and  were  disapproved  of  on  that  account  in 

(1)  14  Tea.  433.  (3)  3  J.  &  Lat  496. 

(2)  3  D.  F.  &  J.  807.  (4)  Law  Rep.  9  Ch.  447. 

(5)  Law  Rep.  9  Eq.  51. 
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1875        CahaUero  v,  Eeniy  (1),  I  am  not  aware  that  the  decision  has  ever 
Phillips     been  impugned* 

MiLLM.  ^^  taking  this  course,  the  Courts  no  doubt  have  had  regard  to 
the  injustice  that  would  often  be  worked  by  enforcing  compen- 
sation against  vendors,  who  may,  with  perfect  honesty,  as  in  this 
case,  have  failed  to  disclose  some  particular,  and  who  would  rather 
take  back  the  estate  than  submit  to  any  reduction  of  the  puidiase- 
money. 

It  may  well  be  thought  that  sufficient  is  done  for  the  purchaser 
to  satisfy  justice  if  he  has  the  option  of  escaping  from  the  contract. 
If,  as  in  this  case,  the  purchaser  elects  to  keep  the  estate,  it  is 
a  fair  inference  that  he  is  not  dissatisfied  with  \m  bargain. 

Another  reason  for  not  awarding  compensation  in  a  case  like 
this  is  the  difficulty  of  estimating  the  amount.  As  I  have  already 
pointed  out,  it  would  be  unjust  to  take  (as  is  proposed  in  this  case) 
the  difference  of  market  price  and  fodder  price  of  the  produce  actu- 
ally left  on  the  farm,  because  the  tenant  would  naturally  leave  a 
much  larger  produce  if  he  was  to  receive  market  price  for  it,  than 
if  he  was  to  receive  only  fodder  price. 

The  only  fair  way  of  estimating  the  compensation  would  be  to 
charge  the  vendor  with  the  difference  on  the  average  quantity  that 
would  be  left  by  a  tenant  at  fodder  price,  and  that  would  be  very 
difficult  to  ascertain.  In  addition  to  what  I  have  said,  I  am  also 
very  much  disposed  to  think  that  the  ninth  condition  of  sale, 
which  declared  that,  if  any  error,  misstatement,  or  omission  in  the 
particulars  or  the  conditions  should  be  discovered,  the  same 
should  not  annul  the  sale,  nor  should  any  compensation  be 
allowed  or  given  by  the  vendor  or  purchaser  in  respect  thereof, 
would,  of  itself,  be  held  to  prevent  any  claim  for  compensation 
being  successfully  made,  though  it  would  not,  of  course,  prevent  the 
Court  from  refusing  specific  performance,  as  that  would  not  amount 
to  an  annulling  of  the  contract. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
Court  below  is  right,  and  ought  to  be  affirmed ;  but  as  I  have  the 
misfortune  to  differ  from  the  rest  of  the  Court,  I  need  hardlv 
say  that  I  express  this  opinion  with  the  greatest  possible  diffi- 
dence. 

(1)  Law  Rep.  9  Cli.  447. 
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Pollock,  B.    The  facts  of  this  case  are  so  fully  set  forth  in       1875 
the  judgment  of  the  Court  of  Common  Pleas,  that  it  is  unneces-     philups 
sary  for  me  to  recapitulate  them,  Miu£b. 

It  was  contended  for  the  plaintiff  that  the  agreements  dated 
the  11th  of  May,  1868,  did  not  affect  the  tenancies  which  then 
existed  between  the  defendants  and  their  tenants,  but  were  only  a 
compromise  by  the  landlords  of  a  claim  made  by  the  tenants  for 
leases  whereby  the  tenants  undertook  to  forego  their  claim,  and 
deliver  up  possession  on  the  29th  of  September,  1869,  in  con- 
sideration of  the  landlords'  allowing  them  the  half-year's  rent  due 
September,  1868 ;  paying  to  them  1002.  on  the  29th  of  September, 
1868,  and  also  allowing  them  at  the  determination  of  the  tenancy 
market  value  instead  of  fodder  value  for  all  the  hay,  straw,  and 
manure  left  on  the  farm. 

For  the  defendants  it  was  contended  that  the  effect  of  these 
agreements  was  to  create  a  new  tenancy,  and  that,  if  so,  the 
plaintiff,  as  vendee,  when  he  purchased  the  estate,  having  notice 
of  the  existence  of  such  tenancies,  was  bound  to  inquire  into  the 
nature  of  them,  and  having  failed  to  do  so,  could  establish  no 
right  of  action  against  his  vendors  in  respect  of  any  liability  which 
arose  out  of  the  terms  of  such  tenancy ;  his  rights  being  governed 
by  the  principle  acted  upon  in  the  cases  of  Taylor  v.  Stibbert  (1), 
Hall  V.  Smith  (2),  Daniels  v.  Davison  (3),  and  James  v.  Liehjidd.  (4) 

Mr.  Channell,  in  arguing  for  the  plaintiff,  admitted  that  if  the 
effect  of  the  agreements  was  that  for  which  the  defendants  con- 
tended,  the  legal  consequence  asserted  by  them  would  properly 
follow.  It  may  be  open  to  some  doubt  whether,  having  reference 
to  the  recent  decision  of  the  Lords  Justices  in  CabdUero  v.  Eenty  (5), 
this  admission  would  not  go  too  far ;  but  it  is  unnecessary  to  con- 
sider this  now,  because,  in  my  opinion,  the  view  which  was  pre- 
sented to  us  on  behalf  of  the  plaintiff  of  the  agreements  in 
question  is  the  correct  one. 

In  considering  this  question  I  will  take  the  agreement  with  the 
tenant  Parker,  which,  in  substance,  is  the  same  as  the  others.  At 
the  date  of  this  agreement  there  was  a  subsisting  tenancy  from 

(1)  2  Ves.  Jun.  437.  (4)  Law  Bcp.  9  Ex.  51. 

(2)  14  Ves.  433.  (5)  Law  Rep.  9  Ch.  447. 

(3)  16  Ves.  253;  17  Ves.  433. 


430  OOUBT  OF  COMMON  PLEAS.  [L.  R. 

1875       year  to  year,  and  although  that  was  created  by  parol,  it  was, 

PBILLI78     when  supplemented  by  the  custom  of  the  country,  complete  as  to 

MuxER.     ^^^  ^^^  ^  usual  terms,  including  the  payment  by  the  landlord 

at  the  expiration  of  the  tenancy  for  hay  and  straw  at  fodder 

value. 

The  agreement  of  the  11th  of  May  is  in  writing,  and,  therefore, 
its  construction  is  wholly  for  the  Court,  and,  having  carefully 
studied  its  language  and  object,  the  conclusion  at  which  I  have 
arrived  is  that  it  well  expresses  and  carries  out  that  which  the 
parties  doubtless  intended,  namely,  to  give  the  tenant  who  forewent 
his  supposed  right  to  demand  a  lease,  a  pecuniary  benefit  by  re- 
mission of  rent)  by  a  payment  of  money,  and  by  the  landlord 
purchasing  at  the  end  of  the  term  his  hay,  straw,  &a,  at  a  valua- 
tion more  favourable  to  him  than  that  which  he  would,  under 
the  terms  of  his  tenancy,  have  received. 

It  contains  no  words  of  demise,  no  reservation  of  rent,  or  terms 
of  holding,  nor  any  language  adapted  to,  or  suggesting,  the  crea- 
tion of  a  new  tenancy,  or  the  continuance  of  an  existing  tenancy, 
and  nothing  from  which  I  can  infer  an  intention  to  import  into 
the  written  agreement  any  of  the  terms  under  which  the  tenant 
held ;  and  where  this  is  so,  I  cannot,  contrary  to  the  legal  impart, 
and  contrary  to  what  appears  to  be  the  object  and  intention  of 
the  parties,  assume  that  an  existing  tenancy  is  terminated  and  a 
new  one  created. 

It  was  truly  said  by  Parke,  B.,  in  Lyon  v.  Beed  (1),  that  in 
certain  cases  a  surrender  is  not  the  result  of  intention,  because 
there  can  be  no  question  of  intention ;  but  the  cases  to  which  he 
refers  are  those  in  which  acts  have  been  done  by  or  to  the  owner 
of  a  particular  estate,  the  validity  of  which  he  is  estopped  from 
disputing,  and  which  could  not  have  been  done  if  the  particular 
estate  continued  to  exist.  ^  The  law  there  says  that  the  act  itself 
amounts  to  a  surrender/'  In  the  present  case  I  find  not  only  that 
there  is  no  such  act,  but  that  to  presume  such  an  act  would  be 
contrary  to  the  intention  of  the  parties. 

It  was  strongly  pressed  upon  us  by  Mr.  Herschell,  in  arguing  for 
the  defendants,  that  unless  the  new  terms  contained  in  the  agree- 
ment of  the  11th  of  May  were  held  to  be  a  part  of  the  tenancy, 

(1)  13  M.  &  W.  at  p.  806. 
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they  would  not  be  binding  upon  anyone  who  should  become  land-  1875 
lord  by  death  or  assignment^  and  that  the  tenant  could  not  bring  pbill^ 
an  action  against  his  new  landlord  for  any  breach  of  its  terms.  It  -^j^i^Esu 
seems  to  be  clear,  however,  that  even  could  we  properly  hold  that 
the  new  terms  were  a  part  of  the  tenancy,  no  such  action  would 
lie.  At  common  law,  rent  is  an  incident  of  the  reversion,  and  a 
reversioner  may  sue  for  it  as  a  debt ;  but  contracts  with  a  lessor 
relating  to  the  mode  of  enjoyment  or  of  quitting  the  premises 
demised,  did  not,  before  the  statute  of  Henry  YIIL,  pass  with 
the  reversion,  but  were  merely  personal  contracts ;  and  this  is  so 
still  where  there  is  no  lease  under  seal,  and  in  such  a  case  the 
assignee  of  the  reversion  cannot  sue  the  lessee  upon  the  contracts 
contained  in  the  lease  between  the  lessee  and  the  assignor.  This 
was  so  decided  in  Sianden  v.  Chrismas  (1),  and  by  parity  of 
reasoning  it  was  held  in  Biehford  v.  Parsons  (2)  that  the  lessor, 
where  there  is  only  a  parol  lease,  by  assigning  his  reversion  does 
not  lose  any  of  his  rights  of  action  against  his  lessee. 

There  are  cases  in  which  a  reversioner  may  become  entitled  to 
the  benefit  and  liable  to  the  obligation  of  terms  identical  with 
those  which  were  contained  in  a  parol  lease  with  the  original 
landlord ;  but  to  effect  this  there  must  be  a  new  contract  supported 
by  its  own  consideration.  Thus  in  Buckworth  v.  Simpson  (3)  it 
was  held  that  where  there  is  a  tenancy  from  year  to  year,  if  the 
then  new  landlord  and  tenant  allow  the  time  for  giving  notice  to 
quit  to  elapse  without  giving  such  notice,  a  new  contract  may  be 
implied  to  the  effect  that  the  new  landlord  and  tenant  will  adhere 
to  the  terms  of  the  tenancy,  and  on  this  new  contract  either  party 
may  sue  the  other ;  but  the  necessity  for  this  implication  shews 
that  there  must  be  a  new  contract,  and  here  there  is  none. 

For  the  decision  of  this  case,  however,  it  is  necessary  to  look  at 
the  facts  in  a  broader  and  less  technical  manner,  and  to  deal  with 
it  by  considering  what  it  was  that  the  defendants  undertook  to 
convey  to  the  plaintiff  The  judgment  of  the  Court  of  Common 
Pleas  proceeds  on  the  ground  that  the  plaintiff  was  not  entitled  to 
have  the  jEetrms  conveyed  free  from  any  claim  of  the  tenants  to  be 
paid  on  the  termination  of  their  tenancies  at  a  higher  rate  than 

(1)  10  Q.  B.  135 ;  16  L.  J.  (Q.B.)  266.        (2)  5  C.  B.  920 ;  17  L.  J.  (O.P.)  192. 

(3)  1  C.  M.  &  R.  834. 
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1875  fodder  yalue ;  there  being,  it  is  said,  no  words  in  the  contract,  nor 
PhillipbT"  facts  found  in  the  case,  from  which  it  can  be  gathered  that  such  a 
Miu^EB  condition  is  to  be  incorporated  into  the  contract.  To  this  propo- 
sition I  cannot  assent.  Taking  Parker's  farm  as  an  illustration, 
what  is  it  that  the  defendants  agreed  to  sell,  and  the  plaintiff  to 
buy,  in  respect  of  that  farm  ?  It  was  described  as  ^'  a  farm  in  the 
occupation  of  Mr.  Parker  till  Michaelmas,  1869,  at  the  low  annual 
rent  of  580Z."  The  contract  is  dated  the  18th  July,  1868,  and  its 
subject  matter  was  a  farm  which  Mr.  Parker  was  to  occupy  till 
Michaelmas,  1869,  and  by  the  11th  condition  the  plaintiff  was  to 
take  the  rents  or  possession  at  Michaelmas,  1868. 

Conditions  of  sale  are  not  necessarily  nor  indeed  usually  ex- 
pressed in  the  technical  language  of  conyeyancers ;  the  expression, 
"  a  farm  in  the  occupation  of  Mr.  Parker  till  Michaelmas,  1869," 
at  a  certain  rent,  appears  to  me  clearly  to  mean  that  Mr.  Parker 
was  entitled  to  hold  as  tenant  till  that  time,  and  at  that  rent,  and 
that  consequently  the  subject  matter  of  the  contract  was  the  rever- 
sion subject  to  Mr.  Parker's  tenancy. 

Had  Mr.  Parker  held  under  an  indenture  of  lease  for  a  term  to 
expire  at  Michaelmas,  1869,  and  the  particulars  of  sale  had  so 
stated,  and  that  the  subject-matter  of  the  sale  was  the  reversion 
from  Michaelmas,  1868,  there  can  be  no  doubt  that  a  vendee  would 
be  considered  as  purchasing  all  the  rights  of  the  reversion  as  from 
Michaelmas,  1868.  If  in  such  a  case  the  lease  should  contain  a 
covenant  by  the  tenant  to  leave  the  fodder  on  being  paid  fodder 
value,  the  right  to  have  the  fodder  so  left  would  be  one  of  the 
rights  which  the  vendee  contracted  to  purchase. 

« 

It  is  not  necessary  that  the  vendee  should  know  the  terms  of  the 
lease.  By  buying  the  reversion  described  as  expectant  on  a  par- 
ticular ascertained  lease,  he  contracts  for  the  rights  and  liabilities 
which  that  lease  attaches  to  the  reversion.  Possibly  if  the  lease 
were  to  contain  extraordinary  or  onerous  covenants  to  be  per- 
formed by  the  reversioner,  they  would,  if  not  disclosed,  entitle  the 
vendee  to  some  relief  in  equity,  or  to  resist  a  bill  filed  for  specific 
performance.  No  such  question  arises,  however,  in  the  present 
case,  as  the  terms  are  the  ordinary  terms  of  an  agricultural 
tenancy.  With  respect  to  the  rights  which  the  vendee  of  a  re- 
version purchases,  I  see  no  difference  between  the  case  of  a 
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rerersion  expectant  on  a  term  created  by  a  lease  under  seal^  and       1875 
one  created  by  parol.    The  vendee  in  either  case  purchases  the     Philufs 
reversion  with  the  rights  which  the  terms  of  the  existing  tenancy     yi^i^BL 
give  to  the  landlord.    One  of  these  terms  in  the  present  case  was 
that  the  tenant  should  leave  the  hay,  &c.y  at  fodder  value  for  the 
benefit  of  the  landlord. 

Assuming  the  conclusion  I  have  thus  far  arrived  at  to  be  correct, 
the  next  question  which  arises  is,  can  the  plaintiff  recover  from 
the  defendants  the  amount  paid  by  the  plaintiff  to  the  tenants  at 
the  expiration  of  their  tenancies  in  September,  1869,  as  the 
market  value  of  the  hay,  straw,  and  manure,  which  considerably 
exceeded  the  fodder  value  of  the  same  ? 

It  was  argued  that  the  plaintiff  paid  this  in  his  own  wrong,  for 
that  if  it  is  conceded  that  the  agreement  of  May,  1868,  was  per* 
sonal  only  with  the  landlord,  and  did  not  affect  the  terms  of  the 
tenancy,  any  right  acquired  under  it  would  be  binding  only  on 
the  original  landlord,  and  not  on  the  plaintiff  as  his  vendee  and 
assignee.  It  seems  to  me,  however,  unnecessary  for  the  decision 
of  this  case  to  further  consider  this  part  of  it,  for  it  is  clear  that 
the  plaintiff  would  be  in  great  practical  difficulty  had  the  tenants 
insisted  on  carrying  away  their  hay,  &c.,  unless  they  were  paid 
market  value,  and  that  this  would  be  in  derogation  of  the  rights 
which  as  between  vendor  and  vendee  the  latter  was  entitled  to, 
and  was  a  matter  which  ought  therefore  to  have  been  disclosed, 
and  failing  this,  the  vendor  ought  in  all  fairness  to  make  good 
any  loss  which  the  purchaser  might  sustain  thereby.  Hence  a 
question  arose  between  the  solicitors  of  the  plaintiff  and  defend- 
ants, and,  after  some  correspondence,  the  agreement  of  the  6th  of 
January,  1869,  was  drawn  up  and  signed,  whereby  it  was  agreed 
that  the  plaintiff  should  settle  the  purchase  without  prejudice  to  the 
claim  made  by  him  for  an  indemnity.  Further,  in  June,  1870, 
one  of  the  tenants,  Mr.  Parker,  having  brought  an  action  against 
the  plaintiff  to  recover  the  market  value  of  hay,  &c.,  left  by  him 
on  his  &rm,  it  was  arranged  that  if  the  plaintiff  paid  the  amount 
claimed  and  taxed  costs,  the  defendants  would  regard  it  as  if  it  had 
been  recovered  by  verdict 

The  result  of  all  this,  in  my  opinion,  is  that  the  plaintiff  and 
defendants  agreed  in  substance  that  the  purchaser's  rights  wero 
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1875  not  to  be  in  any  way  prejudiced  by  the  completion  of  the  pnr- 
Phillips"  chase  and  the  setUement  of  the  action,  and  that  if  the  defendants 
^  **  as  Tendors  ought  to  bear  the  di£ferenc6  between  fodder  and  market 
value,  they  would  do  so.  Ought  they,  then,  to  bear  this  difference  ? 
The  tenant's  right  to  market  yalue  was  a  special  and  unusual  right 
beyond  what  arose  from  the  custom  of  the  country,  and  therefore 
one  which  the  vendee  was  not  bound  to  know  of;  and  that  right 
being  created  by  the  vendor  for  his  own  benefit,  he  ought  to  have 
disclosed  it,  and  not  having  done  so,  the  result  of  the  arrangement 
between  the  plaintiff  and  the  defendants  was,  that  the  latter  were 
to  make  good  to  the  former  any  loss  that  might  arise  from  the 
existence  of  that  right. 

For  these  reasons  the  plaintiff's  cause  of  action  is,  in  my  opinion, 
well  founded,  and  the  judgment  of  the  CSourt  below  ought  to  be 
reversed,  and  judgment  entered  for  the  plaintiff 

Blackburn,  J.,  delivered  the  judgment  of  himself,  Mellor,  J., 
and  Cleasby ,  B. : — 

As  this  is  a  Court  of  error,  and  the  decision  will  be  binding  till 
reversed  by  a  higher  Court,  I  wish  to  confine  my  judgment  to 
the  one  point  on  which  I  think  the  Court  below  were  wrong.  At 
present  I  am  not  prepared  to  differ  from  the  Court  below  on  any 
other  point,  but  it  is  not  necessary,  in  the  view  I  take  of  the  case, 
to  decide  more  than  this  one.  I  therefore  desire,  as  &r  as  my 
judgment  goes,  to  leave  the  judgment  below  neither  afiBrmed  nor 
shaken  by  the  decision  of  the  Court  in  error,  on  any  point  but  that 
one ;  and  for  the  same  reason  I  wish  neither  to  express  assent  to, 
nor  dissent  from,  the  other  points  discussed  by  my  Brothers  Pollock 
and  Amphlett,  whose  judgments  I  have  perused  and  considered. 

The  point  on  which  I  differ  from  the  Court  below  is  as  to  the 
construction  of  the  three  agreements  of  the  11th  of  May,  1868, 
made  between  the  vendors  and  the  tenants  of  the  property,  aftei^ 
wards  sold  to  the  plaintiff.  Before  the  time  for  completing  the 
purchase  the  plaintiff  became  aware  of  the  existence  of  those 
agreements,  and  required  security  against  any  loss  which  he 
might  sustain  in  consequence  of  their  existence,  if  he  completed 
the  purchase.  The  result  was  an  agreement  set  out  in  the  12th 
paragraph  of  the  case. 
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I  think  this  agreement  amounts  to  a  request  from  the  vendors       1975 
(the  defendants)  to  the  plaintiff,  to  pay  to  the  tenants  the  market      Phzllifs 
value  instead  of  the  fodder  price,  on  the  terms  that  he  should  be      miller. 
repaid  by  the  defendants  the  difference  between  those  two  prices  if 
the  eminent  queen's  counsel  to  whom  the  question  was  to  be  referred 
should  decide  that  the  vendors,  and  not  the  purchaser,  ought  to 
pay  that  sum  to  the  tenants. 

The  reference  went  off,  and  the  Court  therefore  has  to  decide 
that  question.  If  it  is  decided  in  favour  of  the  plaintiff,  he  is 
entitled  to  a  judgment  in  his  favour  for  money  paid  to  the  defend* 
ants'  use  at  their  request,  the  amount  of  which  must  be  determined 
by  arbitration. 

The  reason  why  I  think  that  the  vendors  ought  to  have  paid 
that  sum  is  that  I  construe  the  agreements  of  the  11th  of  May, 
1868,  as  personal  contracts  between  the  tenants  and  (their  then 
landlords)  the  defendants,  binding  the  latter  personally ;  not  as 
leases  binding  the  land  or  reversion,  or  affecting  the  rights  or 
obligations  of  the  tenants  to  the  plaintiff,  who  subsequently  pur- 
chased the  reversion. 

My  reasons  for  this  opinion  are  as  follows  i-— 

Before  the  service  of  the  notices  to  quit  in  April,'1868,  all  three 
farms  were  held  under  the  defendants,  as  devisees  for  sale,  on 
tenancies  from  year  to  year,  terminable  by  notice  to  quit,  on  the 
terms,  amongst  others,  that  at  the  termination  of  the  tenancy  the 
hay  and  straw  should  be  left  at  fodder  value. 

On  the  service  of  the  notices  to  quit,  these  tenancies  became 
tenancies  for  a  fixed  period,  terminating  on  the  29th  of  September, 
1869. 

The  owners  of  the  reversion  and  the  tenants  might,  if  they 
pleased,  agree  on  fresh  demises  or  (which  would  have  the  same 
effect)  by  mutual  consent  cancel  the  notices  to  quit ;  but  unless 
both  came  to  a  fresh  agreement  of  some  sort,  the  existing  tenancies 
woiuld  expire  on  that  day. 

It  appears  that  the  tenants  alleged  that  the  devisees'  testator 
bad  promised  them  leases  of  their  respective  fiEtrms.  There  is 
nothing  stated  in  the  case  that  could  make  these  alleged  promises 
binding  on  the  devisees,  either  at  law  or  in  equity,  and  we  must 
therefore  conclude  that  they  were  not  binding;  but,  from  the 


436  COURT  OP  COMMON  PLEAS.  [L.  R 

1875  conduct  of  the  parties,  it  appears  that  the  devisees  thought  them 
Phillips  binding  in  honour  and  justice,  aivi  accordingly  they  entered  mto 
Miller.     ^^^  agreements  of  the  11th  of  May,  1868. 

If  those  agreements  amounted  to  fresh  demises,  the  acceptance 
of  them  by  the  tenants  would  operate  as  a  surrender  by  operatiou 
of  law  of  the  old  tenancies  and  the  creation  of  new  tenancies, 
determining  on  the  'same  day,  viz.,  the  29th  of  September,  1869; 
in  which  case  the  land  would  be  bound,  and  the  now  plaintiff,  who 
in  the  interval  became  purchaser  of  the  reversion,  took  it  subject 
to  those  new  tenancies.  Perhaps  in  that  case  the  purchaser  of  the 
reversion  would  not  be  bound  to  take  the  hay  and  straw  at  market 
value,  but  at  least  he  would  not  be  able  to  force  the  tenants  to 
leave  it  at  fodder  value.  But  if  the  agreements  were  not  fresh 
demises,  but  merely  contracts  binding  the  devisees  personally,  the 
old  tenancies  remained  in  force,  and  the  rights  and  obligations  of 
the  tenants  to  them  and  the  plaintiff,  as  purchaser  of  the  reversion 
subject  to  the  old  tenancies,  were  not  in  any  way  affected  or  bound 
by  the  personal  contract  of  the  devisees  from  whom  the  plaintiff 
purchased. 

This  point  was  not  overlooked  in  the  Court  below,  for  in  the 
judgment  it  is  said,:  ^'  The  arrangements  with  the  tenants  seem  to 
us,  upon  the  true  view  of  them,  not  to  be  as  to  the  question 
of  market  value,  collateral  agreements,  nor  unspecified  claims  and 
incumbrances,  but  really  terms  of  the  holdings  of  the  tenants  and 
incident  to  those  holdings.**  The  reasons  for  this  opinion  are  not 
given.  On  the  full  consideration  which  I  think  I  am  bound  to 
give  before  differing  from  the  opinion  of  the  Court  of  Common 
Fleas,  1  cannot  agree  in  it. 

I  will,  like  my  Brother  Amphlett,  take  the  agreement  with 
Parker,  the  principal  tenant,  as  a  sample,  and  consider  it. 

The  object  and  purpose  of  the  parties  was  to  give  to  the  tenants 
compensation  for  the  breach  by  the  devisees  of  the  honorary 
engagement  of  their  testator,  a  personal  act  on  the  part  of  the 
devisees  done  by  them  with  a  view  to  a  sale.  Such  an  object 
would,  most  naturally,  be  carried  out  by  giving  compensation 
before  the  sale,  or  by  binding  themselves  personally  to  pay  com- 
pensation after  the  sale.  It  would  be  rather  baffled  by  anything 
affecting  the  estate  in  the  hands  of  the  purchasers.    There  is  one 
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promise  to  do  three  things,  to  remit  the  half  year's  rent  dae  at        1875 
September,  1868,  to  pay  1002.,  and  to  allow  market  value  for  the     phill^ 
fodder.    As  far  as  regards  the  remission  jf  the  half  year's  rent  be-^     miixeb. 
coming  due  at  September,  1868,  and  the  payment  of  10021|  the 
promise  is  clearly  personal  only,  and  does  not  affect  the  land. 
And  it  seems  to  me  that  prima  fincie  t}ie  promise,  which  is  in  part 
personal,  is  personal  in  the  whole.    If  there  was  anything  to  indi- 
cate an  intention  to  make  it  bind  the  land  in  part,  I  agree  that 
the  intention  should  prevail,  but  I  do  not  see  anything  so  to  do. 

The  devisees  had  in  contemplation  a  sale  of  the  property ;  they 
had  already  prepared  conditions  of  sale  in  which,  of  course,  no 
notice  was  taken  of  the  agreements  of  the  11th  of  May,  not  then 
yet  made.  And  though  it  appears  that  the  auctioneer  verbally 
mentioned  them  at  the  time  when  the  property  was  bought  in, 
they  afterwards  sold  under  these  conditions  to  a  purchaser,  who 
had  at  the  time  of  his  purchase  no  notice  of  those  agreements.  I 
am  inclined  to  agree  with  the  Court  below,  that  if  these  agree- 
ments did  constitute  demises,  the  failure  to  give  notice  of  them 
would  not,  in  the  absence  of  fraud,  give  the  plaintiff  any  cause  of 
action,  and  certainly  I  am  not  prepared  to  reverse  their  judgment 
ta  that  effect ;  though,  as  I  stated  before,  I  prefer  to  leave  it 
neither  affirmed  dr  reversed.  But  I  think  that  the  very  object 
and  wish  of  the  devisees  must  have  been  that  the  agreements 
should  be  made  so  as  not  to  affect  the  purchaser,  and  that  the  sale 
should  go  on  just  as  if  the  agreements  had  never  been  made ; 
though  they  themselves  would  give  the  tenants  compensation  for 
the  breach  by  them  of  the  tenants'  claim  to  have  a  lease ;  a  claim 
which  they  thought  good  in  honour  and  conscience,  though  not 
enforceable.  My  Brother  Amphlett  says  that,  in  the  event  of  the 
devisees  dying  before  the  29th  of  September,  1869,  the  construc- 
tion for  which  I  now  argue  would  have  made  the  tenants'  claim  for 
the  difference  between  market  and  fodder  value,  as  well  as  for  the 
lOOlf  be  against  their  executors  and  not  against  the  heir*  I  agree 
that  if  it  does  not  bind  the  land  this  consequence  follows ;  but  I 
am  far  from  thinking  this  a  reductio  ad  absurdum.  I  think  it  was 
not  wished  to  make  it  bind  the  land.  My  Brother  Pollock  has,  in 
his  judgment,  well  expressed  the  reasons  for  thinking  that  the 
You  X.  2  K  2 
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1875  words  naed  in  the  agreement  cariy  oat  the  real  intention  and  do 
"p^Ti  f.TP«  not  bind  the  land*  This  view  of  the  agreement  renders  it  nn- 
neeessary  to  consider  the  more  technical  question,  to  what  extent 
the  terms  of  a  demise  not  under  seal  would  affedt  a  purcbaser  of 
the.  leyersion.  I  da  not  mean  to  express  any  dissent  from  what 
my  Brother  Pollock  says,  l^ut  merely  to  say  that  I  am  unwilling 
unnecessarily  to  enter  on  that  question  in  a  court  of  enor;  and 
I  think  it  unnecessary  so  to  do  as  I  think  this  agreement  was  not 
a  demise,  and,  consequently,  I  think  that  the  question  intended  to 
haye  been  submitted  to  Sir  B.  Palmer  ought  to  be  decided  in 
favour  of  the  plaintifil 

The  judgment^  therrfove^  in  my  opinion,  should,  be  revened; 
the  amount  (if  the  parties  cannot  agree  on  it)  to  be  aseeitained 
by  a  reference. 

Bbamwell,  B.,  concurred  with  the  judgments  of  Blackbonii  J^ 
and  Pollock,  B. 

Judgment  revermi. 

'    Attorneys  for  plaintiff:  0,  /.  AUen  dt  Son. 
Attorneys  for  defendant :  Banhen,  Ford,  &  Oo. 


Apnl  23.       '  WESTENBERG  v.  MORTIMORE,  Executrix,  &c 

Security  fof  Costs — Plaintiff  a  Foreigner^  hut  oecasionaUy  residing  in  En^fa^ 

Pending  a  reference,  the  plaintiff,  a  foreigner  whose  domicile  was  in  HollAnd> 
but  who  for  some  years  had  oocasionally  resided  at  a  furnished  lodging  in  Lon- 
don, went  abroad.  During  his  absence  from  this  country,  the  defen(knt  obtained 
an  order  for  security  for  costs: — 

The  Court  refused  to  rescind  the  order,  upon  an  affidavit  that  the  plaintiff  had 
returned  to  England,  and  intended  to  remain  there  until  the  final  settlement  of 
the  action. 

This  was  an  action  bronght  in  May,  1S72,  to  rodover  damages 
for  an  alleged  breach  of  oontract  by  the  testator  in  selling  oeitain 
goods  consigned  to  him  as  factor  below  the  limits  fixed  by  the 
plaintiff,  and  for  negligence.  The  matter  was  referred  to  Master 
Dodgson. 

Pending  the  reference,  viz.  on  the  6th  of  February  last»  the 
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defendant  took  out  a  Bnmmonb  calling  iipon  the'  plaintiff  to  shew  1875 
cause  why  he  should  not  give  security  for  costs.  This  summons,  westekbebg 
which  was  supported  by  an  aflSdavit  that  "  the  plaintiff  is  now  mqbtmorb, 
residing  in  Holland,  and  out  of  the  jurisdiction  of  this  Court,  and 
carries'  on  the  business  of  a  glover  at  Amsterdam,  and  does  not 
carry  on  any  business  in  this  country,  and  is  domiciled  in  the 
kingdom  of  Holland,"  wair  heard  before  Master  Dodgson  on  the 
9th  of  February,  when  an  order  was  made  for  security.  On  the 
15ih,  an  application  was  made  to  the  master  to  rescind  that  order, 
founded  upon  an  affidavit  of  the  plaintiff  in  which  he  swore  that 
he  resided  and  had  resided  at  58,  Leighton  Boad,  Kentish  Town, 
for  inore  than  eight  years  last  past,  and  he  intended  to  reside 
there  until  this  action  should  have  been  completely  settled ;  that, 
ever  since  the  commencement  of  the  action,  he  had  been  accus- 
tomed to  go  to  Amsterdam,  where  his  family  reside,  but  had 
invariably  returned  to  England  in  time  for  the  next  appointment 
on  the  reference ;  and  that  he  would  have  returned  as  usual  for 
the  last  appointment  before  the  master,  had  not  the  rivers  in 
Holland  at  that  time  been  frozen  over.  The  affidavit  in  answer  to 
that  application  stated  that  it  was  true  that  the  plaintiff  resided 
at  Na  58,  Leighton  Boad,  as  stated  in  his  affidavit,  but  he  only 
occapied  furnished  apartments  there  at  a  low  rent.  The  master 
having  refused  to  rescind  the  order,  the  plaintiff  appealed  to 
Lush,  J.,  who  dismissed  his  summons. 

ArbtUhnoi  now  moved  for  a  rule  calling  upon  the  defendant  to 
shew  cause  why  the  order  of  Master  Dodgson  should  not  be 
rescinded.  In  support  of  the  motion,  the  plaintiff  swore  that  he 
was  in  London  actually  residing  at  his  above  address  when  the 
summons  was  heard  before  Lush,  J. ;  that  he  had  been  there  ever 
since  July  or  August,  1866,  and  was  now  actually  residing  there ; 
that  he  had  only  left  this  country  from  time  to  time  under  the  full 
belief  that  his  rights  in  this  action  would  not  be  thereby  pre- 
judiced; and  that  he  had  no  intention  to  leave  England  until 
after  the  determination  of  the  action.  The  rule  is,  that  security 
for  costs  will  not  be  required  from  a  plaintiff,  though  domiciled 

abroad,  if  he  be  in  England  at  the  time  of  the  application :  JDow- 

2  K  2  " 
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1875        Unff  V.  Harman  (1) ;  Tanibisco  y.  Paeijieo  (2) ;  Ciragno  v.  JEm- 
WisTBNBEBo  ^^  (3) ;  AnonymouB.  (4) 

MoBTOioBB.  [LoBD  Coleridge,  C.J.  That  rule  was  not  adopted  by  the 
Coart  of  Queen's  Bench  in  OUva  v.  Johnson*  (5)  There  the 
plaintiff  carried  on  basiness  abroad,  and  had  no  permanent  resi- 
dence in  England,  but  was  in  England  at  the  time  of  bringing  the 
action,  and  it  was  sworn  had  no  intention  of  leaving  the  country : 
and  it  was  held  this  was  no  sufficient  answer  to  an  application  for 
security  for  costs,  inasmuch  as  it  was  not  distinctly  sworn  tliat  he 
resided  and  intended  to  continue  to  reside  here. 

Bbett,  J.  In  Tambisoo  v.  Paeijieo  (2),  the  plaintiff  was  in  this 
country  at  the  time  the  application  for  security  was  made.  Here 
he  was  not.] 

In  Oumetf  v.  Key  (6),  which  is  the  strongest  case  against  the 
application,  the  plaintiff  had  not  any  domicile  in  this  country,  but 
was  only  here  for  certain  temporary  purposes.  That,  too,  was  a 
decision  of  a  single  judge,  and  took  place  prior  to  the  case  of 
Tambisco  v.  Paeifieo,  (2) 

[Bbett,  J.  I  think  the  plaintiff's  own  affidavit  sufficiently 
shews  that  his  real  domicile  is  in  Holland. 

Dekmak,  J.,  referred  to  Frodsham  v.  Myers  (7),  where  it  was 
held  to  be  no  ground  for  calling  for  security  that  the  plaintiff 
had  volunteered  into  the  service  of  the  Queen  of  Spain  and  was 
now  residing  in  that  country.] 

It  must  be  admitted  that  there  is  no  case  exactly  in  point 

LoBD  Coleridge,  C.J.  I  am  of  opinion  that  this  rule  should 
be  refused.  It  is  admitted  that  the  application  is  not  strictly 
within  any  of  the  decided  cases.  The  plaintiff  is  a  foreigner 
domiciled  in  Holland,  though  it  may  be  he  has  an  occasional  resi- 
dence in  this  country.  It  appears  that  he  came  here  for  the 
purpose  of  prosecuting  a  reference  before  a  master.  He  then 
went  abroad ;  and,  as  he  did  not  return,  an  order  for  security  for 
costs  was  obtained  by  the  defendant.  There  is  no  doubt  the  order 
was  well  made  at  the  time.    The  plaintiflf  was  a  foreigner  residing 

(1)  6  M.  &  W.  131.  (5)  5  B.  &  Aid.  908. 

(2)  7  Ex.  816 ;  21  L.  J.  (Ex.)  276,  (6)  3  Dowl.  659. 

(3)  6  Taunt.  20.  (7)  4  Dowl.  280. 

(4)  8  Taunt.  737.  j 
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abroad,    Althongh  he  was  ocoasionaUy  here,  yet  when  the  order       1875 
was  applied  for  he  was  out  of  the  country.    Under  these  circum*  wktimbbbo' 
stances,  it  was  the  ordinary  practice  of  the  Court  to  require   noK^owir 
security  for  costa    The  plaintiff  haying  subsequently  returned  to 
this  country,  the  master  was  asked  to  rescind  his  order.     He 
refused  to  do  so,  and  the  plaintiff  appealed  from  that  order  to  my 
Brother  Lush.    My  Brother  Lush,  who  is  a  high  authority  upon 
the  practice  of  the  Courts,  heard  the  matter  and  declined  to  inter- 
fere with  the  master's  discretion.    If  it  were  a  matter  for  our  dis- 
cretion, we  should  not  be  disposed  to  interfere  with  the  learned 
judge's    discretion,  unless  clearly  satisfied  that  he  had  acted 
wrongly.    But  I  conceive  it  to  be  perfectly  clear  that  neither  the 
master  nor  the  learned  judge  was  wrong  in  point  of  law.    Having 
read  the  affidavits,  I  am  satisfied  that  the  master  acted  with 
perfect  propriety. 

Brett,  J.  It  appears  from  the  affidavit  upon  which  the  order 
for  security  was  made  that  the  plaintiff's  real  place  of  residence 
was  at  that  time  Holland.  That  order  is  not  objected  to :  and 
it  seems  to  me  to  be  clear  that  it  was  properly  made.  The  pre- 
sent application  seeks  to  get  rid  of  that  order  upon  an  allegation 
that  the  plaintiff  has  now  come  to  reside  in  this  country.  Such  an 
application  might  be  made  even  after  security  given.  I  doubt 
whether,  even  if  satisfied  of  the  bona  fides  of  this  application,  the 
Court  could  rescind  the  order.  Possibly  the  obligation  might  be 
got  rid  of  upon  terms.  Upon  the  affidavits  brought  forward  upon 
this  occasion,  a  grave  question  might  arise  as  to  whether  the 
coming  back  to  reside  here  was  bon&  fide.  Some  one  would  have 
to  decide  that.  Here,  the  affidavits  shew  that  the  plaintiff  was 
not  in  this  country  at  the  time  the  order  was  made,  and  therefore 
the  order  was  properly  made  when  it  was  made.  Upon  the  whole, 
so  far  from  thinking  that  the  master  was  wrong,  I  am  of  opinion 
that  he  was  quite  right  in  declining  to  rescind  it. 

Denuak,  J,  I  am  of  the  same  opinion.  If  we  were  to  inter- 
fere in  this  case,  we  should  be  taking  upon  ourselves  to  overrule 
the  discretion  of  the  master  and  of  the  judge,  without  any  sub- 
stantial reasons  for  so  doing.    The  cases  of  Bowling  v.  Edrtnan  (1) 

(1)  6  M.  4f  W.  131. 
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1875        and  TanibUco  v.  Pacifioo  (1)  yerj  much  qualify  the  role  in  Oiiva 
Wi^pxDrBKBo  ▼•  JohnsM.  (2)    Bat  I  do  not  think  this  case  Mis  within  either 

Bide  refused. 
Attorneys  for  plaintiff:  Tawnley  db  Qari. 
Attorney  for  defendant :  Cledbury. 


AyrU  29.  THE  NEW  RIVER  GOMPANT  tr.  MATHER. 

WateT'-rate^  Asaeatneni  ^,  and  how  enforced  ^New  Biver  Companies  Ad^  1852, 
a,  A&^BaUways  Clauaea  Consdidation  Ad^  1846,  m.  140,  UZ^WiOerwoTht 
Clauses  Act^  1847,  s.  68. 

Sect.  68  of  the  Waterworks  Clauses  Act,  1847  (10  Sc  11  Vict  c.  17),  enacts  that 
the  water-rate  shall  he  payable  according  to  the  "  annual  value  "  of  the  tenement 
supplied  with  water,  and  that,  "  if  any  dispute  arise  as  to  such  value,  the  same 
shall  he  determined  by  two  justices."  This  Act  incorporates  the  Railways  Clauses 
Consolidation  Act,  1845  (8  d?  9  Vict,  c  20),  ss.  140  and  142  of  which  give  the 
mode  of  procedure  before  the  justices. 

By  s.  46  of  the  New  River  Company's  Act,  1862  (15  &  16  Viet.  c.  olx),  which 
incorporates  the  Waterworks  Clauses  Act,  1847,  it  is  enacted  that  *'  nothing  in 
this  Act  or  any  Act  incorporated  herewith  contained  shall  prevent  the  company 
from  recovering  any  sum  of  money  not  exceeding  507.  which  shall  be  due  to  th^m 
for  water-rates  or  rants,  or  for  damages,  costs,  or  expenses,  by  action  or  proceeding 
in  such  manner  as  is  by  law  provided  for  the  recovery  of  debts  not  exceeding 
50/."  :— 

ffeld,  that,  where  a  bont  fide  dispute  arises  as  to  the  "annual  value,"  the  com- 
pany must,  before  they  oan  sue  for  the  rate  under  s.  46  of  the  special  Act,  obtain 
a  decision  of  justices  on  that  dispute,  under  s.  68  of  the  geneial  Act. 

This  was  a  plaint  entered  by  the  plaintiffs  against  the  defendant 
in  the  Clerkenwell  County  Court  to  recover  16s.,  being  the  balance 
of  two  years'  water-rate  due  from  the  defendant  to  the  plaintiffs  at 
Christmas,  1873. 

The  plaintiffs  are  a  company  incorporated  by  Boyal  charter  of 
James  L  for  supplying  the  metropolis  with  water,  and  have  their 
head  oiBce  in  Clerkenwell.  The  defendant  is  lessee  and  occupier 
of  No.  9,  Hasting  Street,  Euston  Bead,  St  Pancras,  and  .within  the 
company's  limit  of  supply.  It  was  admitted  on  the  part  of  the 
plaintiffs  that  the  claim  of  16s.  was  a  mistake,  and  that  it  should 
have  been  13s.  2d, 

(1)  7  Ex.  816 ;  21  L.  J.  (Ex.)  276.  (2)  5  B.  &  Aid.  908. 
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Evidence  was  gtyen  on  the  part  of  the  plaintifib  to  shew  that  the        1S75 
rate  was  4  per  cent  npon  the  annual  yalue  of  the  hoose,  which  they  newRiyoi 
contended  was  222.    The  following  oonespondenoe  between  the    ^^^"^ 
plaintiffs'  officers  and  their  attorneys  and  the  defendant  was  also     Maibib. 
put  in. 

April  15thy  1873,  defendant  to  the  derk  of  the  company  :-^ 

**  Sir, — ^Yonr  collector  has  demanded  15a;  of  me  for  thiee  qnartera' 
water-rate  for  this  honse,  to  Lady-day  last^  aooompanied  by  a  threat 
that^  if  the  amoant  be  not  paid  on  the  16th  instant,  the  supply 
will  be  withdrawn  without  further  notion  I  beg  to  inform  you 
that  I  object  to  such  demand  as  excessive  and  iUegaL 

**  The  actual  annual  rent  of  the  house  paid  by  me  as  occupier  is 
202^  and  it  is  entered  in  the  yaluation  list  as  22Z.  The  annual 
rateable  value  is  entered  in  the  valuation  list  at  187.  only,  and  I 
<3laim  to  have  the  water-rate  calculated  upon  the  basis  of  such 
annual  rateable  value :  see  32  &  83  Vict  a  67,  s.  45.  When,  six 
years' ago,  I  appealed  to  your  directors  against  a  rate  of  18«.  per 
annum,  upon  production  of  my  lease  they  fixed  the  rate  at  16i. 
per  annum,  being  your  maximum  rate  on  the  rental  of  2021,  and, 
to  avoid  litigation,  but  without  prejudice  to  any  of  my  legal  rights 
in  this  respect,  I  now  tender  you  12s.,  being  three-quarters  rate  at 
the  rate  fixed  by  the  directors  themselves* 

**  I  will  not  again  attend  your  directors'  self-constituted  court  of 
appeal;  but»  if  necessary,  will  proceed  under  the  provisions  of  the 
Waterworks  Clauses  Act»  1847,  incorporated  with  your  Act  of 
1852,  to  have  this  point  set  at  rest  once  for  all.'* 

On  the  4th  of  July,  1873,  the  defendant  tendered  to  the  collector 
4s.  for  a  quarter's  rate  for  the  house,  due  on  the  24th  of  June, 
l^^ng  at  the  rate  of  4  per  cent  <hi  a  rental  of  207.  per  annum ; 
which  the  collector  refused  to  receive :  and  on  the  16th  of  October, 
1873,  the  defendant  wrote  to  the  clerk  or  secretary,  as  follows  :— 

''  Sir, — In  consequence  of  your  collector's  continued  demand,  and 
a  notice  he  left  here  yesterday,  I  beg  to  refer  you  to  the  annexed 
copy  of  a  notice  and  tender  served  on  him  in  July  last,  and  also  to 
my  letter  to  you  dated  the  16th  of  April,  1873. 

'^  As  explained  when  I  had  the  pleasure  of  seeing  you  on  the 
last-named  day,  I  am  and  always  have  been  willing  to  pay  any  and 
all  demands  which  your  company  can  legally  make;  but^as  I  con- 
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1875       aider  that  now  made  excessive  and  illegal ;  nntil  under  the  proyi- 
New  BivKB^  sious  of  the  Waterworks  Clouses  Act,  1847,  and  of  their  special 
CoMPAKT     j^^^^  y^^p  company  shall  have  established  their  right  to  make  it^  I 
liiATHKB^    shall  continue  to  resist  payment. 

*'  Without  prejudice,  however,  and  to  avoid  litigation,  I  again 
renew  my  offer  to  pay  your  company  16tf.  per  annum  for  their 
water  supply  to  this  house,  being  at  their  maximum  rate  of  4  per 
cent  on  my  actual  rental  of  20t  At  any  time  within  a  week  from 
this  date  your  collector  can  receive  here,  or  I  will  send  to  him,  if 
desired,  8b.  in  paymeat  of  two  quarters'  water-i*ate  to  Michaelmas- 
last.  After  that  period,  you  will  consider  this  offer  finally  with* 
drawn,  and  both  parties  must  thenceforth  rest  on  their  legal  rights 
alone." 

On  the  3rd  of  November,  1873,  the  company's  solidtois  wrote  to 
the  defendant  :^- 

*^  Sir,— You  are  iu  error  in  assuming  that  s.  45  of  the  32  &  33 
7ict  c.  67  regulates  your  water-rent ;  but,  if  you  will  refer  to  the 
4th  section  of  that  Act,  you  will  find  that  the  term  ^  gross  value ' 
means  the  annual  rent  which  a  tenant  might  reasonably  be  expected,, 
taking  one  year  with  another,  to  pay  for  a  hereditament,  if  the 
tenant  undertook  to  pay  all  usual  tenants'  rates  and  taxes,  and 
tithe  commutation  rent-charge  (if  any),  and  if  the  landlord  under- 
took to  bear  the  costs  of  the  repairs,  insurance,  and  other  ex- 
penses (if  any)  necessary  to  maintain  the  hereditament  in  a  state  to 
command  that  rent. 

^  We  understand  you  have  a  lease  of  the  premises,  and  assume 
that  you  are  under  covenant  to  keep  them  in  repair  ;  and  that  it 
is  for  this  reason  the  assessment  committee  have  put  the  gross- 
value  at  22Z.  instead  of  207.,  the  rent  you  pay.  Haying  had 
similar  cases  to  your  own,  in  which  we  have  recovered  judgment 
in  the  county  court,  we  are  instructed  to  obtain  payment  of  the- 
188.,  the  amount  now  due,  seeing  that  a  principle  is  involved." 

November  5th,  1873,  defendant  to  the  company's  solicitors : — 

**  Gentlemen, — ^You  will  please  distinctly  to  understand  that  I 
have  no  wish  to  evade  the  just  demands  of  the  New  Biver  Com- 
pany ;  but  I  dispute  the  correctness  of  the  annual  value  they  have 
put  on  my  house,  and  consequently  the  water-rate  based  upon  it. 
Is  a  summons  in  the  county  court  the  statutory  mode  of  settlings 
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these  di£ferenoe8  ?    If  so,  pray  proceed  at  once.    I  quite  agree        1875 
with  you  that  the  difference  between  the  company  and  my-  kewBivsb 
self  inyolTes  a  question  of  principle,  or  the  want  of  it ;  at  all    ^^^^^ 
events,  in  my  case  the  proceedings  of  their  o£Bcers  have  been  very     Mathib, 
vezatioua. 

'^My  tenancy  of  this  house  commenced  at  Christmas,  1862, 
under  a  three  years*  agreement,  at  a  rental  of  207.,  and  is  now 
under  a  lease  for  twenty*one  years  at  the  same  rent.  In  the  year 
1867  I  sent  these  documents  to  the  secretary  of  the  company  for 
his  perusal ;  and  he  had  them  in  his  possession  some  days.  During 
these  eleyen  years,  however,  the  company  have  charged  me  with 
the  following  several  and  distinct  water-rates,  and  in  the  order 
named,  viz.  188.,  16s.,  and  20s.,  and  now  again  188.  per  annum. 
Can  yon  tell  me  upon  what  principle  the  several  assessments  have 
been  made,  and  in  particular  how  the  ISs.  you  daim  of  me  is  now 
made  up  ? 

*'  I  certainly  hold  under  what  is  generally  called  a  repairing 
lease ;  but  my  lessors  pay  the  insurance,  and  they  allowed  me  two 
years'  rent  towards  the  repairs  of  the  term.  In  fact,  the  lease  was 
merely  the  form  of  an  arrangement  by  which  the  lessors,  who  are 
trustees,  relieved  themselves  of  the  trouble  of  seeing  to  the  repairs 
personally/' 

7.  The  company  having  issued  a  plaint  from  the  Clerkenwell 
county  court  claiming  78.  as  the  balance  due  for  the  half-year's  rate 
of  9s.  to  Midsummer,  1874,  based  upon  the  gross  annual  value  of 
222L,  the  defendant  paid  into  court  68,  lOd^  as  the  balance  due 
upon  an  annual  value  of  182.,  accompanying  such  payment  with  a 
notice  addressed  to  the  registrar,  that  "  the  question  in  dispute  in 
this  case  is  not  the  amount  of  water*rate  due  to  the  company,  but 
wliat  is  the  true  basis  of  annual  value  on  which  such  rate  should 
be  calculated." 

8.  The  question  in  dispute  between  the  parties  was,  the  basis 
or  "^annual  value"  upon  which  the  plaintiffs  were  entitled  to 
charge  the  defendant's  water-rate,  and  the  tribunal  to  which  the 
dispute  should  be  submitted  to  determine  the  annual  value  of  the 
premises. 

9.  The  plaintiffs  cited  s»  35  of  the  New  Biver  Company's  Act, 
1852  (15  &  16  Vict.  c.  clx),  which  entitles  them  to  charge  at  a  rate 
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1875       per  oeiA  per  anDQnii  'where  the  ^  annual  yaliie  '*'  of  the  dwelling* 
FswltiTSR  house  does  not  exceed  2001^  not  exceeding  4/. 
OoMPAjxj        10.  By  8. 8,  the  Waterwoito  Clauses  Act,  1847  (10  Viet  c  17), 

w» 

Hatbbb.     is  incoi^iated  with  the  New  Biver  Company'^  Act,  1852. 

11.  It  was  admitted  that  the  defendant's  statement  was  correct, 
that  the  rateable  yalne  of  the  house  inserted  in  the  valuatioii  list 
was  18{.,  and  the  gross  annual  yalae  skated  therein  28L ;  that  the 
rent  .paid  by  him  was  202.  per  annum ;  that  he  had  been  allowed 
by  his  lessors  two  years'  rent  towards  the  repairs  of  the  premises; 
and  tiiat  no  demand  had  been  made  few  land-tax  or  tithe  commuta- 
tion rent-chargOb 

12.  The  defendant  produced  his  lease,  which  bore  out  the  state- 
ment in  his  lettw  of  November  Sth,  1873. 

13.  For  the  plaintiffi  it  was  c<mtdnded  that  the  words  ^  ammol 
value ''  meant  the  annual  rent  which  a  tenant  mig^t  reasonably  be 
expected,  taking  one  year  with  another,  to  pay  for  a  hereditamoity 
the  tenant  undertaking  to  pay  all  usual  tenant's  rates  and  taxes 
and  the  tithe  cmnmutation  rent-charge  (if  any),  and  the  landlotd 
undertaking  to  bear  the  costs  of  repairs  and  insniaace  and  other 
expenses  (if  any)  necessary  to  maintain  the  prnnises  in  a  state  to 
command  that  rent ;  and,  there  being  no  interpretation  dause  as  to 
^  annual  value  "  in  the  Waterworks  Clauses  Act,  1847,  or  in  the 
New  Biver  Company's  Act,  1852,  they  referred  to  s.  4  of  the  Valua- 
tion (Metropolis)  Act,  1869  (82  &  33  Vict  a  67),  in  support  of 
their  construction  of  those  words.  They  further  contended  that 
the  terms  of  the  defendant's  tenancy  of  the  premises  justified  a 
valuaticm  of  22L  per  annum ;  that  s.  46  of  their  special  Act  (1) 
enabled  the  company  to  sue  in  the  county  oourt,  but  that  the 
county  court  judge  had  no  jurisdiction  to  inquire  into  the  annual 
value;  and  that,  if  the  defendant  disputed  their  valuation,  he 
should  have  taken  steps  to  have  that  question  determined  by  two 
justices  under  s.  68  of  the  Waterworks  Clauses  Act,  1847,  and 
could  not  raise  it  in  the  county  court 

14.  For  the  defendant  it  was  contended:   1.  Hiat,  assuming 

(1)  Which  enacts  that  *'iioihiDg  in  to  them  for  water-istea  or  rantB»  or  lor 

this  Act  or  any  Act  incoiporated  here-  damages,  costs,  or  expenses^  by  metiaa 

with  contained  shall  prevent  the  com-  or  proceeding  in  soch  manner  as  is  by 

pany  liom  reooTering  any  sum  of  money  law  pronded  for  the  reooTitfy  of  debts 

not  exceeding  GOf .  which  shaU  be  due  not  exceeding  507. 
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animal  value  of  premiaes  mtbin  the  metropolis,  for  the  pupoie  of       1870 

a  water-rate^  when  in  di0pate»  to  be  determinable  in  aocordanoe.  HsvEivar 

with  the  piroTisians  of  the  Waterworks  Clanses  Act»  1847,.the  letters    ^'^^■^ 

of  the  I5th  of  April,  1873, 16th  of  October,  and  5th  of  November,     MAaau.. 

and  the  tender  of  the  4th  of  July,  sufficiently  raised  the  question 

of  annual  value,  and  that  the  onus  was  on  the  plaintifls  to  take 

proceedings  under  s.  68  of  that  Act  to  have  sucdi  annnal  value 

determined ;  that,  having  fiedled  to  do  so,  and  the  annnal  value 

being  admittedly  in  dispute,  there  was  not  any  basis  on  which  the 

plaintifib  could  legally  calculate  a  water-rate,  and  therefore  there 

was  not  any  water-rate  for  which  the  plaintiffs  could  sue ;  and  that 

no  evidence  other  than  the  decision  of  the  statutory  tribunal  could 

be  received  in  the  county  court    2.  That  rent,  though  an  element 

in  the  computation  of  ^'  annual  value,"  was  not  conclusive,  but  that 

the  annual  value  must  be  ascertained  by  some  fixed  standard  and 

independently  of  whether  the  premises  be  let  or  be  occupied  .by 

the  owner,  or  whether  they  be  let  furnished  or  unfurnished,  or 

upon  some  particular  arrangement  between  la^ord  and  tenant ; 

and  that,  in  this  respect,  the  compulsory  water-rate  stands  upon 

the  same  footing  as  the  poor  or  any  other  rate.  3.  That,  under  the 

provisions  of  .the  Waterworks  Glauses  Act^  1847,  and  of  the  New 

Biver  Company's  Act»  1852,  the  water-rate  is  a  rate  within  the 

meaning  and  operation  of  s.  45  of  the  Valuation  (Metropolis)  Act, 

1869,  which  makes  the  valuation  list  for  the  time  being  in  force 

conclusive  as  to  the  annual  value  of  every  (other)  rate,  assessment, 

and  contribution  levied,  made,  and  required  in  the  metropolis  on 

the  basis  of  value,  and  therefore  the  water-rate  must  be  calculated 

on  the  basis  of  the  annual  rateable  value  of  the  premises  appearing 

in  the  valuation  list  4.  That  the  Valuation  (Metropolis)  Act,  1869, 

being  a  general  Act  on  the  subject  of  rating  applicable  to  the 

premises  in  question,  and  subsequent  to  the  Waterworks  Clauses 

Act,  1847,  and  the  New  Biver  Company's  Act,  1852,  by  s.  77 

repealed  so  much  of  the  two  last-mentioned  Acts  as  authorizes  any 

valuation  of  hereditaments  to  be  made  for  the  purpose  of  any  rate 

or  tax  in  respect  of  which  the  valuation  list  is  by  that  Act  made 

conclusive.    The  Sheffield  Waierwcrks  Go,  v.  Bennett  (1)  was  cited 

in  support  of  the  defendant's  contention. 

(1)  Law  Rep.  7  Ex.  409. 
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1875        '  The  jadge  held  that  it  was  competent  to  him  imder  a  46  of  the 
NbwBiykT  ^^^  Biyer  Company's  Act,  1852,  to  entertain  the  question,  and 
^f»^    that  the  Valuation  (Metropolis)  Act,  1869,  did  not  apply  to 
;   Hatbbb,     water-rate ;  that  rateable  value  was  not  the  test,  but  only  that 
which  the  tenant  paid  to  his  landlord  under  ordinary  circum- 
stances, and  that  there  was  nothing  to  take  this  case  out  of  the 
ordinary  circumstances ;  and  he  gave  judgment  for  the  plaintifib 
"  for  payment  of  the  water-rate  upon  the  sum  of  201.,  beiog  the 
amount  paid  by  the  defendant  to  his  landlord  for  rent,  and  thus 
leaving  a  balance  of  38. 2d.  due  from  the  defendant  to  the  plaintiff} 
over  and  above  the  6s.  lOd.  paid  into  court," 
The  questions  stated  for  the  opinion  of  the  Court  were, — 

1.  Whether  the  plaintiffs  are,  under  the  circumstances  and 
under  the  Acts  referred  to,  entitled  to  charge  the  defendant  a 
water-rate  upon  the  sum  of  221.^  and  not  upon  the  sum  of  182. 

2.  Whether  the  judge  was  right  in  holding  that  the  water-rate 
must  be  charged  upon  the  actual  sum  paid  as  rent. 

3.  Whether  the  judge  had  power  under  s.  46  of  the  special  Act 
to  inquire  into  and  determine  the  annual  value. 

4.  Whether  the  judge  was  not  bound,  upon  proof  of  the  rate  and 
assessment,  to  find  for  the  plaintiffs  for  the  amount  claimed,  inas- 
much as  the  defendant  had  neglected  to  apply  to  two  justices  to 
determii^e  thp  annual  value  of  his  tenement,  pursuant  to  s.  68  of 
10  Vict  c.  17. 

If  the  Court  should  answer  the  first  and  fourth  questions  in  the 
affirmative,  and  the  second  and  third  in  the  negative,  the  judgment 
was  to  be  set  aside,  and  a  new  trial  ordered,  with  costs,  indoding 
the  costs  of  and  incident  to  this  appeal. 

Phtlbriek,  Q.C.,  for  the  plaintiffs.  This  appeal  raises  the  im- 
portant question  as  to  how  the  water-rate  is  to  be  assessed, — a 
question  which  more  or  less  affects  every  waterworks  company  in 
the  kingdom.  The  words  ''annual  value"  in  the  special  Act 
mean,  it  is  submitted,  the  annual  rent  which  a  tenant  might 
reasonably  be  expected  to  pay  for  the  premises,  he  paying  rates 
and  taxes,  and  the  landlord  undertaking  to  repair  so  as  to  main- 
tain the  premises  in  a  state  to  command  that  rent. 

[LoBD  CoLERiDOE,  C.J.  The  first  question  is  whether  the 
magistrates  should  not  first  have  decided  upon  the  value.] 
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Assnming  that  the  magistrates  are  the  proper  forum  for  settling        1875 


(1)  Sect.  74  enacts  that,  •«  if  any 
person  supplied  vrith  water  by  the 
undertakers,  or  liable  as  herein  or  in 
the  special  Act  provided  to  pay  waters 
nte,  neglects  to  pay  any  such  water- 
rate  at  any  of  the  said  times  of  pay- 
ment thereof,  the  undertakers  may  stop 
the  water  from  flowing  into  the  pre- 
mises in  respect  of  which  such  rate  is 
payable,  by  cutting  off  the  pipe  to  such 
premises,  or  by  such  means  as  the 
undertakers  shall  think  fit,  and  may 
recover  the  rate  due  from  such  person, 
if  less  than  20?.,  with  expenses  of 
cutting  off  the  water  and  costs  of  re* 
covering  the  rate,  in  the  same  manner 
as  any  damages  for  the  recoveiy  of 
which  no  special  provision  is  made  are 
recoverable  by  this  or  the  special  Act ; 
or,  if  the  rate  so  due  amount  to  201,  or 
upwards,  the  undertakers  may  recover 


the  same,  with  the  expenses  of  cutting 
off  the  water,  by  action  in  any  Court  of 
competent  jurisdiction.* 

And  s.  85  enacts  that,  "  if  the  water- 
works shall  be  in  England,  the  clauses 
of  the  Railways  Clauses  Consolidation 
Act,  1845  (8  4f  9  Vict.  c.  20),  with 
respect  to  the  recovery  of  damages  not 
specially  provided  for,  and  of  penalties, 
and  to  the  determination  of  any  other 
matter  referred  to  justices,  shall  be  in- 
corporated with  this  and  the  special 
Act,  and  such  clauses  shall  apply  to 
the  waterworks,  and  to  the  under- 
takings respectively,  and  shall  be  con- 
strued as  if  the  word  *  undertakers ' 
had  been  inserted  therein,  instead  of 
the  word  'company."*  This  refers  to 
ss.  140  and  142  of  the  Bailways  Clauses 
Consolidation  Act|  1845. 
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dispates  as  to  the  yalue,  it  is  for  the  party  dissatisfied  with  the  kkw  Bxveb 
rate  to  put  them  in  motion.  The  68th  section  of  the  Waterworks  ^^^^ 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  enacts  that  "the  water- 
rate,  except  as  hereinafter  and  in  the  special  Act  mentioned,  shall 
be  paid  by  and  be  recoverable  from  the  person  reqairing,  receiv- 
ing, or  using  the  supply  of  water,  and  shall  be  payable  (i.e.  shall 
be  calculated)  according  to  the  annual  value  of  the  tenement 
supplied  with  water ;  and,  if  any  dispute  arise  as  to  such  value,  the 
same  shall  be  determined  by  two  justices.*'  The  mode  of  recover- 
ing the  rate  is  pointed  out  by  ss.  74  and  85  of  the  Waterworks 
Clauses  Act,  1847.  (1)  The  46th  section  of  the  special  Act 
enables  the  company  to  sue  in  the  county  court :  it  provides  that 
*'  nothing  in  this  Act  or  in  any  Act  incorporated  herewith  shall 
prevent  the  company  from  recovering  any  sum  of  money  not  ex- 
ceeding 50/.,  which  shall  be  due  to  them  for  water-rates  or  rent, 
or  for  damages,  costs,  or  expenses,  by  action  or  proceeding  in  such 
manner  as  is  by  law  provided  for  the  recovery  of  debts  not  exceed- 
ing 502."  The  remedy  for  non-payment  of  the  rate  pointed  out  by 
the  Act  of  1847  may  be  cumulative.  The  consumer,  having  notice 
of  the  charge,  if  he  disputes  its  proprietyi  is  bound  to  go  before 
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^  1875       the  jiMtioes  to  settle  the  vahie.    The  object  was,  to  grre  the  x)6m- 
N^  RivBB  pc^y  &  summary  and  inexpensive  remedy.    As  to  the  mode  of 
^^'^""'^^     assessing  the  value,  Sheffield  Waterworks  Co.  v.  Bennet  (1)  was 
•Mathes.    cited* 

tT.  Brown,  Q.O.  (8.  WUb  with  him),  contnL  The  party  who 
makes  the  demand  is  the  party  whose  daty  it  is  to  initiate  the 
proceedings  before  the  magistrates:  Ex  parte  Payne  (2);  8L 
FaneroB  (  Vestry)  v.  Batterbury.  (8) 

.  [Brett,  J.  In  the  lasti^led  case  the  Act  created  the  right  and 
•gave  the  remedy.  Here,  it  did  not  require  a  statutory  provision 
to  enable  the  company  to  sue.]     ^ 

•  'At  all  eventf:,  the  power  tO'Sue  does  not  exist  until  the  amount 
to  be  recover^  has  been  fitet  ascertained:  SeaU  v.  Avery.  (4) 
Here,  the  amoiut  of  the  rent  not  having  been  ascertained  by  the 
proper  tribunal,  the  company  were  not  in  a  condition  to  sue  for  it. 
Th^^  is  nothing  due  until  the  amount  has  been  determined: 
Braunstem  v.  Aeeidenial  Death  Insurance  Co.  (5) 

PhiUnrtekj  Q.O.,  in  reply.  No  doubt,  parties  may  agree  among 
themselves  that  the  amount  Ahe  <me  shall  be  entitled  to  recover 
from  the  other  shall  be  ascertained  in  a  particular  way.  But  that 
does  not  arise  here.  The  <Kily  question  is,  whether  there  must  be 
a  decision  of  two  justices  before  the  company  can  sue  for  the  water 
supply.  At  all  events,  it  lies  on  the  party  who  contests  the  amount 
to  take  steps  to  moderate  it. 

LoKD  C!oLSBiDa£»  G.  J.  I  am  of  opinion  that  the  judgment  in 
this  case  should  be  reversed,  and  -a  nonsuit  entered.  One  point 
only  has  been  argued  before  us.  I  give  no  opinion  upon  another 
which  was  si^ggested.  I  base  my  judgment  entirely  on  the  second 
point,  viz.  that,  upon  the  true  construction  of  the  68th  section  of 
the  Waterworks  Clauses  Act,  1817,  the  judge  of  the  county  court 
had  no  right  to  entertain  the  question. 

This  is  a  proceeding  by  the  New  Biver  Company  to  recover  the 
amount  of  a  rate  assessed  upon  the  defendant.  The  company 
rated  the  defendant  upon  an  annual  value  of  227.    The  defendant 

(1)  Law  Kep.  7  Ex.  409.  (4)  6  H.  L.  C.  811 ;  25  L.  J.  (Ex.) 

(2)  6  D.  &  L.  679.  308. 

(3)  2  C.  R  (N.S.)  477  j  26  L.  J.  (6)  1  B.  &  S.  782 ;  31  L.  J.  (Q.B.) 
(C.P.)  243.  17. 


VOL.  X]  EASTEB  TERM,  XXXVm  TIOT.  451 

ilispated  the  asaessmenty  and  asserted  that  the  true  annual  Talue       W^ 
of  the  premises  was  18/.  only,  and  he  on  the  15th  of  April,  1873,   xxw  JUvss 
wrote  to  the  secretary  of  the  company  claiming  to  be  assessed    ^^^^^ 
upon  that  basis,  tendering  the  sum  which  he  said  was  due  according     Hatsss. 
to  his  view.    The  company  declined  to  adopt  the  defendant's 
valuation  or  to  accept  the  sum  he  tendered,  and  brought  their 
action  in  the  county  court  to  recover  what  they  deemed  to  be  the 
prefer  amount  of  rate.    The  question  is  whether  the  county  court 
was  the  proper  tribunal  to  try  this  matter.    By  ss,  2  and  3  of  the 
New  Biver  Company's  Act,  1852,  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Waterworks  Clauses  Act,  1847  (with  certain 
exceptions),  are  incorporate  with  the  special  Act.    .Now,  s.  68  of 
the  la8t«mentioned  Act  enacts  that  ''the  water-rate,  except  as 
hereinafter  and  in  the  special  Act  mentioned,  shall  be  pai4  by  an4 
be  recoverable  from  the  person  requiring,  receiving,  or  using  the 
supply  of  water,  and  shall  be  payable  according  to  the  annual  value 
of  the  tenement  supplied  with  water ;  and,  if  any  dispute  arise  as 
to  such  value,  the  same  shall  be  determined  by  two  justices."    In 
the  present  case,  it  is  plain  that  a  bon&  fide  dispute  as  to  the  annual 
value  of  the  teneipent  had  arisen  before  the  issuing  of  the  plaint. 
It  seams  to  follow  that,  before  the  company  can  enforce  the  pay- 
ment of  a  rate  as  to  which  there  is  a  dispute,  and  the  amount  of 
which  depends  upon  the  determination  of  that  dilute,  they  must 
cause  it  to  be  determined  in  the  way  pointed  out  by  that  section, 
viz.  by  two  justices,  or  by  that  tribunal  which  in  the  metropolitan 
distriet  n  substituted  for  two  justices.    All  I  desire  to  decide  is, 
that,  where  there  is  a  bona  fide  dispute  as  to  the  annual  value  of 
the  tenement  to  be  charged  with  the  wateivrate,  properly  raised 
and  known  to  both  parties,  that  dispute  must  be  determined  by 
the  justices  before  payment  of  the  rate  can  be  enforced  by  action. 
That  is  the  effect  of  s.  68  of  the  Waterworks  Clauses  Act,  1817. 
See  how  the  thing  works  out.    The  85th  section  of  that  Act  (which 
is  incorporated  with  the  New  Biver  Company's  Act,  1852),  enacts 
that  *'  if  the  waterworks  flhall  be  in  England,  the  clauses  of  the 
Railways  Clauses  Act,  1845,  with  respect  to  the  recovery  of 
damages  not  specially  provided  for,  and  of  penalties,  and  to  the 
determination  of  any  other  $natter  jreferred  to  justices,  shall  be  in- 
corpomted  with  this  a&d  the  special  Act,  and  such  clauses  shall 


452  OOUBT  OF  OOMMON  PLEAS.  (X.  E 

1875        ftpply  to  the  waterworks  and  to  the  undertakings  respectively,  and 
~Nkw  Rivkb~  tthall  be  oonstraed  as  if  the  word  *  undertakers '  had  been  inserted 
OoiopAiiT     therein  instead  of  the  word  *  company/  "    Sect.  142  of  the  Railways 
Mathzb.     Clauses  Consolidation  Act^  1845|  gives  a  mode  of  procedure:  it 
enacts  that,  *' where  in  this  or  the  special  Act  any  question  of 
compensation,  expenses,  charges,  or  damages,  or  other  matter^  is 
referred  to  the  determination  of  any  one  justice  or  more,  it  shall 
be  lawful  for  any  justice,  upon  the  application  of  either  party,  to 
summon  the  other  party  to  appear  before  one  justice,  or  before  two 
justices,  as  the  case  may  require,  at  a  time  and  place  to  be  named 
in  such  summons  ;  and,  upon  the  appearance  of  such  parties,  or, 
in  the  absence  of  any  of  them,  upon  proof  of  due  service  of  the 
summons,  it  shall  be  lawful  for  such  one*  justice^  or  such  two 
justices,  as  the  case  may  be,  to  hear  and  determine  such  questioD, 
and  for  that  purpose  to  examine  such  parties,  or  any  of  them,  and 
their  witnesses  on  oath ;  and  the  cost  of  every  such  inquiry  shall 
be  in  the  discretion  of  such  justices,  and  they  shall  determine  the 
amount  thereof."    Here  the  company  are  seeking  to  enforce  pay- 
ment of  a  rate.    A  dispute  arises  as  to  the  annual  value  upon  which 
the  rate  is  to  be  calculated.    Before  they  can  proceed,  they  must 
get  the  matter  so  in  dispute  settled  in  the  way  pointed  out  by  the 
Waterworks  Clauses  Act,  1847,  and  the  Railways  Clauses  Consoli- 
dation Act,  1845 ;  and,  having  done  that,  they  may  proceed  to 
enforce  payment,  according  to  the  value,  by  action,  in  a  superior 
Court  or  in  the  county  court,  whichever  is  the  proper  tribunal. 
It  is  not  a  question  of  exclusive  jurisdiction  of  justices,  in  one 
sense.    They  cannot  issue  any  order  upon  the  summons  before 
them ;  they  are  merely  to  determine  the  question  of  annual  value. 
That  seems  to  me  to  be  reasonable  and  convenient^  and  at  all 
events  it  is  so  enacted.    We  must  therefore  give  judgment  for  the 
defendant. 

Bbett,  J.  The  matter  is  one  of  considerable  difficulty :  but,  in 
the  result,  I  concur  so  far  as  the  present  case  is  concerned  that  our 
judgment  should  be  for  the  defendant.  The  facts  are  as  follows : — 
The  company  had  supplied  water  to  a  house  of  the  defendant 
whose  annual  rent  was  2QiL  After  having  supplied  it  for  some 
time,  they  put  the  annual  value  of  the  house  at  222.,  and  daim  to 
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be  paid  a  rate  at  4  per  cent  upon  that  amount    The  defendant,       1R75 
the  tenant  disputed  the  propriety  of  the  chaise,  on  the  ground  new  Biveb 
that  the  company  had  calculated  the  rate  improperly.    The  com-    ^^^^ 
pany  brought  then:  action  in  the  county  court  to  recoTcr  the     Mathbb, 
amount  they  claimed,  and  the  defendant  tendered  and  paid  into 
court  the  sum  which  he  considered  to  be  due :  and  he  gave  notice 
to  the  county  court  judge  that  the  question  in  dispute  was  what 
was  the  true  basis  for  determining  the ''  annual  value "  of  the 
premises.    The  county  court  judge  proceeded  to  hear  and  deter- 
mine the  question,  and  he  did  determine  the  annual  value  of  the 
tenement ;  and  that  is  the  only  question  which  he  really  did  decide. 
That  raises  the  question  whether,  where  there  is  a  bon4  fide  dispute 
as  to  the  annual  value,  and  that  is  brought  to  the  notice  of  the 
county  court  judge,  it  is  competent  to  him  to  entertain  it 

These  waterworks  companies  do  not  assess  the  annual  value  of 
premises  in  the  same  way  as  assessments  for  the  poor-rates  are 
made.  They  do  not  give  notice  of  the  assessment  so  as  to  give 
the  parties  assessed  an  opportunity  to  appeaL  They  are  incor- 
porated with  certain  powers  and  obligations,  and  are  entitled  to 
charge  for  the  goods  (water)  which  they  supply,  sometimes  by 
special  agreement  and  sometimes  by  a  percentage  on  the  annual 
value.  They  do  not  make  their  charge  until  the  water  has  been 
supplied.  If  they  have  rightly  assessed  the  value,  the  money  is 
due.  The  only  question  is,  how  the  money  is  to  be  recovered,  or, 
if  disputes  arise,  before  what  tribunal  they  are  to  be  determined. 
If  the  only  thing  to  be  inquired  into  is,  whether  the  water  has  been 
supplied,  and  what  amount  is  due,  that  may  very  well  be  decided 
by  the  county  court;  but  the  question  is  whether,  where  the 
matter  in  dispute  is  the  basis  of  the  valuation,  the  county  court 
and  the  superior  court  are  not  both  excluded  from  entertaining 
the  matter.  It  is  said,  and  properly  said,  that,  by  reason  of  the 
special  Act  having  incorporated  with  it  the  Waterworks  Clauses 
Act,  1847,  it  is  to  be  construed  as  if  s.  68  of  that  Act  was  part  of 
it ;  and  that  section  enacts  that  the  water-rate  shall  be  payable 
according  to  the  annual  value  of  the  tenement  supplied  with  water, 
and  that,  **  if  any  dispute  arise  as  to  such  value,  the  same  shall  be 
determined  by  two  justices."  The  question  we  have  to  determine 
is,  where  a  dispute  as  to  the  annual  value  has  arisen  before  any 
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1875       proceeding  taken  to  enforce  the  rate,  can  the  company  take  the 

New  RiYEB  decision  of  that  dispute  from  the  magistrates^  and  call  upon  the 

^^^    connty  court  or  the  superior  court  to  determine  it  ?    Consistently 

Maibib.     ^th  the  cases  cited,  I  come  to  the  conclusion  that  the  only 

tribunal  which  can  under  such  circumstances  detennme  the  matter 

is  the  tribunal  pointed  out  by  s«  68. 

We  have  been  referred  to  s.  85.    That  section,  as  to  the  form  of 
procedure,  incorporates  s.  142  of  the  Railways  Clauses  Consolida- 
tion Act,  1845 ;  and  it  seems  to  me  that,  if  a  dispute  arises  before 
action,  one  of  the  parties  to  the  dispute  must  take  out  a  summons 
before  two  magistrates,  under  s.  142,  stating  that  there  is  a  dispute 
^as  to  the  annual  value,  and  claiming  a  decision  on  that  point.    All 
the  magistrates  can  do  is  to  give  their  decision.    After  such 
decision,  the  company  may  enforce  their  rights  according  to  oir- 
•  cumstances.    They  may  cut  off  the  supply,  under  s.  74  of  the 
Waterworks  Clauses  Act,  1847,  or  may  sue  in  the  county  courts  or 
in  the  superior  Court,  under  s.  46  of  their  special  Act,  according  to 
4hc  amount. 

Now,  let  us  consider  what  would  be  the  state  of  things  if  the 
diepute  arose  after  action  brought.  Must  the  Court  in  that  case 
at  once  hold  its  hand  ?  I  decline  to  go  so  far.  I  entertain  grave 
doubts  whether  the  jurisdiction  of  the  Court  can  be  ousted,  where 
the  issue  was  properly  raised  before  them  at  the  time.  I  confine 
my  judgment  to  the  case  before  us,  of  a  bona  fide  dispute  arising 
before  the  commencement  of  the  proceeding;  and  I  am  of  opinion 
that,  where  notice  is  given  in  the  county  court,  or  in  the  superior 
Court  by  plea  (I  do  not  say  it  must  necessarily  be  by  plea,  though 
I  am  inclined  to  think  it  must),  that  such  a  dispute  has  arisen,  the 
Court  cannot  decide  the  question  of  annual  value,  but  that  that  can 
only  be  decided  by  two  justices.  I  therefore  think  the  county 
court  judge  here  decided  that  which  was  in  the  exdusive  juris- 
diction of  another  tribunal,  and  that  therefore  his  decision  must 
be  reversed. 

Denman,  J.  I  am  of  the  same  opinion.  I  found  my  judgment 
upon  the  point  which  has  been  argued  before  us,  viz.  that,  upon 
the  facts  of  this  case,  it  appears  that  a  dispute  as  to  the  annual 
value  of  the  tenement  had  so  arisen  as  to  make  it  incumbent  on 
the  company,  before  suing  for  the  rate,  to  get  the  decision  of  two 
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justiceSy  and  that  they  haye  not  done  so.    I  am  of  opinion  that  the       1875 
county  court  judge  had  no  authority  to  decide  that  dispute,  as  he  kiwRitib 
has  assumed  to  do.  CJompaht 

HuDDLSSTONy  J.  I  am  of  the  same  opinion.  This  case  turns 
upon  the  third  question  put  by  the  county  court  judge,  viz. 
whether  he  had  power  under  s.  46  of  the  special  Act  to  inquire 
into  and  detennine  the  annual  yalne.  Upon  the  facts  stated  in 
this  case,  I  am  of  opinion  that  he  had  no  such  jurisdiction.  A 
water-rate  was  demanded  of  the  defendant ;  the  defendant  objected 
that  it  was  excessive  and  illegal,  and  on  the  15th  of  April,  1873, 
he  wrote  to  the  company  insisting  that  their  yaluation  of  his 
premises  was  too  high,  and  claiming  to  have  the  matter  settled 
under  the  Waterworks  Clauses  Act,  1847.  Beferring  to  s.  68  of 
that  Act,  I  find  it  enacted  that  the  water-rate  shall  be  payable 
according  to  the  annual  yalue  of  the  tenement  supplied  with 
water,  and  that,  "  if  any  dispute  arise  as  to  such  value,  the  same 
shall  be  determined  by  two  justices."  The  question  is,  who  is  to 
take  action  to  obtain  such  decision  ?  Mr.  Fhilbrick  contends  that 
it  is  for  the  company  in  the  first  instance  to  fix  the  annual  value, 
and  that,  if  the  tenant  or  owner  of  the  premises  disputes  that 
valuation,  he  must  go  before  the  justices  to.  have  the  matter 
decided.  I  do  not  agree  with  him.  The  company  make  a  rate, 
and  they  wish  to  enforce  it.  Two  courses  are  open  to  them ;  they 
may  cut  off  the  supply,  or  they  may  sue.  But,  before  they  can 
adopt  the  latter  course,  where  notice  is  given  that  the  annual 
value  of  the  tenement  is  disputed,  they  must  go  before  two 
justices  to  get  that  value  ascertained  in  the  way  pointed  out  in 
8.  68  of  the  Waterworks  Clauses  Act,  1847,  and  s.  142  of  the 
Bail  ways  Clauses  Consolidation  Act,  1845.  Not  having  done  that, 
it  was  not  competent  to  the  company  to  resort  to  the  county 
court.  The  judge  of  that  court  had  no  power  under  s.  46  of  the 
special  Act  to  entertain  the  matter.  His  judgment  must,  there- 
fore, be  reversed,  and  a  nonsuit  entered.    The  costs  will  follow. 

Judgment  revened. 

Attorney  for  plaintiffs:    James   Papham,  for    Thompson   & 
BAenham. 
Attorney  for  defendant :  Oreaiorex. 
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1875  LLEWELLYN,  Executrix,  &c.,  v.  BtfTHERFOKD. 

^^y^'   _  Caniiruetum  of  Proviso  in  Lease  of  a  Publio-houae^'  OoodwOV* 

In  August,  1845,  the  defendant's  testatrix  granted  to  the  plaintififaleaseofa 
public-house  in  London  Hoad,  Liyeirpool,  for  fourteen  years,  at  a  rettt  of  70K,  per 
anntun,  the  latter  payihg.SOO^  for  the  goodwiH ;  ai^  before  the  expiisUon  of  that 
lease,  viz*  in  Harch,  1658,  sh^  granted  him  a  further  lease  for  fourteen  years  at » 
rent  of  807.  per  annum.  Each  of  these  leases  contained  the  following  proviso  :— 
'^Prorided  also,  and  it  is  agreed  and  declared  that,  at  the  expiration  or  oAer 
sooner  determination  of  the  tenin  hetefay  granted*  all  «Qch  sum  and  sniBS  si 
money- as  shall  or  oan  be  pn>cuxed  for  the  goodwill  of  the  business  of  a  Ucenaed 
victualler  in  respect  of  the,  premises  from  an  incoming  tenant,  shall  bereoeiyed 
by  and  belong  to  the  lessee,  his  executors,  &€." 

The  second  lease  being  about  to  expiiB,  negotiaiioDB  took  place  between  tite 
plaintiff  and  the  defendant  for  a  renewal,  but  tUey  (ailed  to  come  to  tenus;  and 
ihe  defeodsot,  with  notice  of  the  plaintiff's  claim  under  the  above  proviso^  granted 
a  lease  of  the  premises  to  a  new  tenant  for  a  term  of  fourteen  years,  at  a  rent  of 
1602.  per  annum,  and  a  premium  of  1800^.  '      - 

Uik>n  a  case  etated  for  the  opinion  of  the  Court  by  macbitratory  to  ^Atm  it 
was  to  be  referred  to  aasess  the  amount  of  ^damages  tiie  plaintifif  was  entitled  to 
recover  for  the  breach  Qf  aqj)  of  the  above  proviso,  upon  the.  prindplestobe 
laid  down  by  the  Court,  it  was  found  ac^  a  fact  that "  the  rental  of  1607.  per 
annum  reserved  in  the  lease  granted  to  th&  hew  tenant  wa6,  without  any  pR* 
mium,  bcQtis,  or  other  payment  whatever,  a  full  and.  sufficient  rental  ibr  the  pie- 
mises  under  such  a  lease,  whether  intended  for  a  licensed  vietnaller's  business  or 
not ;"  and,  further,  that  **  the  goodwill  of  the  business  carried  on  by  the  plaintiff 
would,  if  belonging  to  the  owner  of  the  house,  have  had  a  very  eoinsiderable  value, 
and,  if  such  owner  had  in  that  case  been  willing  to  grant «  lease  iimitar  to  tlat 
j^nted  to  the  new  t^anty  a  sum  exceeding*  1300/.  would  without  difficulty  have 
beeo  obtained  for  the  goodwill " : — 

JSeldy  that  the  proviso  was  broken ;  and  tliat  the  arbitrator  was  to  estimate  iht 
damages  the  plaintiff  was  entitled  to  recover  for  such  bread),  in  the  same  muaax 
as'ono  accustomed  to  value  "goodwill*  as  between  outgoing  and  incoming  tenant 
would  estimate  them,  and  in  so  doing  was  not  to  disr^ard  the  increased  value  of 
the  property  in  the  neighbourhood  generally. 

This  action  was  brought  to  recover  13072.  9$.  Gd,,  under  the  oi^ 
cumstances  disclosed  in  the  following  case,  which  was  stated  by  bb 
arbitrator,  who  was  (if  necessary)  to  assess  the  damages  On  the 
principle  which  might  be  laid  down  by  the  Conrt. 

1^  The  plaintiff  is  an  hotel  keeper^  canning  on  bomness  at  the 
^hite  Bear  Hotel,  Dale  Street,  lAVerpool.  The  defendant  is  the 
executrix  and  residuary  legatee  and  devisee  of  Pyarea  BiocUdMOiky 
late  of  Liverpool,  widow. 
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2.  Mrs.  Brocklebank  in  her  life-time  was  the  owner  of  premises       1875 
Na  90,  London  Bead,  Liverpool,  being  a  corner  house,  which  she  llbwelltk 
in  1845  oocnpied  and  used  as  a  licensed  public  hou^  and  spirit  »^j_^L_^ 
vaults. 

3.  Li  the  latter  end  of  July,  1845,  the  plaintiff  (who  was  then 
^sarrying  on  the  businesB  of  a  publican  in  Gj^eat  Howard  Street, 
liiyerpool)  negotiated  with  Mrs.  Brocklebank  for  a  lease  of  her 
premises,  and  on  the  21st  of  August,  1845,  Mrs.  Brocklebank 
granted  a  lease  thereof  to  the  plaintiff  for  a  term  of  fourteen  years 
from  the  date  thereof,  at  the  yearly  rent  of  702. 

4.  On  the  granting  of  this  lease  Mrs.  Brocklebank  altogether 
retired  from  business,  and  the  plaintiff  paid  Mrs.  Brocklebank  800?. 
for  the  goodwill  of  the  public-house  in  London  Boad,  for  which  she 
^ve  him  a  receipt  dated  the  21st  of  August. 

5.  The  lease  contained  the  following  proviso : — ''  Provided  also, 
and  it  is  hereby  lastly  agreed  and  declared,  that,  at  the  expiration 
<x  other  sooner  determination  of  the  said  term  hereby  created,  all 
fluch  sum  and  sums  of  money  as  shall  or  can  be  procured  for  the 
goodwill  of  the  business  of  a  licensed  victualler  in  respect  of  the 
•said  premises  from  an  incoming  tenant,  shall  be  received  by  and 
belong  to  the  said  William  Llewellyn,  his  executors,  administra- 
tors, or  assigns.** 

6.  The  plaintiff  entered  into  possession  of  the  premises  under 
the  above  lease,  and  the  licences  in  respect  of  the  business  were 
transferred  to  him  in  the  usual  way ;  but,  after  being  in  possession 
for  about  a  month,  finding  that  the  gross  takings  did  not  average 
more  than  1621  a  week  (which  was  less  than  he  expected),  he,  with 
the  sanction  of  Mrs.  Brocklebank,  laid  out  on  the  premises  upwards 
of6002L 

7.  After  this  the  business  gradually  improved,  and  by  attention 
•and  industry  the  plaintiff  increased  the  gross  earnings  to  upwards 
<£  4021  a  week  by  the  expiration  of  his  lease. 

8.  Li  the  beginning  of  1858,  the  plaintiff  negotiated  with  Mrs. 
Brocklebank  for  a  renewed  lease  of  the  premises ;  and  on  the  1st 
of  March,  1858,  she  granted  to  him  a  further  lease  for  a  term  of 
fourteen  years  from  the  21st  of  August,  1859,  at  the  yearly  rent 
•of  802L  Thia  lease  contained  a  proviso  identical  mth  that  set  out  in 
{NtfBgraphS. 
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1875  9.  Mrs.  BiocUebank  died  on  the  28th  of  Mbj,  1859»  having 

T.f.BWMT.vi.  by  her  will  (which  was  duly  proved)  appelated  ihe  defendant 
BuTHnioBD  ^x^<^^^y  <^d  haying  devised  and  bequeathed  to  her  all  her  real 
and  personal  estate. 

10.  The  plaintijBf  continued  to  occupy  the  premises,  and  during 
his  occupation  the  business  continued  to  increase,  the  average  gross 
weekly  takings  during  the  year,  from  August,  1870,  to  August,  1871, 
amounting  to  511. ;  from  August,  1871,  to  August,  1872,  to  562. ; 
and  from  August,  1872,  to  August,  1873,  to  67L 

11.  On  the  15th  of  February,  1873,  the  defendant  wrote  to  the 
plaintiff  the  following  letter : — 

Dear  Sir, — Ycfa  are  dcmbtless  aware  tliat  the  lease  of  the  piemisea  in  LoDdoo 
Boad  will  expire  on  the  2l8t  of  August,  1873.  Do  you  wish  to  renew  the  lease? 
I  have  not  offered  it  to  any  one ;  nor  do  I  intend  to  move  in  the  matter  till  I  have 
reoeived  your  answer,  being  so  old  a  tenant ;  but,  of  course,  the  new  lease  will  be 
on  very  different  terms  from  the  old  one.    I  shall  be  obliged  by  an  early  reply. 

12.  The  plaintiff,  being  desirous  of  renewing  his  lease,  had  two 
interviews  with  the  defendant  on  the  subject,  but  no  arrangement 
was  come  to ;  and  on  the  24th  of  February  the  defendant  wrote  to 
the  plaintiff  the  following  letter : — 

Dear  Sir, — ^My  decidon  lespecting  your  offer  for  renewing  the  lease  in  my 
property  remains  unchanged.  I  have  determioed  (since  our  last  interview)  to 
hand  over  all  my  business  affairs  to  my  brother,  as  the  most  suitable  and  proper 
person  to  manage  for  me ;  and  I  shall  invest  him  with  due  authority  to  act  as  my 
agent.  I  shall  see  no  one ;  consequently,  in  future,  all  communicationa  either  by 
letter  or  otherwise  must  be  made  to  Mr.  C.  G.  Butherfoid,  &c. 

13.  The  plaintiff  thereupon  instructed  Mr.  G.  Prescott,  of  Lirer- 
pool,  distiller,  to  act  for  him ;  and  a  correspondence  passed  between 
Mr.  Prescott  and  Mr.  Butherford,  of  which  the  following  is  the 
0ub6tanoe : — 

Feb.  27,  1873,  Prescott  to  C.  G.  Butherford,— 

Since  our  conversation  yesterday  with  regard  to  the  premiaes  90,  London  Boad, 
I  have  seen  Mr.  Llewellyn,  and  he  desires  me  to  say  that,  as  you  will  not  take 
less  than  160^.  per  annum  for  the  public-house,  he  will  be  obliged  to  give  it  Of 
course  you  will  give  him  a  lease  for  fourteen  years  on  the  same  conditions  as  the 
lease  dated  the  Ist  of  Mareh,  1858,  the  new  lease  to  commence  from  the  ezpira- 
tioB  of  the  present  one. 

March  26th,  1873,  C.  G.  Rutherford  to  Prescott,— 

Dear  Sir, — Mr.  Llewellyn  can  have  a  new  lease  of  the  house  in  London  Road 
for  seven  years,  at  a  rent  of  160?.  per  annum,  and  bonus,  which  I  am  well  advised 
is  fair,  of  10002.  to  be  inserted  in  the  lease,  which  is  to  be  in  due  and  legal  form 
with  all  its  provisions,  and  to  be  completed  within  a  month.   Thedansea  relating 
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to  painting,  xepairs,  iso^  to  be  aasimilAted  to  the  lease  exfilifog  on  tiie  2l8t  of        1875 
Angost  next. 


April  2l8t,  1873,  Prescott  to  C.  G.  Butherfprd,—  Li™.th 

Dear  Sir,— In  reply  to  your  letter  of  the  26th  of  March  lasl^  I  have  to  inform  Butomwhux 
yon  that  Mr.  Llewellyn  agrees  to  take  a  new  lease  of  the  poblio-honse  in  London 
Boad  for  seven  years  from  the  expiration  of  the  present  term,  at  a  rent  of  160?. 
a  year :  the  lease  to  coDtain  similar  proTisions  to  the  present  one,  As  to  the 
honns  mentioned  in  your  letter,  that,  aooording  to  the  conditions  in  the  old  lease, 
belongs  to  Mr.  Llewellyn. 

April  22nd,  1873,  C.  G.  Butheribrd  to  Prescott,— 

Dear  Sir, — ^I  cannot  confirm  yonr  letter  of  the  21st  instant,  as  it  does  not 
agree  to  the  conditions  laid  down  in  my  letter  of  the  26th  of  March.  The  terms 
I  offered  were,  1607.  per  annum,  and  a  bonus  of  10002L  This  bonus  is  simply  a 
premium  for  granting  a  new  lease.  If  there  were  to  be  no  bonus,  the  rent  would 
be  oomspondingly  higher.  In  case  you  do  not  accept  my  offer  of  the  26th  of 
March  last  by  the  evening  of  the  26th  instant,  I  shall  consider  myself  at  liberty  to 
treat  with  other  parties. 

April  26tli,  1873,  Prescott  to  C.  G.  Butherford,— 

In  reply  to  your  letter  of  the  22nd  instant,  I  on  behalf  of  Mr.  Llewellyn  agree 
to  take  the  house  on  the  terms  mentioned  in  your  letter  of  the  26th  of  March 
last.  I  npeat  that  the  bonus  (which  is  another  word  for  goodwill)  will  belong 
to  Mr.  Llewellyn  as  the  incoming  tenant. 

April  29th,  1873,  C.  G.  Butherford  to  Prescott,— 

Dear  Sir, — As  your  letter  does  not  accept  the  terms  I  offer  Mr.  Llewellyn,  I 
shall  proceed  to  let  the  house  to  another  tenant. 

14.  On  the  2l8t  of  May  aa  interview  took  place  between  Mr. 
Prescott  and  Mr.  Butherford,  at  which  the  latter  made  an  offer 
which  is  referred  to  and  repeated  in  his  letter  (hereinafter  set  oat) 
of  the  4th  of  June.  On  the  26th  of  May  the  plaintiff  agreed  for 
a  lease  of  the  White  Bear  Hotel,  in  Dale  Street,  for  twenty-one 
years  from  that  date.  The  White  Bear  is  distant  from  No.  90, 
London  Bead,  abont  ninety-five  yards. 

16.  The  following  further  correspondence  took  place : — 

June  4th,  1873,  C.  G.  Butherford  to  Prescott,— 

Dear  Sir, — ^I  must  aak  you  to  let  me  have  a  positive  and  distinct  answer  Yes 
or  Ko  to  mj  offer  of  the  2l8t  ult  in  the  course  of  the  present  week ;  and,  in 
order  that  there  may  he  no  misunderstanding,  I  now  repeat  that  offer  in  writing, 
and  shall  expect  your  reply  in  the  same  form.  A  lease  for  10  years  at  a  rent  of 
1007.  per  annum,  and  1000^  to  he  paid  on  signing  the  lease.  I  heg  to  call  your 
special  attention  to  the  extension  of  the  lease  from  7  to  10  years,  without  any 
addition  to  the  10002.  originally  demanded.  You  can  easily  make  the  calcula- 
tions of  its  money  value  for  yourself.  I  put  it  down  at  600?.  at  the  very  least, 
and  oonnder  it  a  most  generous  and  liheral  concesrion. 
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1875  June  4tli,  1874,  Prescott  to  C.  G.  Buth^rford, — 

Iaxwoaa^      ^^^  ^^^> — ^^  "^P^y  *^  y^"'^  favour  of  this  date,  I  beg  to  my  that,  tsa  AOOoiaBt  of 
V.  Mr.  Ui&wtJlysL^  I  witt  taketlie  pvblic-faouse,  Itondoo  Boad,  ibr  tbe  team  of  tea  yeare, 

BinniEBFOBD.  88  you  now  offer,  at  160^.  per  annum.  The  10007.  goodwill  I  claim  aooording  to 
the  terma  of  the  present  lease.  There  will  be  now  no  difficulty  in  assessing  the 
▼alue  of  the  goodwill ;  for,  according  to  your  own  shewing,  it  is  worth  10002., 
and  for  that  amount,  should  you  let  it  to  another  tenant^  we  akall  take  atqs  to 
recover. 

June  5th,  1873,  C.  G.  Eutherford  to  Prescott,— 

Dear  Sir, — ^It  is  usdess  our  carrying  this  n^otiation  any  further.  My  sister 
will  proceed  to  let  the  house  to  another  teoant ;  and  Mr.  Llewellyn  may  rest 
satisfied  that  no  breach  will  be  committed  of  the  covenants  contained  in  the  lease 

* 

entered  into  by  Mrs.  Btfooklebank.  Mr.  Llewellyn  must,  therefore,  be  pi^iared 
to  deiiTBr  up  pbasctBion  on  the  21st  of  August  neiM^  the  date  of  the  tenoina^ion 
of  the  lease ;  and,  if  he  does  not  do  so«  legal  proceedings  will  be  taken  to  recover 
possession,  &c. 

16.  On  tbe  14th  of  Jane,  1874,  the  defendant  gave  the  plaintiff 
the  following  notice  in  writing  :— 

I  hereby  giye  you  notice  that,  unless  you  quit  and  deliver  up  to  me  the  pos- 
session of  ^e  bouse  and  premisee,  situate,  Apc,  which  y6n  now  hM  of.  t^e,  on 
<lie ttlit  of  Augiust  next,  being  the  datdof  the  ezpiratipn ^^f  yoor  ietm,  I  shall 
hold  you  liable  fi»r  the  payment  to  me  of  double  the  yeiirly  value  of  the  mid 
house  and  premises.  And  I  further  give  you  notice  that  I  estimate  the  yearly 
yalue  of  the  said  house  and  premises  when  let  to  a  tenant  at  rack-rent  at  800(. 
peranniim. 

17.  The  defendant  tkein '  opened  negotiations  with  one  Baiker 
for  granting  him  a  lease  of  the  premised  in  qhestion. 

1 8.  Betw^n  the  24th  and  liTth  of  Jane,  an  interfiew  took  {ihce 
between  0.  6.  Bntherfdnl  and  Barker,  at  which  the  former  offeied 
to  let  No.  90,  London  Boad  to  the  latter  for  fb nrteen  years  at  a 
rent  of  29521  Mr.  Barker  objeoled  to^  the  high  rent,  and  said  he 
shonld  prefer  to  take  the  hotne  at  1602.'a  yeiar  for  the  term,  and 
pay  a  snm  down.  At  this  interrie^ir  Bntheribrd  spoke  of  the  good- 
vilt  in  language  similar  to  that  contained  in  his  letter  of  the  27th 
of  June  (hereinafter  set  out),  toying  that  he  had  nothing  to  do 
with  the  goodwill,  which  belonged  to  Llewellyn.  Bntherfbid  did 
not,  at  this  interview  or  at  any  other  part  of  the  n^otiations  with 
Barker,  suggest  that  the  latter  should  make  any  application  to  the 
plaintiff,  nor  did  he  at  any  time  take  any  steps  to  enaUe  the 
plaintiiF,  to  dispose  of  the  goodwill  of  the  business:  but  the  ]dain- 
tiff  and  Barker  were  acquainted  with  each  other,  and  the  plaintiff 
knew  that  Barker  was  negotiating  with  Butherford.     Thete  was 


V. 
BuTHUrOBD. 
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no  evidence  that  the  plaintiff  made  any  effort  to  sell  any  part  of       1975 
his  custom  to  Barker.  Llkwellyv 

19.  On  the  27th  ot  Jnne,  C;0.  Kntherford  wtote  to  Baiter/ as 
follows,— 

I>ear  Sir, — ^In  making  you  an  offer  to  grant  yon  a  lease  ot  the  bouse  No.  90, 
London  Boad,  of  which  Mr.  Llewellyn  is  the  present  tenaut^  you  must  clearly 
onderstand  that  the  rent  and  premium  to  be  paid  by  you  to  Miss  Rutherford  have 
nothing  whatever  to  do  with  the  fixtures  or  the  goodwill  of  Mr.  Llewelljm's  busi- 
ness. Qlie  goodwill  of  Mr.  Llewellyn^s  business  belongs  to  him,  and  he  will 
necessarily  take  it  with  him.  Therefore,  you  will  clearly  understand  €hat  you 
will  not  be  able  to  use  Mr.  Llewellyn^s  name  in  any  Way, 

20.  On  tlie  28th  of  June,  an  arrangieBient  was  opme  to  between 
the  defendant  ahd  Barker  to  lease  the  house*  ta  the  latter  for  a 
term  of  fourteen  years,  at  the  yearly  rent  of  160/. ;  Barker  payiiig 
also  a  farther  sum  of  1300Z.  to  the  defendant:  and  on  the  21st  of 
August,  1873,  the  defendant  granted  a  lease  to  Barker  upon  those 
terms* 

21.  Between  the  2nd  and  21st  of  August,  whilst  the  plaintiff 
was  occupied  in  the  remoral  of  his  stock  <>f  winea  and  spirits,  the 
premises  were  closed ;  and  they  remained  icilo^d'fot  about  a  week 
after,  whikt  alterations  were  being  made  by  the  new  tenant. 

22.  During  the  plaintiff's  occupation  of  No.  90,  London  Boad, 
there  was  a  boaid  oter  thasbbpffronty  with  th0  words  **  Llewellyn's 
Family  Wine  aiod  Spirit  Stores  "  th^^^eOn.  This  va9  removed  before 
the  21st  of  August.;  There  was  no  othor  external  signboard ;  but 
over  tiie  front  door  the  words  '^  William  Llewellyn,  lioansed  to  sell 
beer,  wine,  spirits,  and  tobaood,'*  were  painted ;  and  these  words 
remained  unaltered  until  some  days  after  the  21st  of  August, 
when  tiiey  were  oUitertiti^d  by  Barker's  manager,  and  replaced  by 
his  own  name#,  There  wete  also  boards  ioside  eaeh  of  the  two 
windows  facing  the  London  Boad,  with  the  words  **  Bottled  Wines*' 
and  ^  Spirits "  thef  eon,  which  boards  were  purchased  by  Barker. 
These  boards  were  in  their  places  and  Tisible  to  the  public  during 
the  whole  time  that  the  house  was  dosed, — ^there  being  no  shutters. 

28*  Whilst  the  house  so  remained  closed  from  the  2nd  to  the 
21st  of  August,  the  plaintiff  put  in  the  window  a  paper  with  the 
fi^owmg  words  on  it, — **  Removing  to  the  White  Bear,  Dale 
Street'*  The  premises  were  given  up  to  the  defendant  on  the  21st 
of  August. 
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I9r5  24.  The  plaintiff  opened  the  White  Bear  as  an  hotri  and  spirit 

^'jajewwuinT  vaults  on  the  SOth  of  Angust^  and  is  still  the  landlord  thereof 

^         Daxing  aboat  a  week  previons  to  that  date,  there  was  a  notice  in 

the  window  of  the  White  Bear,  in  these  words, — **  Llewellyn,  late 

of  90,  London  Bead ;"  but  this  was  taken  down  when  the  house  was 

opened. 

25.  The  fixtures  and  fittings  at  No.  90,  London  Boad  belonged 
to  the  plaintifi*,  and  were  taken  hj  Barker  at  a  yaluation ;  and 
about  the  28th  of  August  the  house  was  're-opened  as  a  public* 
house  and  spirit  vaults,  with  a  new  sign,  and  with  the  name  of 
Barker's  manager  placed  there,  and  witboat  anything  referring  to 
the  plaintiff's  having  been  the  previons  tenant  thereof ;  and  the 
business  of  a  licensed  victualler  has  since  been  and  now  is  carried 
on  upon  the  premises  by  the  said  manager,  the  lioenoes  having  been 
transferred  to  him. 

26.  On  the  26th  of  August  the  plaintiff,  through  his  attomeySy 
applied  to  the  defendant  for  payment  of  the  18002.  obtained  from 
Barker ;  and  on  refusal  brought  this  action  to  recover  tiiat  sum 
and  interest. 

27.  The  business  carried  on  by  the  plaintiff  at  No.  90,  London 
Boad  consisted  in  about  equal  proportions  of  the  supply  of  families 
in  the  immediate  neighbourhood  with  liquors  for  domestic  oon* 
sumption  and  of  the  custom  of  persons  passing  by  the  house.  The 
business  was  not  in  its  nature  capable  of  being  to  any  appreciable 
extent  transferred  to  another  house  in  a  different  locality ;  and  in 
fact  none  of  the  customers  of  the  plaintiff  (except  two  or  three 
personal  friends)  have  followed  him  to  Dale  Street*  The  nature 
of  the  business  in  this  respect  was  known,  at  the  time  of  the  trans- 
actions hereinbefore  referred  to,  to  the  defendant^  to  C.  G.  Buther* 
ford,  and  to  Barker. 

2&  The  rental  of  160/.  per  annum  reserved  in  the  lease  granted 
to  Barker  was,  without  any  premium,  bonu%  or  other  payment 
whatever,  a  full  and  sufficient  rental  for  the  premises  under  such  a 
lease,  whether  intended  for  a  licensed  victualler's  business  or  not 
(and,  if  the  former,  even  if  with  a  licence  attached),  apart  from 
the  special  value  which  the  premises  possessed  for  a  licensed  victu- 
aller's, owing  to  the  old-established  and jucoessful  business  which 
had  been  carried  on  there  by  the  plaintiff.  The  value  of  the  home 
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(with  a  lioenoe  attached)  under  a  fourteen  yean"  lease,  if  no       1975 
licensed  yictnaller'a  business  had  been  preyionsly  carried  on  there,  i^^i^t^ 
but  the  same  had  been  a  wholly  untried  house,  with  no  exper&nce  su^q^^oobd. 
of  its  fitness  for  the  trade,  would  not  haye  exceeded  1001.  per 
annum. 

29.  The  dosing  of  the  house  for  three  weeks  before  the  plaintiff 
left  it,  and  for  one  week  or  thereabouts  afterwards,  was  calculated 
to  and  did  inflict  some  injury  upon  the  business  carried  on  there 
(the  ayerage  gross  takings  for  thirty-nine  weeks  after  the  new 
tenancy  commenced  haying  been  44/.  per  week) ;  but  such  iajury 
was  not  serious  or  permanent. 

30.  The  defendant,  and  0.  G.  Butherford,  and  Barker,  were  at 
the  time  of  the  transactions  hereinbefore  mentioned  well  acquainted 
with  the  general  nature  of  the  business  carried  on  by  the  phnntiffj 
and  knew  that  it  was  of  yery  [considerable  yalue^  0.  G.  Buther- 
ford, in  asking  first  the  rental  of  2952.,  and  afterwards  the 
rental  of  1607.  together  with  the  premium  of  13002.  in  lieu  of  the 
higher  rental,  and  Barker  in  agreeing  to  the  latter  terms,  had 
regard  to  the  fact  that  Barker  would,  without  any  farther  or  other 
payment  (whether  as  fer  goodwill  or  otherwise),  acquire  together 
with  the  possession  of  the  house  all  the  adyantages  arising  from 
the  business  connection  attached  to  the  house  during  the  plaintiff's 
occnpation  which  could  be  acquired  by  an  incoming  tenant,  with- 
out the  assistance  or  concurrence  of  the  plaintiff;  and  it  was  in 
consideration  of  those  adyantages,  as  0.  G.  Butherford  at  the  time 
knew,  that  Barker  in  fact  agreed  to  pay  the  13002. 

81.  It  is  usual  in  Liyerpool  for  an  incoming  tenant  of  premises 
in  which  the  business  of  a  licensed  yietualler  has  been  carried  on 
to  agree,  upon  the  granting  of  a  new  lease  or  the  assignment  of  an  ^ 
old  one,  to  pay  oyer  and  aboye  the  rent  reseryed  by  the  lease  a 
sum  for  and  in  respect  of  the  goodwill  of  the  business  carried  on  in 
such  premises ;  the  amount  yarying  according  to  the  nature  and 
extent  of  such  business.  The  goodwill  of  the  business  carried  on 
by  the  plaintiff  would,  if  belonging  to  the  owner  of  the  house, 
haye  bad  a  yery  considerable  yalue ;  and  if  such  owner  had  in  that 
case  been  wUling  to  grant  a  lease  similar  to  that  granted  to 
Barker,  a  sum  exceeding  13002.  could  without  difficulty  haye  been 
obtained  for  the  goodwill  of  such  boainess. 
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1875  The  question  for  the  oinnfoti  of  the  Ccrtrrt  mw,  whether,  trpon 

LuBWELLYH   the  fftcts  aboTe  stated,  there  had  been  a  breach  by  the  d^flmdant 
RtTHBBFoin)  ^^  ^^^  proviso  or  agreement  in  patagraph  5  mentioned. 

If  Ibe  Oonrt  should  decide  in  the  negatire,  judgment  waa  to  be 
entered  for  the  defendant.  But,  if  the  Odurt  should  dectdioin  the 
affirmatire,  the  Court  was  requested  to  lay  down  the  prindf^  on 
which  the  damages  were  to  be  assessed,  for  the  gmdanoe  of  the 
arbitrator. 

B0r$eheU,  Q.C.  (Ifyhurgh  with  bim),  for  the  plaintifi;  The 
question  is,  what  are  the  rights  of  the  plaintiff  und^  tiie  proviso 
as  to  goodwill  in  the  lease  of  the  Ist  of  March,  1858,  By  that 
proviso,  the  tenant  waa  to  receive  at  the  e^cpii^tiqa  of  the  term,  fil 
such  sum  and  snma  of  money  as  should  or  could  be  procured  for 
the  goodwill  of  the  business  of  a  licensed  victualler  ift  respect  of 
the  premises  from  an  incoming  tenant.  That  necesaanly  means 
such  sum  as  the  lessor  or  her  assigns  could  get  as  the  valu0  of  the 
busineis.  The  plaintiff  had  paid  for  the  goodwill  at  the  commence- 
ment of  his  tenancy,  and  by  care  and  assiduity  had»  as  the  case 
finds,  largely  increased  its  value.  Goodwill  is  thus  defined  by 
Lord  Chelmsford,  C,  in  Austen  v.  Boys  (IX — ^  Where  a  trade  is 
established  in  a  particular  ^ace,  the  goodwill  of  that  trade  means 
nothing  more  than  the  sum  of  money  which  any  person  would  be 
willing  to  give  for  the  chance  of  being  able  to  keep  the  trade  con- 
nected with  the  place  where  it  has  been  carried  on."  It  is  a  matter 
of  common  experience  that  people  will  continue  to  deal  at  a  shop 
which  they  have  been  in  the  habit  of  resorting  to^  notwithstanding 
the  business  has  changed  hands.  This  is  commonly  known  by  the 
name  of  goodwill,  and  has  a  money  value,  and  is  every  day  the 
subject  of  purchase  and  sale.  The  Master  of  the  Bolls  in  Chi$sum 
V.  LeuHa  (2)  defines  goodwill  as  **  nothing  more  than  an  advantage 
attached  to  the  possession  of  the  house."  An  equivalent  for  this 
advantage  was  intended  to  be  secured  to  the  plaintiff  by  this  pro- 
visa  It  is  a  proviso  which  is  inserted  in  the  lease  m  favour  of 
the  lessee :  consequently  it  must  be  construed  so  as  to  give  him 
some  benefit.  The  statement  in  paragraph  80  of  the  special  case 
shews  that  what  was  called  ''  premium ''  was  really  understood  by 

(1)  2  De  a.  &  J.  626,  at  p.  685.  (2)  5  Buss.  29,  at  p.  80. 
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bothr  parties  4o  the  tmosfH^tioA  to  be  tlie  price,  of  the  goodwill  of       197^ 

the  bons^sfik  ujmKuav 

BumB,  Q.C.  (Bayli$  with  hiia)|  coxttca.  Goodwill  in  this  pro- 
yiso  n^eans  jm  more  ibiBfli  tbis^.the  sum  for  which  the  pl^ntiff 
coi^d. himself  ha?e  sold  his  busiitess  after  ceasing  to  be  the  teoant 
of  the  premises  where  it  hgd  been  carried  on*  The  plaintiff  was 
bound  to  quit  at  the  eispization  of  his  lease.  Having  then  no 
place  where  the  business  oonld  be  continued  by  him,  the  valne  of 
his  goodwill  would  be  scarcely  appreciable.  Suppose  the  premises 
ceased  to  be  a&  Talilable  for  tiie  bnsineiss  of  a  licensed  yicttudler  as 
for  some  other  btninesd^  oould  it  be  said  that  the  defendant  must 
stiO  let  thetn  as  a  pnblic-hoose  ?  Or,  suppose  at  the  end  of  the 
plaintiff's  terin  Ihe  deftodant  bad  insisted  upon  a  rent  of  8(M  per 
annnni,  wotild  HKb  plaifitiff  have  bad  any  legal  right  to  contain  ? 
The  ease  finds  that  the  tent  which  was  demanded,  viz.  1^2.  a 
year,  wae  a  ftir  rentalj  Irreepectite  of  any  premiam.  *  Xfthe  plahi- 
tiff  had  fottQd  a  saitable  house  next  dtxit,  to  ^ich  he  <iotid  have 
tmnslSMrred  tiie  bumness,  what  compensation  eonld  he  have  daimed 
fipom  the  lanc&ady  ?  . 

[BfiBtr;  J.  &e  could  not  have  transferred  the  licences.] 
^e))laintiff  mftght  hare  entered  into  a  negotiatiM  as  to  giood^ 
Witt  idtii  the  'inboihing  tenant; '  Theie  was  nothing  to  prevGOtt  his 
doing  sa  In'  ChurUm  v.  DouffItt»  (1),  Bi^e  Wood,  V^O.,  defines 
goodwill  to  mean  eHrery  adva&ftage  that  has  been  acquired  by  the 
old  flrtn  in  carrying  on  itsp'bu&iness,  whether  connected  with  the 
premises  in  whieh  the  business  was  previously  carried  on  or  with 
the  name  of  the  late  firm.  At  all  events,  the  180021  paid  by 
Barker  by  way  of  premium  on  the  grant  of  the  lease  to  him,  is 
net  to  be  amnned  to  be  the  eriierion  of  value  of  the  goodwill  of 
the  busineBS.  Kor  is  the  inci^ased  value  of  property  in  the  nelgh'> 
bonrhood  to  be  considered  as  a  circumstance  whieh  is  to  enure  to 
the  benefit  of  the  late  tenant^  but  solely  to  that  of  Ihe  landlord. 
At'the  very  highest,  the  compensation  to  be  awarded  to  the  plain* 
tiff  must  be  snch  a  sum  as  an  incoming  tenant  would  give  io 
stand  in  the  shoes  of  the  plaintiff,  taking  the  chance  of  obtaining 
a  lenewed  lease  from  the  landlord. 
Mjfbu/vyhy  in  reply,  was  stopped  by  the  Court. 

(1)  Johns.  174,  at  p.  188. 
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1876  Lord  CoLBBiDaHy  C.J.    In  this  case  the  plaintiff  seekB  to 

T.T.«ir»rT.^"  reoorer  damages  for  an  alleged  breach  of  a  covenant  in  a  lease. 
T>  ^v  The  defi^dant  was  the  owner  of  a  nnblio-honse.  of  whidi  the 
plaintiff  was  for  some  years  tenant  nnder  two  several  leases.  In 
Angnsti  1873,  the  plaintiff's  tenancy  was  finally  determinecL 
Upon  the  determination  of  the  lease,  the  plaintiff  removed  to 
another  paUio-house,  and  then  a  qnestion  arose  what^  if  any* 
thing,  he  was  entitled  to  receive  nnder  the  following  proviso, — 
**  Provided  also  and  it  is  hereby  lastly  agreed  and  declared  tlmt,  at 
the  expiration  or  other  sooner  determination  of  the  term  hereby 
created,  all  sach  snm  and  sums  of  money  as  shall  or  can  be 
procured  for  the  goodwill  of  the  business  of  a  licensed  victualler 
in  respect  of  the  said  premises  from  an  incoming  tenant  diall  be 
received  by  and  belong  to  the  lessee,  his  executors,  administratoxs, 
or  assigns/' 

The  facts  shevR  ihat  two  different  views  of  that  proviso  or  agree- 
ment have  been  entertained.  Prior  to  the  expiration  of  the 
sec(Haul  lease,  the  parties  were  negotiating  for  a  renewal  of  ike 
term.  The  landlady  claimed  an  increased  rent^  and  10002.  by 
way  of  premium.  .  The  plaintiff  contended  that  the  lOOOZ.  was 
money  payable. for  goodwill,.. which  under  the  proviso  would  pro- 
perly belong  to  him,  and  not  to  the  landlady.  That  being  the 
ccntention  between  the  parties,  the  negotiation  fell  through.  The 
plaintiff's  lease  havii^  come  to  an  end,  the  defendant  granted  a 
fresh  lease  of  tiie  ^premises  to  one  Barker  at  the  yearly  rent  of 
1602.  and  a  premium  of  13002.  tor  a  fourteen  years'  lease.  It  is 
found  in  the  case  that  nottung  under  the  name  of  goodwill  was 
paid  by  Barker  to  the  d^endant ;  nor  did  jany  negotiation  for  any 
goodwill  take  place  between  the  outgcHng  and  the  incoming  tenant 
under  the  proviso.! 

It  is  found  in  the  case  that  '^  the  rental  of  1602.  per  annum 
reserved  in  the  lease  granted  to  Barker  was,  without  any  prenuum, 
bonus,  or  other  payment  whatsoever,  a  full  and  suflBcient  rental 
for  the  pr^nises  under  such. a  lease,  whether  intended  for  a 
licensed '  victoaller's  bueiness  or  not  )(aQd,  if  the  former,  even  if 
with  a  licence  attached),  apart  fb>m  the  qiecial  value  which  the 
premises  possessed  fo?  a  licensed  victualler's,  owing  to  the  old- 
established  and  successful  business  which  had  been  carried  on 
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tliere  by  the  plaintiffi    The  value  of  the  bouse  (witii  a  iiceiioe       1875 
attaohed)  under  a  fourteen  yean'  leaee,  if  no  lioexlsed  vidtuaUe^s  Ie^owmxyk' 
busineflB  had  been  pteviouBly  earned  on  there,  bat  the  same  bad  sirrraEroBa 
been  a  wholly  untried  house,  with  no  experience  of  ito  fitnem  foif 
the  trade,  would  not  haTO  eicceeded  1002^  per  annum.**    And  it  ig 
further  found  that  **  the  goodwill  of  the  busineBS  carried  on  by  tiie 
plaintiff  would,  if  belonging  to  the  owner  of  the  houeie,  ha^e  had 
a  very  oonnderabla  value ;  aaid  if  fludi  owner  had  In  that  ease 
been  willing  to  grant  a  lease  similar  ia  that  granted  to  Barker^  a 
sum  exceeding  18007.  could  without  di£Sculty  have  been  obtained 
for  the  goodwill  of  such  business."    These  matters  are  found  as 
facta 

The  first  question  is,  ^whether  the  plaintiff  is  entitled  to  anything. 
That  ia  not  denied  by  Mr.  Bussell,  nor  could  H*  be  denied.  The 
proviso  is  framed  for  the  benefit  of  the  outgoing  tenanti  Upon 
what  principle  is  the  sum  which  he  i£l  to  receive  to  ^  asBessed  ? 
Here  is  a  publio-house  in  which  a  thriving  business  has  been 
canied  on,  having  attached  to  it  that  which  has  been  variously 
described  as  goodwill,-*-a  thing  which  has  an  appreciate  value  and 
18  every  day  bought  and  sold.  That  goodwill  the  tenant  is  about 
to  forego.  In  the  absence  of  a- stipulation  to  the  contrary,  it 
would  be  an  increased  value  of  the  premises,  which  on  the  tenant's 
going  away  would  enure  to  the  benefit  of  the  landlord :  he  might 
let  them  Ux  an  increased  rent  or  he  might  obtain  a  premium.  In 
the  abecnce  of  a  stipulation,  the  tenant  could  derive  no  advantage 
from  such  increased  valu&  The  end  of  the  term  having  arrived, 
all  he  could  take  away  would  be  the  stock-in-trade  and  the 
tenant's  fixtures.  The  goodwill  is  lost  to  him.  But  by  this 
proviso,  whieb,  as  I*  before  observed,  is  introduced  in  favour  of  the 
tenant,  the  latter  is  to  have  something  for  the  goodwill  at  the  ex- 
piration of  the  tenancy.  What  is  he  to  have  ?  **  Such  sum  of 
money  as  shall  or  can  be  procured  for  the  goodwill  of  the  business 
of  a  licensed  victualler  in  respect  of  the  said  premises  from  an 
incoming  tenant."  Upon  oonsideration,  it  seems  to  me  that  that 
means  substantially  what  Mr.  Herschell  has  contended.  If  the 
goodwill  is  actually  sold,  and  sold  honestly,  the  tenant  would 
receive  the  amount  paid  for  it.  But^  inasmuch  as  the  landlord 
might  choose  to  forego  the  goodwill,  or  to  discontinue  to  use  the 
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1875  piemises  for  a  publlc-housey  the  tenant  in'ould  in  that  case  be 
T.f.rMM.^"  entitled  to  reoover  from  the  landlord  snch  sam  as  the  latter  would 
V'  have  received  from  an  incoming  tenant  who  continaed  to  carry  on 
the  same  business.  It  would  be  difficult  for  us  to  determine  what 
the  sum  should  be.  I  should  say  it  ought  to  be  such  a  sum  aa 
persons  who  are  in  the  habit  of  estimating  such  things  would  fix 
as  the  Talue  of  the  goodwill  of  the  pramises  under  ordinary  circum* 
stances.  By  arrangement^  this  is  left  to  the  determination  of  the 
arbitrator,  who  will  receive  the  evidence  of  persons  accustomed  to 
the  trade  of  valuing. 

Two  suggestions  were  made  in  the  course  of  the  argument^ 
which  it  may  be  as  well  to  negative.  I  should  be  of  opinion  that 
the  18001.  which  was  paid  by  Barker  is  not  to  be  considered  by 
the  arbitrator  as  limiting  his  inquiry  one  way  or  the  other.  It 
may  be  that  the  value  of  the  goodwill  would  under  ordinary  cir^ 
cumstances  ^xceed  the  1S007.,  or  it  may  be  that  it  would  be 
greatly  under  that  sum :  it  may  be  that  the  13002.  may  include 
premium,  or  a  sum  paid  in  consideration  of  a  diminished  rent. 
These,  however,  are  matters  upon  which  the  Court  can  arrive  at 
no  certain  conclusion.  All  we  can  say  is  that  the  13007.  is  not  to 
be  considered  by  the  arbitrator  as  an  absolute  guide  in  fixing  the 
amoimt  to  be  paid  as  goodwill. 

On  the  other  hand,  it  is  said  that  the  arbitrator  is  not  to  take 
into  account  the  increased  value  of  the  goodwill,  by  reason  of  the 
general  improvement  of  the  locality.  Mr.  Bussell  says  it  must  be 
limited  to  personal  goodwill.  I  do  not  assent  to  that.  If  by  reason 
of  the  rise  in  the  value  of  property  in  the  neighbourhood  the 
saleable  value  of  the  business  has  increased,  that  is  a  favourable 
chance  which  has  befallen  the  tenant;  if,  on  the  other  hand,  the 
value  of  property  in  the  neighbourhood  had  declined,  and  so  the 
saleable  value  of  the  business  or  goodwill  had  become  diminished, 
that  would  have  operated  against  the  tenant.  As  he  would  be 
bound  in  the  one  case  to  bear  the  loss,  it  would  be  wrong  to  reject 
the  general  increase  of  value  as  an  element  in  his  &vour.  It  is 
enough  to  say  that  the  plaintiff  is  clearly  entitled  to  receive  some- 
thing for  the  goodwill  of  the  business,  and  that  it  seems  to  me  that 
that  sum  should  be  such  as  persons  who  are  in  the  habit  of  valuing 
property  of  that  description  as  between  vendor  and  purchaser 
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should^  under  the  whole  of  the  circumstauceSy  fimi  to  be  reasojaable        1875 
and  just  Llewblltk 

RUTHKKFOBD. 

Brett,  J.  In  some  classes  of  business,  where  the  trade  ^has 
long  been  carried  on  in  a  profitable  manner  in  a  particular  house, 
and  a  new  tenant  comes  in  and  continaes  to  parry  on  the  same 
business  there,  it  is  found  by  experience  that  many,  if  not  all,  of 
the  customers  resort  there  as  before.  This  is  found  so  regularly 
to  happen,  that  it  has  become  usual  to  pay  a  money  value  for  it, 
which  is  commonly  called  **  goodwill "  It  may  be  that  there  may 
be  a  species  of  goodwill  which  may  be  the  subject  of  bargain  and 
sale,  although  not  dependent  on  the  business  being  carried  on  in 
any  particular  place ;  for  instance,  in  the  case  of  what  are  called 
quack  medicines.  But,  when  we  come  to  speak  of  tlie  goodwill  of 
a  public-house,  it  is  obvious  that  it  is  a  thing  which,  is  attaohed  to 
a  locality.  The  attractiveness  of  the  building,  the  quality  of  the 
articles  supplied  there,  and  the  personal  qualifications  of  the  indi- 
vidual who  conducts  the  business,  all  combine  to  create  a  trade 
which  is  Likely  to  be  continued  at  the  particular  house.  The  only 
person  who  can  make  a  profit  of  this  is,  in  general,  the  person 
who  is  about  to  cede  it  to  another.  During  the  continuance  of  his 
lease,  the  tenant  is  the  person  who  alone  can  sell  the  goodwill ;  it 
is  a  matter  arising  wholly  between  the  incoming  and  the  outgoing 
tenant.  Where,  however,  the  lease  has  come  to  an  end,  the  tenant 
has  no  longer  any  option.  It  is  in  the  option  of  the  landlord  to 
renew  the  lease  or  not,  or  to  grant  a  lease  to  a  new  tenant.  If  the 
old  tenant  wishes  to  renew,  he  usually  agrees  with  the  landlord 
for  an  increased  rent  or  for  a  premium.  In  the  present  case,  how- 
ever, another  arrangement  was  made,  which  is  by  no  means  in- 
frequent. When  the  plaintiff  took  a  lease  of  the  premises  in 
question  in  July,  1815,  he  stipulated  that  the  landlord  should  at 
the  expiration  of  the  term  allow  him  to  receive  ''  all  such  sum  and 
sums  of  money  as  shall  or  can  be  procured  for  the  goodwill  of  the 
business  of  a  licensed  victualler,  in  respect  of  the  premises  from  an 
incoming  tenant."  The  landlord  does  not  covenant  to  pay  a  good- 
will,  but  that,  whether  he  obtains  a  sum  for  the  goodwill  or  not 
from  an  incoming  tenant,  the  outgoing  tenant  shall  at  the  end  of 

the  term  receive  such  a  sum  as,  if  the  premises  were  let  upon 
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1875  ordinary  terms,  the  incoming  tenant  would  pay  to  him  as  for  good- 
Llbwblltn  will.  To  say  that  the  words,  **  or  can  be  procured  for  goodwill/* 
RuTHmoBD.  ^^^  "  8^^1  ^  obtained  in  the  name  of  goodwill "  is  to  violate 
one  of  the  canons  of  construction^  which  is,  that  a  meaning  shall 
be  given  to  every  word  of  a  written  contract,  if  the  grammatical 
construction  of  the  sentence  will  admit  of  it.  For  these  reasons  I 
think  the  plaintiff  is  clearly  entitled  to  recover  something. 

The  next  question  is,  what  is  the  proper  measure  of  compen- 
sation ?  I  think  Mr.  Bussell  was  quite  right  in  saying  that  the 
defendant  was  not  bound  to  re-let  the  premises  at  all.  He  was  at 
liberty  to  cease  using  them  for  the  business  of  a  licensed  victualler. 
And,  if  he  did  let  them  for  a  public^house,  he  was  not  bound  to 
let  them  at  a  goodwilL  If  he  chose,  he  might  carry  on  the  busi- 
ness himself,  or  he  might  let  it  to  his  brother  or  his  nephew,  with- 
out stipulatiDg  for  any  goodwill.  But  what  he  covenanted  to  pay 
the  plaintiff  was,  such  a  sum  as  he  could  obtain  as  goodwill  from  a 
new  tenant  who  should  continue  to  carry  on  the  business  as  before. 
I  agree  that  the  arbitrator  is  not  to  take  the  13002.  which  was 
paid  by  Barker  as  a  precise  and  absolute  criterion  of  value.  But 
he  must  allow  such  a  sum  as  a  valuer  who  is  in  the  habit  of 
assessing  compensations  of  this  kind  under  ordinary  circumstances 
would  estimate  as  the  value  of  the  goodwill,  and  taking  into  con- 
sideration the  known  habits  of  the  magistrates  in  the  grant  or  the 
transfer  of  licences.  It  has  been  suggested  as  against  the  plaintiff 
that  the  arbitrator  should  not  allow  him  anything  in  respect  of 
the  improved  condition  of  the  neighbourhood.  That,  however, 
would  not  be  just.  If  the  property  in  the  neighbourhood  had 
decreased  in  value,  the  goodwill  might  have  become  worth  little 
or  nothing.  That  would  be  a  loss  which  would  have  faHen  on  the 
plaintiff.  On  the  other  hand,  if  the  value  of  property  in  the 
neighbourhood  has  increased,  that  would  be  the  tenant's  gain. 

Archibald,  J.  I  also  am  of  opinion  that  our  judgment  should 
be  in  favour  of  the  plaintiff;  and  I  do  not  think  it  necessary  to 
add  much  to  what  has  fallen  from  my  Lord  and  my  Brother  Brett. 
Two  questions  are  raised  here:  1.  Whether  there  has  been  a 
breach  of  the  proviso  or  agreement  contained  in  the  lease  of  Mardi, 
1858.    2.  What  is  the  proper  principle  upon  which  the  damages 
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for  the  breach  are  to  be  assessed  ?  By  the  terms  of  the  proviso,  1875 
the  plaintiff  is  to  receive,  at  the  expiration  of  his  term,  such  sum  "llewkllyk 
as  may  or  can  be  obtained  for  the  goodwill  of  the  business  from  a  r,jtheiifoiid 
new  tenant.  As  nothing  was  in  fact  received  in  the  name  of  good- 
will, it  is  said  there  is  no  breach  of  this  proviso.  But,  upon  the 
facts  found  in  the  case,  it  must  be  conceded  that  something  con- 
siderable could  have  been  obtained  for  the  goodwill;  and  that 
being  so,  there  is  a  clear  breach.  Then,  as  to  the  principle  upon 
which  the  damages  for  that  breach  are  to  be  assessed,  I  entirely 
agree  with  my  Lord  and  my  Brother  Brett  that  the  1300Z.  received 
from  Barker  under  the  name  of  **  premium  "  is  to  be  put  aside,  and 
that  the  arbitrator  must  ascertain  as  well  as  he  can  the  actual 
value  of  the  goodwill  of  the  plaintiff's  business,  without  taking 
that  sum  into  account.  He  must  not,  however,  disregard  the 
general  improvement  of  the  neighbourhood,  any  mor^  -thair  he 
would  its  deterioration.  I  do  not  differ  from  the  principle  laid 
down  by  my  Lord  and  my  Brother  Brett,  viz.  that  the  amount  of 
goodwill  is  to  be  ascertained  in  the  way  in  which  persons  whose 
business  it  is  to  value  these  things  proceed  to  determine  the  value. 
I  do  not  think  there  will  be  much  difficulty  in  doing  this.  The 
effect  of  the  proviso  is,  that  the  value  of  the  goodwill  shall  not  be 
lost  to  the  plaintiff  upon  the  expiration  of  his  lease,  as  but  for 
that  stipulation  it  would  have  been. 

Judgmierd  for  the  plaintiff. 

Attorneys  for  plaintiff :  Burton,  Yeates,  dk  Hart,  for  Fryer,  Smith, 
d  Kenion,  Liverpool. 
Attorneys  for  defendant :  Gregory  &  llowcliffes. 
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1875  Rb  matilda  EDSALL.    Rb  EMILY  THOMAS. 

°^  Acknowledgment  by  Married  Woman  under  3  <fe  4  Wm,  4,  c.  74 — Filing 

Documents — Special  Commission  not  returned. 

The  acknowledgment  of  a  deed  by  a  married  woman,  under  3  &  4  Wm.  4,  c.  74, 
was  taken  before  special  oommissionera  in  Melbourne,  but  the  documents  were 
by  mistake  returned  to  this  country  without  having  the  commission  annexed  to 
them: — 

The  Court, — upon  being  satisiied  by  affidavit  that  the  acknowledgment  had 
been  properly  taken  by  two  of  the  persons  to  whom  the  commission  was 
addressed, — ^allowed  the  documents  to  be  filed. 

The  omission  of  one  of  three  Christian  names  of  one  of  the  commissioners 
allowed  to  be  supplied  by  an  affidavit  of  identity. 

Ok  the  2l8t  of  March,  1874,  a  special  commission  was  issued 
appointing  William  Worth  Oreber,  Eobert  William  Nutt,  Arthur 
Palmer  Blake,  and  Isaac  Cooke  Seddon,  of  Melbourne,  or  any  two 
of  them,  special  commissioners  to  take  the  acknowledgments  of 
Matilda  Edsall,  wife  of  Brook  Edsall,  and  Emily  Thomas,  wife  of 
William  Thomas,  residing  at  that  place,  of  certain  deeds  by  which 
it  was  intended  to  pass  their  interest  in  certain  property  under  the 
3  &  4  Wm.  4,  c  74, — ^the  commission  to  be  returned  to  the  proper 
office  on  or  before  the  1st  of  January,  1875. 

The  commission  was  sent  out  on  the  23rd  of  March  to  William 
Jame^  Worth  Creber,  solicitor,  Melbourne,  with  the  ingrossments 
of  the  conveyances :  it  was  directed  to  him  as  *'  William  Worth 
Creber,"  the  name  James  being  omitted  by  mistake.  On  the  30th 
of  August,  1874,  the  deeds,  duly  executed  and  acknowledged  by  . 
Matilda  Edsall  and  Emily  Thomas,  were,  with  the  affidavits  and 
certificates  of  acknowledment  duly  sworn  to  and  signed  respectively, 
returned  by  William  James  Worth  Creber,  together  with  an  affi- 
davit by  him  that  he  was  the  person  to  whom  the  commission  was 
intended  to  be  directed,  and  that  he  saw  the  deeds  executed  by 
Mrs.  Edsall  and  Mrs.  Thomas.  The  special  commission,  however, 
was  not  retxurned,  and  in  consequence  of  that  omission  the  officer 
declined  to  file  the  acknowledgment. 

The  certificate  of  acknowledgment  was  signed  by  William  James 
Worth  Creber  and  Arthur  Palmer  Blake,  and  attested  by  a  notary 
public.    The  purchase  was  to  have  been  completed  in  December 
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lafst,  but  the  purchaser  required  the  documents  to  be  filed  before 
he  would  complete. 

Mortimer  moved  that  the  officer  might  be  directed  to  receive 
and  file  the  documents.  He  submitted  that  the  certificate  of 
acknowledgment  and  affidavit  of  verification  abundantly  cured  the 
blunder,  for  that,  unless  the  special  commission  went  to  Melbourne, 
the  deeds  could  not  have  been  executed  or  acknowledged. 

Lord  Coleridoe,  C.J.  You  may  take  an  order.  The  com- 
mission is  absent ;  but  we  think  the  materials  brought  before  us 
are  sufficient  to  supply  the  want  of  it.  The  certificate  and  affi- 
davit of  verification  shew  that  the  acknowledgment  was  duly 
taken  at  Melbourne  in  pursuance  of  the  commission ;  and  one  of 
the  commissioners  who  acted  makes  an  affidavit  that  he  was  one 
of  the  persons  to  whom  the  commission  was  directed,  a^d..tj?lf^t.  Jbe 

saw  the  married  women  exeoute  the  deeds. 

Fiat. 

Attorneys  for  applicant :  Tarde-it  Loader,  for  Whidbome  dk  Tozer, 
Tiiffnmotdh. 


1875 

Re 
Edsall. 

Rb 
Thomas. 


Re  ELEANOR  MARY  MANN. 

Acknowledgment  hy  Married  Woman  under  3  <i&  4  Wm,  4,  c.  74 — Affidavit  of 

Verification  noom  in  Ouemsey. 

The  affidavit  ycrifying  the  certificate  of  the  due  taking  of  an  acknowledgment  of 
a  married  woman  under  3  &  4  Wm.  4,  c  74,  may  be  sworn  in  Chiemaey  before 
the  chief  bailiff  and  two  jurats  of  that  island. 

Special  commissioners  were  appointed  to  take  the  acknowledg- 
ment of  Eleanor  Mary  Mann,  a  married  woman,  in  Gnehisey,  nnder 
3  &  4  Wm.  4,  c.  74.  The  acknowledgment  was  duly  taken  before 
the  two  commissioners,  and  the  affidavit  verifying  the  certificate 
(made  by  one  of  them)  was  sworn  before  ''  the  chief  bailiff  and  two 
jarats  "  of  the  island. 

Upon  production  of  an  affidavit  that  there  is  no  commissioner 
in  the  island  of  Guernsey  authorized  to  administer  oaths  in  the 
superior  Courts,  and  a  notarial  certificate  verifying  the  signatures 
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1875        of  the  bailiff  and  jnrate,  and  stating  that  they  were  duly  qnalified 
""  and  authorized  to  administer  oaths  in  the  island. 


Mann. 


The  Court,  on  the  motion  of  Bowen^  ordered  the  documents 
to  be  filed. 


Fiai. 


Attorneys  for  applicants :  A.  &  A.  Banken  Ford. 


May  6.  HOLMES  v,  MOUNTSTEPHEN  and  Others. 

Practice — MateriaUfor  Appeal  from  Chambers, 

All  material  affidavits  used  upon  a  summons  at  Chambers  must  be  referred  to 
in  the  rale,  upon  an  appeal  to  the  Court. 

Upon  an  application  at  Chambers  to  remit  a  cause  for  trial  in  a  county  court, 
under  30  &  SJ  Vict.  c.  142,  s.  10,  the  defendant's  aflBdavit  disclosed  the  natujre  of 
the  cause  of  action,  and  alleged  that  the  plaintiff  had  no  visible  means  of  paying 
the  costs  of  the  action  if  he  should  fail  to  recover  a  verdict : — 

Held,  that  this  was  a  material  affidavit,  and  ought  to  have  been  produced  by 
the  plaintiff  upon  an  application  to  rescind  the  order  on  the  ground  that  the 
cause  was  a  fit  one  to  be  tried  in  a  superior  Court. 

Upon  an  affidavit  of  J.  I.  Gribble,  one  of  the  defendants,  that 
the  action  was  brought  against  him  and  the  other  defendants  to 
recover  damages  for  an  alleged  trespass  in  breaking  and  entering 
the  plaintiff's  dwelling-house  and  seizing  his  goods  in  execution, 
and  that  the  plaintiff  had  no  visible  means  of  paying  the  costs  of 
the  action  if  he  should  fail  to  recover  a  verdict.  Master  Benett»  on 
the  17ih  of  April,  made  an  order  **  that,  unless  the  plaintiff  shall, 
within  seven  days,  give  full  security  for  the  defendants'  costs  to 
the  satisfaction  of  one  of  the  masters  of  this  Court,  this  cause  be 
remitted  for*  trial  before  the  county  court  of  Surrey,  holden  at 
Southwark."  This  order  was  afterwards  confirmed,  on  appeal,  by 
Huddleston,  J.,  on  the  21st. 

Wdherfidd  obtained  a  rule  nisi  to  rescind  that  order,  on  the 
ground  that  grave  questions  of  lawj  were  likely  to  arise  on  the 
trial  of  this  cause,  and  therefore  it  was  a  fit  case  to  be  tried  in  the 
superior  Court.  The  rule  was  drawn  up  ^'  on  reading  the  affidavit 
of  John  Holmes  and  George  Manley  Wetherfield." 
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PouUan  shewed  cause.  This  order  is  made  under  s.  10  of  the 
County  Court  Act,  1867  (30  &  31  Vict  o.  142),  This  rule  being 
an  appeal  from  a  decision  at  Chambers,  it  was  incumbent  on  the 
plaintiff  to  bring  before  the  Court  all  relevant  materials  which 
were  used  before  the  judge  or  the  master :  Bennett  v.  Benham.  (1) 
Here  the  affidavit  of  the  defendant  Gribble,  upon  which  the  order 
was  made,  is  not  brought  before  the  Court  That  the  master  hod 
jurisdiction  to  make  the  order  cannot  now  be  disputed :  Palmer  v. 
Bobert8{2);  WabhY.  Smith.  (S) 

[Lord  Coleridge,  CJ.  What  answer  has  Mr.  Wetherfield  to 
the  case  of  Bennett  v.  Benham  (1),  which  was  decided  after  reference 
to  Warman  v.  Halahan  (4)  in  the  Queen's  Bench,  and  after  time 
taken  to  consider  ?] 

Wetherfield.  Cribble's  affidavit  has  no  relevancy  to  the  matter 
of  this  motion.  It  was  merely  addressed  to  the  plaintiff's  visible 
means  of  paying  costs  if  unsuccessful  in  the  action.  It  was  no 
part  of  the  materials  u£fed  by  the  plaintiff  before  the  master  or  the 
judge. 

Lord  Coleridge,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged*  It  appears  to  be  a  rule  of  practice,  and  it  is  a  good 
and  a  sensible  rule,  that,  upon  an  appeal  from  a  decision  of  a  judge 
at  Chambers,  the  rule  must  be  drawn  up  upon  reading  aU  relevant 
affidavits  which  were  used  there,  and  any  additional  ones  which 
may  be  necessary.  This  was  decided  by  the  Court  of  Queen's 
Bench  in  Warm>an  v.  Haldhan  (4),  and  assented  to  by  this  Court, 
with  a  qualification,  in  Bennett  v.  Benham.  (1)  The  only  question 
remaining  is,  whether  the  affidavit  in  question  comes  within  the 
qualification, — whether  the  affidavit  of  Mr.  Gribble  was  relevant. 
I  think  it  clearly  was.  It  is  not  confined  merely  to  the  means  of 
the  plaintiff  to  pay  costs  if  unsuccessful,  but  goes  on  to  shew  the 
circumstances  under  which  the  action  was  brought.  I  cannot  see 
what  could  be  relevant  matter  if  this  is  not  so. 

Dekmai^,  J.  This  rule  seeks  to  rescind  an  order  of  a  master  for 
remitting  the  cause  for  trial  before  a  county  court.  If  the  affidavit 
used  at  Chambers  on  the  application  for  that  order  had  been  con- 


1875 


Holmes 

V, 
MOUHT- 
STEPHEK. 


(1)  16  C.  B.  (N.S.)  616;  33  L.'J. 
(C.P.)  163. 

(2)  29  L.  T.  403. 


(8)  30  L.  T.  804. 
(4)  30  L.  J.  (Q.B.)  48. 
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1875        fined  to  a  statement  that  the  -plaintiff  had  no  visible  means  of 

Holmes      P^J^^  the  costs  of  the  action  if  he  should  fail  to  recover  a  verdiot, 

Mount-     ^  should  have  thought  it  was  at  least  doubtful  whether  it  was 

BTEiHEK.     relevant  to  the  matter  now  before  the  Court.    That  all  relevant 

materials  used  on  obtaining  an  order  at  Chambers  must  be  produced 

before  the  Court  when  the  decision  at  Chambers  is  appealed  against 

is  clearly  laid  down  by  the  two  cases  of  Warman  v.  Halahan  (1)  and 

Bennett  v.  Benham.  (2)    That  seems  to  me  to  be  a  wholesome  rule. 

HuDDLESTOKy  J.    The  affidavit  in  question  was  necessary  to 

give  the  master  jurisdiction.    It  is  clearly  a  reasonable  rule  that 

all  relevant  materials  used  at  Chambers  should  be  produced  before 

the  Court  upon  a  motion  to  rescind  an  order.    That  is  settled  by 

the  two  cases  referred  to.    This  is  manifestly  a  wholesome  rule, 

and  it  has  not  been  complied  with  here.    This  role,  therefore, 

must  be  discharged  with  costs. 

BuU  discharffed. 

Attorney  for  plaintiff :  O.  M.  Wetherfield. 
Attorneys  for  defendants :  TUlyard  dk  GMtMe. 


May  8.  BARNSTAPLE  MUNICIPAL  ELECTION  PETITION. 

NORTHCOTE,  Pbtitiojieb  ;  PUL8F0RD  and  Anotheb,  Respondekts. 

Municipal  Election  Petition — Double  Nomination — Ballot  Act,  1872 
(35  <fe  36  Vict.  c.  33)— Z?^ec<  in  Nomination. 

A  candidate  at  a  mnnicipal  election  was  twice  nominated,  one  nominatioa 
l)eiiig  good,  but  the  other  being  bad.  His  name  appeared  in  the  ballot  papers 
twice,  once  in  respect  of  each  nomination.  71  voters  appended  their  marks  to  his 
name  under  one  nomination,  and  301  under  the  other.  All  the  voters  so  votiDg 
intended  to  vote  for  the  candidate,  and  if  both  classes  of  voters  could  he  added 
together,  he  had  a  majority,  and  was  entitled  to  be  returned : — 

Held,  that  having  been  duly  nominated,  and  having  a  noajority  of  votes,  ho  was 
entitled  to  be  returned. 

Held,  also,  that  the  defect  in  the  bad  nomination  was  not  cured  by  the  12th 
and  13th  rules  of  the  1st  schedule  of  the  Ballot  Act,  inasmuch  as  those  rales  do 
not  apply  to  the  nomination  at  a  municipal  election. 

Case  stated  for  the  opinion  of  the  Court  in  pursuance  of  a 
judge's  order  under  the  provisions  of  s.  15,  subs.  6  of  the  Corrupt 
Practices  Municipal  Elections  Act,  1872. 

(1)  30  L.  J.  (Q.B.)  48,  (2)  15  C.  B.  (N.S.)  616  ;  33  L.  J.  (C.?.)  153. 
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The  facts  were  in  substance  as  follows : —  1875 


The  petition  claimed  that  the  petitioner  ought  to  have  been  Nobthootb 
declared  elected  instead  of  the  respondent  Pulsford.  The  election  p^lsford. 
in  question  was  an  election  of  three  councillors  for  the  north  ward 
of  the  borough  of  Barnstaple,  which  took  place  on  the  2nd  of 
NoTember,  1874,  when  Thomas  CliflFord,  James  Harris,  Henry 
Hartop,  Thomas  May,  Charles  Edward  Northcote,  the  petitioner, 
and  John  Pulsford,  one  of  the  respondents,  were  candidates,  and 
James  Harris,  Thomas  May,  and  John  Pulsford  were  declared  to  be 
duly  elected. 

On  the  11th  of  November,  1874,  the  petition  was  presented. 
The  name  of  the  petitioner  appeared  twice  on  the  burgess  roll  of 
the  borough,  as  follows :  **  In  the  North  Ward — Parish :  Barnstaple. 
Name :  Northcote,  Charles  Edward.  Property  :  OflBce  Building. 
Street,  Lane,  &c. :  Boutport  Street  In  the  South  Ward — Parish : 
Bishop's  Tawton.  Name :  Northcote,  Charles  Edward.  Property : 
House.  Street,  Lane,  &c. :  South  Street.'*  There  was  no  other  per- 
son named  Charles  Edward  Northcote  upon  the  said  burgess  roll. 
The  petitioner  was  duly  nominated  as  a  candidate  at  the  said  elec- 
tion by  the  name  and  description  of  ^'  Northcote,  Charles  Edward, 
South  Street,  Bishop's  Tawton,  land  agent."  The  petitioner  was 
afterwards,  and  without  his  knowledge  or  consent,  also  nominated 
in  writing  by  one  of  the  burgesses  of  the  north  ward  as  a  candidate 
at  the  said  election  by  the  name  and  description  of  "  Northcote, 
Charles  Edward,  Boutport  Street,  Barnstaple,  gentleman."  At  the 
time  when  the  burgess  roll  was  made  up,  and  from  that  time  to 
the  present  time,  the  premises  in  Boutport  Street  were  and  have 
been  an  office  only,  where  the  petitioner  carried  on  his  business  as 
a  land  agent ;  but  neither  he  nor  any  of  his  family  during  tho 
time  aforesaid  slept  or  lived  upon  those  premises ;  but  he  and  his 
family,  during  the  time  aforesaid,  slept  or  lived  in  the  house  in 
South  Street,  in  Bishop's  Tawton  aforesaid,  which  is  in  the  south 
ward,  within  the  borough  of  Barnstaple.  In  the  form  of  ballot 
paper  the  name  of  the  petitioner  appeared  twice  as  follows:  "5. 
Northcote,  Charles  Edward,  of  Boutport  Street,  Barnstaple,  gen- 
tleman. 6.  Northcote,  Charles  Edward,  of  South  Street,  Bishop's 
Tawton,  land  agent."  At  the  counting  of  the  votes,  it  appeared 
that  71  electors  had  marked  a  cross  upon^their  respective  ballot 
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1875  papers  opposite  to  the  same  of  Noithcote  No.  5;  301  electors 
NoRTHooTE  ^ad  marked  a  cross  upon  their  respective  ballot  papers  opposite 
,^  ^'         the  name  of  Northcote  No.  6.    Of  the  said  71  and  301  electors, 

PULSFOBD. 

8  only  had  marked  crosses  opposite  to  both  names,  Northcote  No.  5 
and  Northcote  No.  6.  Harris  and  May  had  respectively  508  and 
372  votes,  and  Pulsford  339 :  Clifford  and  Hartop  had  8  and  14 
votes  respectively.  The  petitioner  claimed  to  be  elected  together 
with  Harris  and  May,  instead  of  Pulsford.  The  presiding  alder- 
man, who  was  the  other  respondent  to  the  petition,  declared  Harris, 
May,  and  Pulsford  elected. 

The  question  for  the  Court  was  whether  the  respondent  Puls- 
ford or  the  petitioner  was  duly  elected. 

Oorst  (with  him  £9^.  Lema),  for  the  petitioner,  admitted  that  one 
of  the  nominations  of  the  petitioner  was  bad,  but  contended  that 
the  other  being  good,  and  both  the  71  and  301  voters  having  in 
fact  intended  to  vote  for  the  petitioner,  he  was  duly  nominated, 
and  had  a  majority  of  votes,  and  therefore  was  entitled  to  be 
elected ;  secondly,  that  the  12th  and  13th  rules  in  the  1st  schedule 
of  the  Ballot  Act,  35  &  36  Vict.  c.  33,  which  confine  objections  to 
the  mode  of  nomination  to  the  period  of  one  hour  after  the  ex- 
piration of  the  time  appointed  for  the  election,  applied  to 
municipal  elections,  and,  consequently,  both  nominations  must  be 
taken  as  good. 

Tennanf,  for  the  respondent,  contended  that  the  12th  and  13th 

rules  were  not  applicable  to  municipal  elections,  and  that,  one  of 

the  nominations  being  bad,  the  votes  given  to  the  candidate  in 

respect  of  that  nomination  could  not  be  counted. 

Oorst,  in  reply. 

Cur.  adv.  vuU. 

May  8.  The  judgment  of  the  Court  (Brett,  Denman,  and 
Archibald,  JJ.,)  was  delivered  by 

Brett,  J.  At  the  time  of  the  passing  of  the  Ballot  Act  (35  & 
36  Vict.  c.  33),  parliamentary  elections  were  conducted  partly 
according  to  the  common  law  practice  and  partly  )eis  regulated  by 
the  parliamentary  election  statutes.  The  mode  of  conducting 
such  elections  is  so  well  known  that  it  is  unnecessary  to  describe 
it.    Municipal  elections  were  conducted  according  to  the  regu- 
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lations  of  the  Municipal  Corporations  Act,  5  &  6  Wm.  4,  c.  76,       1875 
and  the  Municipal  Elections  Act,  22  Vict.  c.  35.  Nobthootb 

By  s.  30  of  the  former  statute  it  was  enacted^  that,  '*  upon  the 
Ist  day  of  November  in  every  year,  the  burgesses  inrolled  in  every 
borough  should  openly  assemble,  and  elect  from  the  persons  quali- 
fied to  be  councillors  the  councillors  of  such  borough,"  &c.  By 
8.  32,  ^'  every  election  of  councillors,  &c.,  shall  be  held  before  the 
mayor  and  assessors,  &c.,  and  the  voting  at  every  such  election 
shall  commence  at  9  o'clock  in  the  forenoon  and  shall  finally  close 
at  4  o'clock  in  the  afternoon  of  the  same  day,"  &c.  By  the  Act 
22  Vict.  c.  35,  8. 6,  "  at  any  election  of  councillors,  &c.,  any  person 
entitled  to  vote  may  nominate  for  the  office  of  councillor,  &c.,  any 
person,  &c.,  and  every  such  nomination  shall  be  in  writing,  and 
shall  state  the  Christian  names  and  surnames  of  the  persons  nomi- 
nated, with  their  respective  places  of  abode  and  descriptions,  and 
shall  be  signed  by  the  party  nominating,  and  sent  to  the  town- 
clerk  at  least  two  whole  days  (Sunday  excluded)  before  the  day  of 
election."  By  s,  7,  any  nomination-paper  may  be  in  the  form 
contained  in  the  schedule  to  the  Act  annexed,  or  ''  to  the  like 
effect."  By  s.  8,  "at  any  election  of  councillors,  &c.,  if  the 
number  of  persons  so  nominated  shall  exceed  the  number  to  be 
elected,  the  councillors  to  be  elected  shall  be  elected  from  the 
persons  so  nominated,  and  from  them  only.  If  the  number  of 
persons  so  nominated  shall  be  the  same  as  the  number  to  (be 
elected,  such  persons  shall  be  deemed  to  be  elected;  and  the 
mayor,  &c.,  shall  publish  a  list  of  the  names  of  the  persons  so 
elected  not  later  than  11  o'clock  in  the  morning  of  the  said  day  of 
election." 

In  both  parliamentary  and  municipal  elections,  then,  there  was 
the  nomination,  which  took  place  whether  the  election  was  contested 
or  not ;  and  in  both,  if  there  was  a  contest,  the  election  was  natu- 
rally divided  into  three  periods ;  the  first  including  the  nomination 
and  all  necessary  to  be  done  up  to  the  moment  of  its  being  deter- 
mined that  a  poll  must  be  taken,  and  the  second  and  third  in- 
cluding the  taking  of  a  poll  and  declaring  the  result  of  it.  The 
mode  of  voting  at  the  poll  was  the  same  in  both,  but  the  mode  of 
nominating  candidates  was  difierent ;  such  nomination  at  parlia- 
mentary elections  being  in  a  traditionary  manner  by  speech,  but 
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1875        in  municipal  elections  in  a  regulated  manner  by  nomination- 

"NoRTncoTB   papers.    It  was  in  this  state  of  things  that  the  Ballot  Act  was 

rcLSTOBD     P^^ssed ;  and  the  first  point  to  be  considered  is,  the  manner  in 

which  and  the  phraseology  by  which  it  deals  with  the  necessarily 

distinct  periods  of  an  election. 

It  seems  to  us  to  deal  distinctly  with  three  periods  of  an  elec- 
tion :  first,  with  the  period  up  to  the  time  of  the  determination 
that  a  poll  must  be  taken ;  secondly,  with  the  period  of  the  taking 
the  poll ;  thirdly,  with  the  period  of  ascertaining  and  declaring 
the  result  of  the  polL 

The  statute  begins  by  dealing  only  with  parliamentary  elections. 
The  greater  part  of  the  Act  deals  naturally  with  the  new  mode  of 
taking  the  poll  at  a  parliamentary  election.  But  s.  1  and  rules  1 
to  12  inclusiye  deal  with  the  new  mode  of  nomination  at  parlia- 
mentary elections.  By  s.  1,  '*  a  candidate  for  election  to  serve  in 
parliament  for  a  county  or  borough  shall  be  nominated  in  writing." 
The  writing  shall  be  delivered  during  "  the  time  appointed  for  the 
election."  If,  at  the  expiration  of  one  hour  "  after  the  time  ap- 
pointed for  the  election,"  no  more  candidates  stand  nominated 
than  there  are  vacancies  to  be  filled  up,  the  returning  officer  shall 
forthwith  declare  the  candidates  who  may  stand  nominated  to  be 
elected,  &c. ;  but,  if  on  the  expiration  of  such  hour  more  candidates 
stand  nominated  than  there  are  vacancies  to  be  filled  up,  the 
returning  officer  shall ''adjourn  the  election,"  and  shall '' take  a 
poll."  Here,  the  first  period  is  distinctly  defined,  and  the  phrase 
used  to  describe  it  is,  "  the  time  appointed  for  the  election,"  and 
''  the  expiration  of  one  hour  after  the  time  appointed  for  the  elec- 
tion." The  second  period  is  described  as  the  time  during  which 
the  returning  officer  "  shall  adjourn  the  election  and  shall  take  a 
poll,"  and  the  time  "  after  the  adjournment  of  an  election  by  the 
returning  officer  for  the  purpose  of  taking  a  poll."  That  which  is 
called  ''  the  election  "  is  separated  from  that  which  is  called ''  the 
taking  a  poll,"  and  the  former  is  adjourned  whilst  the  latter  is 
taking  place. 

So,  in  rule  1  of  schedule  1,  "  Bules  for  Parliamentary  Elections," 
''  the  returning  officer  shall  give  public  notice  of  the  day  on  which 
and  the  place  at  which  he  will  proceed  to  an  election,"  and  of ''  the 
time  appointed  for  the  election,"  and  of  the  day  on  which  "the 
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poll  will  be  taken,"  in  case  "the  election"  is  contested.  By  1875 
rule  2,  •*  the  day  of  election "  shall  be  fixed.  By  rule  3,  "  the  "nobtbcotb^ 
place  of  election "  shall  be  "  a  convenient  room."  In  this  rule,  p  ^^ 
"  the  election  "  which  is  to  take  place  in  a  room,  is  obviously  only 
the  nomination.  So,  by  rule  4,  "the  time  appointed  for  'the 
election  *  shall  be  such  two  hours  between  the  hours  of  10  in  the 
forenoon  and  3  in  the  afternoon  as  may  be  appointed."  These 
two  hours  are  obviously  the  time  of  an  uncontested  election,  or  of 
the  nomination  only,  if  the  election  is  contested.  Bules  5  and  6 
regulate  the  mode  of  nomination  at  a  parliamentary  election.  By 
rule  8,  "  the  nomination-papers  shall  be  delivered  to  the  returning 
officer  at  the  place  of  election,  during  the  time  appointed  for  the 
election."  Here,  the  place  is  that  described  in  rule  3,  and  the 
time  is  that  described  in  rule  4 ;  and  the  first  is  not  the  place  at 
^vhich,  and  the  second  is  not  the  time  during  which,  a  poll  can  be 
taken.  Bules  12  and  13  (which  must  hereafter  again  be  noticed) 
apply  to  the  nomination  period,  and  are  still  within  the  division  of 
the  statute  headed  "Rules  fo!r  Parliamentary  Elections."  By 
rule  12,  "  a  person  shall  not  be  entitled  to  have  his  name  inserted 
in  any  ballot-paper  as  a  candidate,  unless  he  has  been  nominated 
in  manner  provided  by  this  Act ;  and  every  person  whose  nomina- 
tion-paper has  been  delivered  to  the  returning  officer  '  during  the 
time  appointed  for  the  election,'  shall  be  deemed  to  have  been 
nominated  in  manner  provided  by  this  Act,  unless  objection  be 
made  to  his  nomination-paper  by  the  returning  officer  or  some 
other  person  before  the  expiration  of  the  time  appointed  for  the 
election,  or  within  one  hour  afterwards."  And  by  rule  13,  "  the 
returning  officer  shall  decide  on  the  validity  of  every  objection 
made  to  a  nomination-paper ;  and  his  decision,  if  disallowing  the 
objection,  shall  be  final ;  but,  if  allowing  the  same,  shall  be  subject 
to  reversal  on  petition  questioning  the  election  or  return." 

The  period  of  "  the  taking  the  poll "  is  dealt  with  in  s.  2  and 
many  subsequent  sections,  and  in  the  rules  commencing  with  rule 
14,  under  the  heading  or  division  of  "The  poll."  By  s.  2,  "in 
the  case  of  a  poll  at  an  election,  the  votes  shall  be  given  by  ballot. 
The  ballot  of  each  voter  shall  consist  of  a  paper  (in  this  Act  called 
a  ballot-paper)  shewing  the  names  and  description  of  the  candi- 
dates."   The  ballot  is  to  take  place  at  polling  stations.    The  mode 
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1875       of  taking  the  ballot  is  regulated  by  many  sections  and  by  ihe 
NoBTHcoTB  rules  14  to  30. 

PuLfflPORD.  Nothing  can  be  more  distinctly  divided  in  treatment  or  in  words 
than  that  which  is  in  the  Ballot  Act  called  '^  the  election,"  from 
that  which  is  called  **  taking  the  poll."  Up  to  this  point  of  the 
judgment^  then,  we  have  at  a  municipal  election  the  nomination 
and  polling,  if  a  poll  be  taken,  regulated  by  the  Municipal  Elec- 
tion statutes,  and  the  nomination  and  polling  at  a  parliamentary 
election  regulated  by  the  new  legislation  of  the  Ballot  Act,  and  in 
both  cases  a  sharp  distinction  drawn  between  the  period  of  nomi* 
nation  and  the  period  6{  polling. 

Now  is  to  be  considered  whether  all,  or,  if  only  a  part,  how 
much  of  the  procedure  at  a  municipal  election  is  altered  by  the 
Ballot  Act.  That  statute  is  divided  into  parts.  Part  1  is  intituled 
**  Parliamentary  Elections,"  and  is  divided  into  sections  from  1  to 
19  inclusive.  Then  follows  Part  2,  intituled  '*  Municipal  Elec- 
tions." These  elections  have  not  been  mentioned  in  Part  1.  By 
s.  20,  which  is  the  first  which  deals  with  municipal  elections,  ^  the 
poll  at  every  contested  municipal  election  shall,  so  far  as  circum- 
stances admit,  be  conducted  in  the  manner  in  which  the  poll  is  by 
this  Act  directed  to  be  conducted  at  a  contested  parliamentary 
election,  and,  subject  to  the  modifications  expressed  in  the 
schedules  annexed  hereto,  such  provisions  of  this  Act  and  of  the 
said  schedules  as  relate  to  or  are  concerned  with  a  pcU  at  a  parlia- 
mentary election  shall  apply  to  a  poll  at  a  contested  municipal 
election ;"  and  '*  a  municipal  election  shall,  excq^  in  so  far  as  re- 
lates  to  the  taking  of  the  poll  in  the  event  of  its  being  conte^ed,  be 
conducted  in  the  manner  in  which  it  would  have  been  conducted 
if  this  Act  had  not  passed." 

In  the  first  part  of  the  section  it  is  not  a  municipal  election 
which  is  mentioned^  nor  even  a  contested  municipal  election,  but 
the  poU  ai  a  contested  municipal  election ;  and  it  is  not  a  parlia- 
mentary election  to  which  it  is  assimilated,  but  the  poU  ai  a  con- 
tested parliamentary  election ;  and,  in  the  second  part,  a  municipal 
election  shall  be  conducted  in  the  same  manner  as  before,  **  exoqi 
in  so  far  as  reUxtes  to  the  taking  of  the  poll  in  the  event  of  its  being 
contested.*'  If  there  is  no  contest,  the  whole  municipal  election  is 
to  be  conducted  as  before;  and,  considering  the  plain  division 
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made  in  the  Aot»  as  before  pointed  out,  between  the  other  parts  of       1875 

an  election  and  the  poll  or  the  taking  of  the  poll,  it  cannot,  upon   nobthoote 

consideration,  be  held  that  the  proyisions  as  to  the  nomination  are    p^  J^sq, 

within  the  meaning  of  this  section,  such  provisions  "  as  relate  to 

or  are  concerned  with  "  the  poll*    The  nomination,  therefore,  and 

all  proceedings  with  regard  to  it,  are  to  be  conducted  as  before, 

La  according  to  the  statutes  5  &  6  Wm.  4,  c.  76,  and  22  Yict. 

c  35,  except  in  this,  that^  according  to  the  note  at  the  end  of  the 

form  of  the  nomination-paper  in  schedule  2,  '*  the  farm  of  nomina- 

tion-paper  in  a  municipal  election  shall,  as  nearly  as  circumstances 

will  admit,  be  the  same  as  in  the  case  of  a  parliamentary  election/' 

Considering  the  construction  of  s.  20,  and  its  affirmative  and 
negative  restriction  of  the  effect  of  the  Ballot  Act  in  municipal 
elections  to  the  conduct  of  the  taking  of  the  poll  alone,  this  note 
is,  in  our  opinion,  not  sufficient  to  authorize  any  alteration  in  the 
substantial  requisites  under  the  former  statutes  of  a  nomination  at 
a  municipal  election.  We  are^  therefore,  of  opinion  that  the  mode 
of  conducting  the  nomination  at  a  municipal  election,  whether 
contested  or  uncontested,  is  still  regulated  by  the  municipal  elec- 
tion statutes,  and  that  no  defect  in  a  nomination  which  would 
be  fatal  under  those  statutes  can  be  cured  by  rules  12  or  18  of  the 
Ballot  Act  As  the  nomination  is  not  to  be  made  **  in  the  manner 
provided  by  the  Ballot  Act,"  those  rules  are  by  their  terms  pre- 
vented from  being  applicable.  And  s.  13  is  also  inapplicable  to 
any  defect  but  one  in  a  nomination  at  a  municipal  election,  because 
such  defect,  unless  it  be  in  the  mere  form  of  the  nomination-paper, 
is  not  a  non-compliance  with  the  rules  contained  in  the  1st  schedule 
or  a  nustake  in  the  use  of  the  forms  in  the  2nd  schedule  to  the 
Ballot  Act 

Turning  now  fix>m  the  interpretation  of  the  Ballot  Act  to  its 
application  to  the  points  raised  as  to  the  conduct  of  the  election 
in  question,  it  is  admitted  that  one  nomination  of  the  appellant, 
Mr.  Edward  Northcote,  viz.  that  represented  as  No.  5,  was  a  bad 
and  void  nomination  under  the  municipal  election  statutes :  Beff. 
v.  Coaoard^  (1)  If  it  had  been  the  only  nomination,  the  can- 
didature of  the  appellant  ought  to  have  been  rejected.  But  the 
appellant  was  by  another  nomination-paperi  that  represented  as 

(1)  16  Q.  B.  819 ;  20  L.  J.  (aB.)  869. 
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1875  No.  6,  well  nominated.  It  was  impossible,  therefore,  as  it  seems 
NoBTHooTE~  ^0  us,  to  reject  his  candidature.  Suppose  there  had  been  but  one 
PuLsr  vacancy,  and  the  appellant  had  been  the  only  person  nominated, 
but  once  by  a  bad  and  once  by  a  good  nomination,  it  is  absurd  to 
say  that  the  bad  nomination  would  destroy  the  good  one.  He 
must  have  been  at  once  declared  duly  elected  upon  the  good 
nomination. 

The  suggestion  that  the  returning  officer  ought  not  to  inqoiie 
whether  two  nominations  of  the  same  name  do  or  do  not  apply  to 
the  same  person,  would  lead  to  this,  that,  if  the  same  person  were 
twice  nominated  for  one  vacancy,  and  no  one  else  were  nominated, 
yet  there  must  be  a  poll  by  ballot  for  the  two  names,  but  one 
person.  The  statement  of  such  a  proposition  proves  its  absurdity. 
It  is  obviously  the  duty  of  the  returning  officer  to  inquire  whether 
nominations  which  might  apply  to  one  or  to  different  persons  are 
of  the  same  or  of  different  persons.  A  bad  nomination  cannot 
avoid  a  good  nomination  of  the  same  person.  Mr.  Northcote  was 
therefore  a  candidate  properly  nominated,  and  there  were  other 
candidates  properly  nominated,  and  there  were  more  candidates 
nominated  than  there  were  vacancies  to  be  filled  up.  It  was  then, 
by  necessity  and  the  terms  of  all  the  statutes,  the  duty  of  the 
returning  officer  to  take  a  poll.  From  that  point,  the  sections 
and  rules  of  the  Ballot  Act  which  apply  to  the  conduct  of  a  poll 
were  by  the  terms  of  s.  20  applicable,  and  the  poll  was  to  be  taken 
according  to  the  sections  and  rules  in  the  Act. 

By  rule  22,  '^  each  ballot  paper  shall  contain  a  list  of  ike  oandidaies 
described  as  in  their  respective  nomination-papers.'*  A  question  is 
raised  whether  the  name  of  a  candidate  twice  nominated  ought  by 
virtue  of  this  rule  to  be  twice  entered  in  the  ballot-paper.  It  is 
suggested  that,  if  it  is  not,  he  will  not  be  described  as  in  his 
nomination-paper.  This  is  one  of  the  sort  of  points  which  must 
arise  upon  such  statutes.  No  one  foresaw  the  exact  difficulty  of 
dealing  in  this  respect  with  a  double  nomination.  The  answer  to 
the  difficulty  seems  to  be,  that,  inasmuch  as  the  ballot-paper  is  io 
contain  a  list  of  the  candidates^  and  not  a  list  of  their  nominationSt 
the  returning  officer  should  enter  the  name  of  the  candidate,  and 
either  describe  him  only  as  in  his  correct  nomination-paper,  or 
append  to  his  name  the  descriptions  in  any  of  his  nomination- 
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papers  which  differ,— -as  thos^  ''Charles  Edward  Northoote,  de-       1875 
scribed  in  one  nomination-paper  as  of  Bridport  Street,  Barnstaple,  ^^tiiootb 
gentleman,  and  in  another  as  of  South  Street,  Bishop  Tawton,  land    p^j^^^i^gj^ 
agentt"    To  enter  his  name  twice,  as  if  he  were  two  candidates,  is 
obyiously  wrong  as  matter  of  sense,  and  is  contrary  to  the  words 
of  the  role*    The  ballot-paper  in  the  present  case  was  therefore 
wrongly  drawn  up*    Still  Mr.  Northcote  was  a  candidate,  and  372 
electots  voted  for  him,  intending  to  vote  for  him.    It  is  true  that 
71  Yoted  for  him  nnder  his  description  in  No.  5,  and  301  under  his 
description  in  Na  6*    If  both  the  71  and  301  votes  can  be  counted 
as  votes  given  for  him,  he  was  duly  elected,  and  so,  even  though 
eight  votes  should  be  struck  off  on  the  ground  that  eight  voters 
put  two  crosses  to  indicate  their  vote,  one  to  No.  5,  and  one  to 
No.  6.    The  question  is,  whether  all  the  votes  given  for  him 
should  be  counted  as  votes  given  for  him.    The  counting,' it  would 
seem,  should  be  under  &  35  of  5  &  6  Wm.  4,  c.  76,  as  amended 
by  the  schedule  of  the  Ballot  Act.    That,  &  35,  enacts  that  "  the 
mayor  and  assessors  shall  examine  the  voting  papers  so  delivered 
as  aforesaid,  for  the  purpose  of  ascertaining  which  of  the  several 
persons  voted  for  are  elected ;  and  so  many  of  such  persons,  being 
equal  to  the  number  of  persons  then  to  be  chosen,  ias  shall 
have  the  greater  number  of  votes  shall  be  deemed  to  be  elected." 
If  the  votes  in  the  present  case  had  been  counted  and  treated 
according  to  the  words  of  that  section,  the  number  of  votes  really 
given  for  the  appellant  entitled  him  to  be  declared  to  be  elected. 
There  is  nothing  to  prevent  the  counting  and  treating  of  the 
votes  according  to  the  words  of  that  section  and  according  to  the 
truth,  but  the  irregular  form  of  the  ballot-paper.    That  irregu- 
larity of  form  neither  deceived  or  misled  any  voter  into  voting 
for  a  wrong  person.    It  was  an  irregularity  or  mistake  in  the 
form  of  the  ballot-paper,  the  form  of  which  is  given  in  schedule  2 
of  the  Ballot  Act    As  the  mistake  neither  deceived  nor  mided 
any  voter  into  voting  for  a  wrong  person,  it  may  properly  be  said 
that  it  did  not  affect  the  result  of  the  election. 

The  mistake  therefore  was,  as  it  seems  to  us,  cured  by  s.  13  of 
the  Ballot  Act,  which  enacts  that  ^  no  election  shall  be  declared 
invalid  by  reason  of  a  non-compliance  with  the  rules  contained  in 

the  first  schedule  to  this  Act,  or  any  mistake  in  the  use  of  the 
ToL.  X.  2  K  2 
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1875  forms  in  the  second  schedule  to  this  Act^  if  it  appeaiSi  &C*,  i^hat 
NoBTHooTB  the  election  was  conducted  in  accordance  with  the  principles  hiid 
down  in  the  body  of  this  Act,  and  ffuU  sueh  non-eampUanee  or 
midake  did  not  affect  the  rmH  of  the  ekdunC  That  sectua  is 
applicable  to  the  taking  of  the  poll,  and  the  poll  at  a  monicipal 
election  is  to  be  taken  or  condncted  according  to  the  provisions 
applicaUe  to  a  poll  of  the  Ballot  Act  That  section  is,  therefore, 
applicable  to  the  taking  of  the  poll  at  a  mnnicipal  eleotioiL 

For  these  reasons  we  are  of  opinion  that  the  appellant  was  duly 
elected,  and  that  the  retnm  should  be  amended  aocordinglj. 

J^idgmemifoT  (he  petitioner, 

Oorst,  for  the  petitioner,  on  a  subsequent  day  applied  for  costs, 
but  the  Court  refused  to  allow  them. 

Agents  for  petitioner :  Guseotte,  Wadham,  df  Daw. 
Agents  for  respondent :  C^ureh,  8on$,  d  Co. 


May  6.      •      RICHAEDSON  v.  THE  GREAT  EASTERN  RAILWAY  COMPANY. 


BaUway  Company — N^igeac9  in  aUowing  an  umound  Truck  to  travel  on  the 

Line  without  due  Examifiation, 

The  Great  Eastern  Railway  Company  have  a  Jonciion  at  Peterborough,  at 
which  junction  they  receive  from  other  lines  merchandise  in  trucks  to  the  extent 
of  more  than  20,000  weekly,  to  be  conveyed  by  them  to  London.  Li  the  courae 
of  a  journey  from  Peterborough  to  London,  one  of  these  lbreig&  tncks,  laden  with 
coal,  broke  down  in  consequence  of  the  fracture  of  an  axle,  and  caused  the  break- 
van  to  come  into  collision  with  a  passenger-train,  whereby  the  plaintiff  (a  passen- 
ger) sustained  injury.  The  truck  in  question  belonged  to  a  waggon  company, 
whose  duty  it  was  to  keep  it  in  repair. 

The  course  of  business  at  Peterborough  was,  that  every  truck,  before  coming 
on  to  the  defendants'  line  underwent  some  kind  of  examination  as  to  its  general 
fitness  to  travel.  The  particular  truck,  when  submitted  to  such  examination, 
was  found  to  have  a  defective  spring,  and  a  serious  crack  in  one  of  its  main 
timbers,  and  it  was  aoootdingly  taken  into  a  siding,  and  was  detained  there  four 
or  five  days,  for  the  purpose  of  having  a  new  spring  put  on.  The  truck  (which 
had  not  been  unloaded)  was  then  sent  on,  with  a  direction  chalked  on  it  by  a 
servant  of  the  waggon  company,  that  it  should  **  stop  at  Peterborough  for  repairs 
^hen  empty •'*  Upon  a  minute  examination  of  the  truck  after  the  aoddent,  it 
was  found  that  the  fore-axle,  which  was  3i  inches  thick,  had  across  it,  near  the 
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wheel,  an  old  crack  an  inch  and  a  quarter  deep,  and  this  was  admitted  to  have         1875 
been  the  sole  cause  of  the  break-down. 

There  was  conflicting  evidence  as  to  whether  or  Dot,  regard  being  had  to  the 
extent  of  the  traffic  at  the  junction,  it  was  possible  to  have  discovered  this  defect  Gbbat 
in  the  axle  by  any  practicable  examination  at  Peterborough ;  aud  the  following  ^ASTxay 
queatuns  were  submitted  to  the  juiy — ^1.  Would  the  defect  in  the  axle  which 
was  the  cause  of  the  accident  have  been  discovered  or  discoverable  upon  any  fit 
and  careful  examination  of  it  to  which  it  might  have  been  subjected  ?  2.  Was 
it  the  duty  of  the  defendants  to  examine  this  axle  by  scraping  off  the  dirt  and 
minately  looking  at  it, — so  minutely  as  to  enable  them  to  see  the  crack,  and  so 
to  prevent  or  remedy  the  mischief?  3.  If  that  was  not  their  duty  upon  the  first 
view  of  the  truck,  did  it  become  their  duty  so  to  do  when,  upon  having  discovered 
the  defect  [i.e.  in  the  spring  and  in  the  sole  of  the  truck],  they  ordered  it  to  be 
repaired,  and  it  remained  four  or  five  days  upon  their  premises  for  the  purpose  ? 

The  jury  answered  the  first  question  in  the  affirmative  and  the  second  in  the 
negative ;  and  to  the  third  question  they  answered — "  It  was  their  duty  to  require 
from  the  waggon  company  some  distinct  assurance  that  it  had  been  thoroughly 
examined  and  repaired." 

The  learned  judge  thought  the  last  answer  immaterial,  and  directed  a  verdict 
for  the  defendants,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him  for  an  agreed  sum,  if  upon  the  facts  and  findings  of  the  jury  the  Court  should 
be  of  opinion  that  the  defendants  had  been  guilty  of  negligence : — 

JIM,  that  upon  these  findings  the  plaintiff  was  entitled  to  a  verdict;  for  that, 
although  it  might  not  have  been  the  duty  of  the  defendants  themselves  to  cause 
the  truck  to  be  properly  examined  and  repaired  upon  its  arrival  at  Peterborough 
jimction,  it  was  somebody's  duty  to  do  it,  and  the  defendants  were  guilty  of 
culpable  negligence  in  not  satisfying  themselves  that  a  proper  examination  had 
taken  place  before  they  allowed  the  truck  to  proceed. 

This  was  an  action  against  the  Great  Eastern  Railway  Com- 
pany for  negligence  in  allowing  a  defective  track  to  be  nsed  on 
their  line,  whereby  the  truck  broke  down,  causing  a  collision  with 
a  passenger-train,  in  consequence  of  which  the  plaintiff  was  in- 
jured*   Plea,  not  guilty. 

The  cause  was  tried  before  Kelly,  CJB.,  at  the  spring  assizes  at 
Kingston,  in  1874.  The  facts  were  as  follows : — ^The  plaintiff,  a 
publican  residing  at  Layton,  in  Essex,  on  the  11th  of  September, 
1873|  went  from  Bishopsgate  station  by  the  10.40  train  for  Bishop 
Stortford.  Shortly  after  the  train  left  Sawbridgworth,  the  break- 
van  of  a  mineral  train  which  was  on  its  way  from  Peterborough 
to  London,  consisting  of  twenty-five  trucks  laden  with  coal,  fell 
against  the  carriage  in  which  the  plaintiff  was  sitting,  and  severely 
injured  him.  Some  of.  the  trucks  composing  the  mineral  train 
were  the  property  of  the  Great  Eastern  Hallway  Company,  and 
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1875  others  (which  had  come  by  the  Midland  Railway,  and  had  joined 
BicHARstoK  *^®  *"^^  ^*  Peterborough,)  belonged  to  the  Birmingham  Waggon 
^  ^'  Company.  The  immediate  apparent  cause  of  the  accident  was  the 
^^Ammat  breaking  of  the  leading  axle  of  one  of  the  last-mentioned  tracks, 
which  threw  the  break-van  off  the  rails  and  against  the  passenger 
train.  This  truck  with  others  had  been  hired  by  Messrs.  Girling, 
coal-owners,  from  the  Krmingham  Waggon  Company,  who  by  the 
terms  of  the  hiring  were  to  keep  them  in  repair.  The  proper 
time  for  the  mineral  train  to  leave  the  March  station  was  6.5  a.m. : 
but,  in  consequence  of  a  Great  Northern  train  being  late  on  the 
morning  in  question,  it  did  not  leave  that  station  until  8  o'clock. 
At  the  time  of  the  accident  the  passenger  train  was  going  at  the 
rate  of  from  twenty-five  to  thirty  miles  an  hour,  and  the  mineral 
train  at  about  twenty  miles  an  hour.  The  disabled  truck  was  found 
to  have  written  upon  it  with  chalk,  ''stop  at  Peterborough  for 
repairs  when  empty."  After  the  accident,  it  was  found  that  the 
axle  which  gave  way,  and  which  was  about  3^  inches  thick,  had 
an  old  crack  in  it  near  the  wheel,  extending  about  an  inch  and  a 
quarter  through  it.  There  was  conflicting  evidence  as  to  whether 
or  not  this  flaw  could  have  been  detected  upon  an  examination  oi 
the  truck :  the  plaintiff's  witnesses  stating  that,  though  the  axle 
was  thickly  incrusted  with  dirt,  the  fracture  might  have  been 
discovered  without  much  trouble ;  and  the  defendants'  witnesses 
stating  that  it  would  be  impracticable,  seeing  the  large  number  of 
trucks  coming  on  to  their  line  from  other  railways  (said  to  be 
between  20,000  and  30,000  weekly),  to  give  each  of  them  so 
minute  an  examination  as  would  have  been  necessary  to  discover 
the  defect,  as  it  would  virtually  stop  the  traffic  altogether. 

It  was  proved  that  the  ordinary  life  of  an  axle  of  this  descrip- 
tion was  from  twelve  to  fifteen  years ;  but  there  was  no  evidence 
to  shew  how  long  this  particular  axle  had  been  in  use.  It  waa 
further  proved  that  the  axle  in  question  was  a  well-constructed  one 
and  of  good  material,  having  been  made  by  the  Patent  Shaft  and 
Axle  Company,  whose  axles  are  in  extensive  use  on  nearly  all  the^ 
railways  in  the  kingdom. 

The  courae  of  business  with  respect  to  foreign  trucks  coming 
upon  the  defendants'  line  at  Peterborough  appeared  to  be  this : — 
On  their  arrival  there  the  tires  of  the  wheels  are  tested  with  a 
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hammer,  and  the  tracks  looked  round  generally  for  defects.    The       1875 
truck  in  question  was  thus  examined  upon  its  arrival  at  Peter-  bi^bmoit 
borough,  by  a  person  in  the  employ  of  the  defendants,  named      q^, 
Morecrofb ;  and  upon  that  examination  it  was  found  that  the  sole     Easrrk 
(the  timber  which  supports  the  f.»me  of  the  waggon,  and  to  which  ^"'^  ^- 
the  springs  are  fixed)  on  one  side  had  a  crack  in  it  about  fire  inches 
deep,  which  extended  to  about  2^  feet  of  its  length,  and  that  one 
of  the  springs  had  lost  its  camber,  that  is,  was  too  much  deflected. 
This  spring  was  removed  (by  the  Birmingham  Waggon  Company) 
and  replaced  by  a  new  one,  without  however  unloading  the  truck, 
which  contained  about  seven  tons  of  coal.    Nothing  was  done  to 
the  sole,  the  crack  in  which  it  was  not  suggested  had  at  all  con- 
tributed to  the  accident.    For  this  repair  the  truck  was  detained 
on  a  siding  at  Peterborough  for  four  or  five  days.    The  direction 
io  stop  for  repairs  on  the  return  of  the  truck  empty  was  written 
upon  it  by  Morecroft.    Adams,  the  locomotive  superintendent  of 
the  defendants,  stated  that  the  company  had  nothing  to  do  with 
examining  or  repairing  foreign  trucks. 

It  was  submitted  on  the  part  of  the  defendants  that,  if  the  defect 
in  the  axle  was  such  as  could  not  have  been  discovered  upon  the 
only  examination  which  was  practicable  at  Peterborough,  they 
were  not  responsible. 

The  learned  judge's  report  of  the  way  in  which  the  questions 
were  left  by  him  to  the  jury  was  as  follows : — 

**  Upon  the  whole  evidence,  I  thought  the  only  question  of  fact 
was,  whether  the  defect  in  the  axle  which  caused  the  accident  could 
have  been  discovered  upon  a  minute  and  careful  examination.  If  it 
could,  the  question  arose  whether  it  was  the  defendants'  duty  so  to 
examine  it :  and  I  thought  it  was  not,  on  the  ground  that  it  was 
sent  forth  upon  its  journey,  loaded,  by  the  Birmingham  Waggon 
Company,  and  that  when  it  came  upon  the  defendants'  railway  at 
Peterborough  it  underwent  a  cursory  external  examination  in 
order  to  ascertain  whether  it  was  in  a  condition  to  pursue  its 
journey,  but  that  to  examine  it  carefully  and  minutely  was  sub* 
stantially  impracticable,  seeing  that  20,000  of  these  trucks  per 
week  came  loaded  and  in  transitu  to  Peterborough,  and  that  so  to 
examine  each  truck  as  to  have  enabled  the  examiner  to  discover  a 
<le{ect  like  this  would  have  occupied  such  a  length  of  time  as 
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1875  would  have  stopped  the  traffic  on  the  line.    I,  however,  left  the 

BicHABDsoN  question  of  duty  also  to  the  jury ;  and  I  agree  in  the  verdict  they 

GuLlt  ^^^  found.    Bedhead  y.  Midland  BaUway  Co.  (1)  and  Francis  t. 

Eabtbbn  CoekreU  (2)   were  cited.    The  qaestions  left  to  the  jury  were 

aailwat  Co. 

these, — 

'*  1.  Would  the  defect  in  the  axle  which  was  the  cause  of  the 
accident  have  been  discovered  or  discoyerable  upon  any  fit  and 
careful  examination  of  it  to  which  it  might  have  been  subjected  ? 
Answer^  Yes. 

"  2.  Was  it  the  duty  of  the  defendants  to  examine  this  axle  by 
scraping  off  the  dirt,  and  minutely  looking  at  it, — so  minutely  as 
to  enable  them  to  see  the  crack,  and  so  to  prevent  or  remedy  the 
mischief?    Answer,  No. 

^  3.  If  that  was  not  their  duty  upon  the  first  view  of  the  truck, 
did  it  become  their  duty  so  to  do  when,  upon  having  discovered 
the  defect  [in  the  spring  and  in  the  sole  of  the  truck  ?],  they 
ordered  it  to  be  repaired,  and  it  remained  for  four  or  five  days  upon 
their  premises  for  that  purposa  Answer,  It  was  their  duty  to 
require  from  the  Birmingham  Waggon  Company  somo  distinct 
assurance  that  it  had  been  thoroughly  examined  and  repaired. 

''  I  think  the  last  answer  immaterial ;  and  I  directed  the  jury  to 
find  a  verdict  for  the  defendants,  reserving  leave  to  mave  to  enter 
a  verdict  for  the  plaintiff  for  2507.  agreed  damages." 

Waikin  WiUiamSf  Q.O.,  in  Easter  Term  last,  obtained  a  rule 
nisi  accordingly. 

[Bbett,  J.  The  contract  of  the  company  with  the  plaintiff 
was,  to  carry  him  with  reasonable  safety.  When  the  examiner 
found  that  the  truck  required  repair,  and  omitted  to  cause  it  to 
be  repaired  before  they  allowed  it  to  proceed  on  its  joamey,  it 
seems  to  me  that  there  was  negligence  on  their  part] 

Parry^  Serjty  Marriott^  and  Eardy^  shewed  cause.  The  accident 
happened  from  the  breaking  of  .an  axle  of  a  coal  track  which  was 
afterwards  found  to  be  cracked,  and  the  sole  question  is  whether 
the  defendants  through  their  servants  were  guilty  of  negligence  in 
allowing  the  truck  to  travel  upon  their  line  with  such  a  defect  nn- 

(1)  LawBep.  2  Q.  B.  412;  inerror,  (2)  LawBep.  5  Q.  B.  184;  in  error, 
Law  Rep.  4  Q.  B.  897.  Law  Bep.  5  Q.  B.  601. 
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discovered^    It  is  to  be  borne  in  mind  that  the  truck  in  question        1875 
did  not  belong  to  the  defendants,  but  to  the  Birmingham  Waggon  bicuabdson 
Company,  from  whom  it  had  been  hired  by  a  firm  of  ooal-dealers      qq^^ 
for  the  conyeyance  of  coals  to  London, — coming  on  to  the  defen-     Eastern 
dants'  line  from  the  Midland  Bailway  at  the  junction  at  Peter- 
borooghf  from  which  the  defendants  were  bound  by  s.  92  of  the 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  to 
receive  it*    The  truck  was  duly  examined  at  Peterborough  by 
those  whose  duty  it  was  to  examine  it,  viz.  the  ser\'ant8  of  the 
Birmingham  Waggon  Company ;  and,  although  some  other  imper- 
fections were  found  in  it  upon  that  examination,  the  defect  which 
occasioned  its  subsequent  failure  was  not  discovered. 

[Lord  Colebidq£,  C.J.    The  real  question  is,  whether  the 
defendants  performed  their  duty  with  reasonable  diligence,] 

The  answer  of  the  jury  to  the  second  question  shews  that  they 
did.  According  to  the  judgment  of  Lord  Westbury  in  the  House 
of  Lords  in  Daniel  y.  Metropolitan  By.  Co.  (1),  the  defendants  had 
a  right  to  assume  that  what  was  done  at  Peterborough  by  the 
Birmingham  Waggon  Company  was  properly  done,  and  was  sufiS- 
cient  to  insure  the  safety  of  the  truck  in  question  for  the  journey. 
His  Lordship  says :  ^'  As  I  took  the  opportunity  of  stating,  in  the 
course  of  the  aigument,  to  the  counsel  for  the  appellants,  the  ordi- 
nary business  of  life  could  not  go  on  if  we  had  not  a  right  to  rely 
upon  things  being  properly  done  when  we  have  committed  and 
intrusted  them  to  persons  whose  duty  it  is  to  do  things  of  that 
nature,  and  who  are  selected  for  the  purpose  vrith  prudence  and 
care,  as  being  experienced  in  the  matter,  and  are  held  responsible 
for  the  execution  of  the  work.  Undoubtedly  it  would  create  con- 
fusion in  all  things  if  you  were  to  say  that  the  man  who  employs 
others  for  the  execution  of  such  a  work,  or  the  man  who  is  a  party 
to  the  employment,  has  no  right  to  believe  that  the  thing  will 
be  done  carefully  and  well,  having  selected  with  all,  prudence 
proper  persons  to  perform  the  work,  but  that  he  is  still  under 
an  oUigaiion  to  do  that  which  to  him  in  many  cases  would  be 
impossible,  viz.  to  interpose  from  time  to  time  in  order  to  ascer- 
tain that  that  was  done  correctly  and  properly  the  business  of 

(1)  Law  Rep.  5  H.  L.  46,  61. 
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1875       doing  which  he  had  rightfally  and  properly  committed  to  other 

BicHABMOK  peraonB.*' 
^  ^'  Wa&in  Williams,  Q.(7.,  and  Biron,  in  support  of  the  mle.    The 

Eastskn  answers  of  the  JHry  to  the  first  and  third  questions  amoont  to  a 
*  verdict  for  the  plaintiff.  It  was  the  nndisputed  duty  of  the  defend- 
antSy  according  to  the  case  of  Bedhead  v.  Midland  By.  Co.  (I),  to 
nse  due  care,  skill,  and  foresight  to  insure  the  safe  carriage  of  their 
passengers;  and  there  is  no  difference  in  tlus  reqiect  between 
their  own  tra£Sc  and  that  which  they  receive  from  other  lines. 
The  negligence  diarged  in  this  case  is  this,  that»  when  the  trock 
in  question  arrived  at  Peterborough  and  was  found  to  require 
repair,  it  was  not  properly  oTerhauled,  but  was  allowed  to  proceed 
on  its  journey  without  a  discovery  being  made  of  the  defect  in  the 
axle  which  caused  it  to  break  down.  The  jury  have  found  that 
that  defect  would  have  been  discovered  if  the  truck  had  been  sub- 
jected to  a  careful  examination  before  sending  it  on ;  and,  if  the 
defendants  chose  to  be  satisfied  with  the  slight  and  imperfect 
examination  made  by  the  servants  of  the  Birmingham  Wa^on 
Company,  they  must  abide  the  consequences. 

Lord  Colebidoe,  G  J.  This  was  a  rule  obtained  by  Mr.  Watkin 
Williams,  calling  upon  the  defendants  to  shew  cause  why  the 
verdict  entered  for  them  at  the  trial  should  not  be  set  aside  and  a 
verdict  entered  for  the  plaintiff  for  25021,  on  the  ground  that  upon 
the  facts  and  findings  of  the  jury  the  plaintiff  is  entitled  to  have 
it  so  entered.  It  is  an  action  brought  by  the  plaintiff  against  the 
defendant^  a  railway  company,  for  alleged  negligence  in  allowing 
a  defective  truck  to  be  used  upon  their  railway,  which  truck 
through  the  default  of  their  servants  broke  down  and  caused 
injury  to  the  plaintiff.  The  case  comes  before  us  upon  the  fiictB 
and  upon  the  findings  of  the  jury,  which  we  must  take  to  be 
correct,  because  the  Lord  Chief  Baron,  who  tried  the  cause,  re- 
ports himself  to  be  satisfied  with  them.  We  are  not,  therefore, 
embarrassed  by  any  complicated  question  as  to  what  is  the  true 
result  of  the  evidence.  The  short  facts  are  these: — The  Great 
Eastern  Bailway  Company,  like  other  companies  incorpcxated  for 

(1)  Law  Bep.  2  Q.  B.  412;  in  enor.  Law  Bep.  4  Q.  R  397. 
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fiimilar  purposeSy  is  bound  under  8. 92  of  the  Bail  ways  Clauses  Gon-  1875 
fiolidation  Act,  1845  (8  &  9  Vict  c.  20),  to  receive  on  its  system  ^mlxDaov 
of  railways  the  engines  and  carriages  of  all  companies  and  persons,  q^at 
upon  payment  of  certain  tolla  The  truck  in  question  did  not  be-  Eaotbrk 
long  to  the  defendants,  but  to  Messrs.  Girling  under  a  contract  of 
hiring  with  the  Birmingham  Waggon  Company,  who  were  bound 
to  keep  it  in  repair.  It  came  on  to  the  defendants'  line  at  Peters 
borough  junction,  from  the  Midland  Bailway.  It  was  there  sub- 
jected to  a  cursory  examination  by  one  Morecroft,  a  perscMi  in  the 
employ  of  the  Birmingham  Waggon  Company.  He  found  a  patent 
defect  in  one  of  the  springs.  The  truck  was  accordingly  shunted 
to  a  siding,  and  the  defectiye  spring  was  replaced  by  a  new  one. 
Another  patent  defect  was  discovered,  viz.  a  crack  in  the  sole  of 
the  truck.  Nothing  was  done  to  this.  There  was  also  a  latent 
defect, — a  crack  in  the  fore  axle ;  and  it  was  admitted  that  this 
defect  was  the  cause  of  the  accident.  The  question  is  whether  the 
company  were  guilty  of  neglect  in  not  discorering  it.  Three 
questions  were  put  to  the  jury,— first,  *'  would  the  defect  in  the 
axle  which  was  the  cause  of  the  accident  have  been  discovered  or 
discoverable  upon  any  fit  and  careful  examination  of  it  to  which  it 
might  have  been  subjected  ?" — secondly,  **  was  it  the  duty  of  the 
defendants  to  examine  this  axle  by  scraping  off  the  dirt  and 
minutely  looking  at  it, — so  minutely  as  to  enable  them  to  see  the 
erack,  and  so  to  prevent  or  remedy  the  mischief?"  The  jury 
answered  the  first  of  these  questions  in  the  affirmative  and  the 
second  in  the  negative.  At  first  sight,  these  answers  would  seem 
to  be  contradictory.  But  I  think  we  may  assume  that  the  axle 
was  not  subjected  to  so  minute  an  examination  as  it  might  and 
ought  to  have  been  subjected  to.  Putting  the  two  together,  it  is 
clear  that  the  jury  thought  that  upon  a  proper  and  careful  exami- 
nation the  defect  in  the  axle  would  have  been  discovered.  The 
evidence  shewed  iHat  between  20,000  and  80,000  foreign  trucks 
came  weekly  from  other  railways  upon  the  defendants'  line,  and 
that  to  scrape  off  the  dirt  and  minutely  examine  every  axle  would 
be  utterly  impracticable.  It  would  be  exaggerating  the  duty  of 
railway  companies,  as  laid  down  in  Bedhead  Y.Midland  By.  Co.  (1)» 

(1)  Law  Rep.  2  Q.  B.  412;  in  error,  4  Q.  B.  397. 
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1875        to  SO  extravagant  an  extent  as  would  virtually  stop  the  traflSc.  Oq 
BioHARDsov  ^^®  other  hand,  if  it  was  not  the  duty  of  the  defendants  to  make 
G^T      ^^  examination,  whose  duty  was  it  ?    If  it  was  nobody's  duty«  that 
Eabtebx     would  disclose  a  most  startling  state  of  the  law.  But  the  answer  to 
the  third  question,  when  minutely  looked  at,  seems  to  me  to  relieve 
us  from  any  such  absurd  conclusion.  The  third  question  was, — ''  If 
that,"  i.  e.  the  minute  examination  of  the  axle  after  scraping  off 
the  dirt,  *'  was  not  their  duty  upon  the  first  view  of  the  trucks 
did  it  become  their  duty  so  to  do  when,  upon  having  discovered 
the  defect,  they  ordered  it  to  be  repaired,  and  it  remained  for  four 
or  five  days  upon  their  premises  for  that  purpose  ?*    The  answer 
to  that  question  was,  *'  It  was  their  duty  to  require  from  the  Bir- 
mingham Waggon  Company  some  distinct  assurance  that  it  had 
been  thoroughly  examined  and  repaired.'*    Speaking  for  myself 
regard  being  had  to  the  facts,  I  do  not  think  the  first  two  ques- 
tions exhaust  the  whole  matter ;  and  I  do  not  agree  with  the  Lord 
Chief  Baron  that  the  answer  to  the  third  question  was  immaterial* 
On  the  contrary,  I  think  it  was  most  material.    An  examination 
was  necessary.    I  do  not  say  that  it  was  necessary  that  this  exa- 
mination should  be  made  by  the  defendants ;  but  it  is  not  un- 
reasonable to  say  that  it  was  their  duty  to  be  satisfied  that  it  did 
take  place.    They  receive  upon  their  railway  a  truck  with  a  patent 
defect.    It  was  their  duty,  either  by  themselves  or  by  others, 
to  make  such  an  examination  as  should  have  satisfied  them  thai 
the  truck  when  that  defect  was  amended  was  in  a  fit  condition 
to  travel  on  their  line.    If  the  duty  which  the  jury  have  nega- 
tived as  to  the  company  had  been  performed  by  the  Birmingham 
Waggon  Company,  it  would  have  prevented  the  mischiefl     xL 
proper  examination  of  the  axle  would  have  disclosed  the  defect  in 
it.    The  railway  company  could  not  themselves  make  auch  an 
examination ;  but  it  was  their  duty  to  see  that  some  one  else  did 
it.    That  is  the  fair  result  of  the  several  seemingly  contradictory 
findings  of  the  jury.    The  company  could  not  discharge  themselves 
except  by  shewing  that  a  careful  and  proper  examination  had  been 
made  by  somebody.    It  is  clearly  no  answer  to  say  that  this  would 
have  occasioned  trouble  or  inconvenience  or  delay.    When  the 
truck  was  found  to  be  in  an  unsound  condition,  it  was  the  defend- 
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antb'  duty  to  repair  it  properly  themselves^  or,  at  all  events,  to  see  1875 
that  it  was  properly  overhauled  and  repaired  by  the  Birmingham  riohaiid6ok 
Waggon  Company,  so  that  it  might  be  sent  on  with  a  fair  chance  q^at 
of  surviving  the  journey.  The  substantial  effect  of  the  answers  to  Eabtebx 
the  three  questions,  translated  into  common  sense,  and  looked  at 
by  the  b'ght  of  the  evidence  and  the  summing-up,  is  this, — There 
ought  to  have  been  a  careful  examination  of  the  truck  at  Peter- 
borough :  it  may  be  that  it  was  not  the  duty  of  the  defendants  to 
make  that  examination ;  but  it  was  their  duty,  before  allowing  the 
truck  to  pass  on,  to  satisfy  themselves  that  such  examination  had 
taken  place  by  those  whose  duty  it  was  to  make  it.  So  inter- 
preted, the  answer  to  the  third  question  becomes  a  material  and  a 
sensible  answer*  I  do  not  base  my  judgment  upon  the  general 
defective  condition  of  the  truck.  The  deflected  spring  and  the 
cracked  sole  have  by  mutual  concession  been  thrown  out  of  con- 
sideration, as  not  having  contributed  to  the  accident  The  ground 
upon  which  I  proceed  is,  the  defective  state  of  the  axle,  and  the 
absence  of  reasonable  care  on  the  part  of  the  defendants  to  ascer- 
tain that  the  truck  had  undergone  a  proper  examination  before 
they  allowed  it  to  travel  along  their  line.  For  these  reasons, 
I  am  of  opinion  that  the  rule  to  enter  a  verdict  for  the  plaintiff 
should  be  made  absolute. 

DsKHAK,  J.  At  the  dose  of  the  argument  for  the  defendants, 
I  must  admit  I  was  left  in  some  doubt  as  to  whether  the  proper 
result  would  not  have  been  to  send  this  case  down  for  a  new 
triaL  I  clearly  think  that  the  entry  of  a  verdict  for  thB  defend- 
ants upon  the  facts  and  findings  of  the  jury  was  by  no  means 
satisfactory.  After  hearing  the  argument  of  Mr.  Williams,  a 
shade  of  doubt  still  remains  upon  my  mind :  hot,  upon  the  whole, 
I  have  come  to  the  conclusion  that  we  ought  to  make  this  rule 
absolute.  The  negligence  on  the  part  of  the  defendants  which 
was  relied  on  at  the  trial  was,  their  not  declining,  after  the  Bir- 
mingham Waggon  Company  had  expressed  a  desire  to  have  the 
truck  back  for  examination  and  repair  when  empty,  to  take  the 
risk  of  sending  it  on.  That  point  was  fairly  made  at  the  trial. 
That  benig  so,  the  finding  of  the  jury  is  pertinent  and  intelligible. 
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1875        It  18  fairly  certain  that  the  jury  did  intend  to  find  and  did  find 

RICHABD802C  negligcuce  on  a  point  made  before  them.    My  judgment  is  also 

Gbbat      influenced  (bat  not  so  strongly)  by  the  fact  that  the  truck  in 

Eastebh     question  wa3  obviously  a  damaged  truck,-— damaged  as  regarded 

the  spring  and  the  fissure  or  crack  in  the  sole, — and  that  the 

persons  who  partially  repaired  it  at  Peterborough  expiessed  a 

desire  to  hare  it  back  when  empty,  in  order  that  it  might  be 

thoroughly  overhauled.     It  is  not  to  my  mind  unreasonable  to 

say  that  this  state  of  things  called  for  the  exercise  of  greater 

vigilance  than  ordinary  on  the  part  of  the  defendants.    I  cannot 

say  that  my  mind  is  wholly  iree  frcnn  doubt.     But,  upon  the 

whole,  I  agree  with  my  Lord  that  the  jury  did  intend  to  rest 

their  finding  upon  the  fact  relied  on  by  Mr.  Williams. 

HuDDiiESTOK,  J.  I  also  think  this  rule  should  be  made  abso- 
lute. The  findings  of  the  jury  upon  the  three  points  submitted 
to  them  seem  to  me  to  amoimt  to  this,  thal^  although  it  was  not 
the  duty  of  the  defendants  themselves  to  examine  the  truck  in 
question  upon  its  arrival  at  their  junction  at  Peterborough,  it  was 
the  duty  of  some  one  to  make  the  examination,  and  that  the 
defendants  wero  guilty  of  negligence  inasmuch  as  they  did  not 
satisfy  themselves  by  due  inquiry  that  such  examination  had  been 

made. 

Bvie  dUolfiie. 

Attorneys  for  plaintiff:  Freeman  dt  Bolhomhfff  for  KeUey  d  Son, 
SalMury. 
Attorney  for  defendants :  W.  SL  Shaw. 
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Woman—I.  0.  U.  given  after  EuOancTs  DecUh^  /or  Money  of  Wife  lent      ^J[^  ^^• 
during  hie  Li/e-tim&^SiattUe  of  LimitatUme — Ocneiderationforfreek  Promiee 
— Forbearance  to  $ue» 

The  plidotiffy  a  married  woman,  had  lent  the  defendant  207.  (her  own  money) 
daring  her  hnaband'a  life-time^  for  which  the  defendant^  shortly  after  the  hnshand'a 
death,  viz.  on  the  16th  of  Joly,  1867,  g»Ye  the  plaintiff  an  LO.U.  On  the  12th 
of  Octoher,  1870,  the  defendant  wrote  to  the  plaintiff's  agent, — **  Tours  of  the 
10th  instant  receiyed,  respecting  Mrs.  W.'s  claim  npon  me.  It  is  totally  out  of 
my  power  at  the  present  time  to  liquidate  the  whole  or  even  part  of  the  same.  I 
am  in  the  anticipation  of  a  hetter  position,  and,  should  I  be  successful,  Mrs.  W.'s 
claim  shall  have  my  first  consideration.  Meanwhile,  I  shall  be  pleased  to  pay  a 
reasonable  interest  on  the  amount.  Shew  this  letter  to  Mrs.  W.,  and  tell  her  the 
claim  has  not  been  forgotten  by  me,  and  shall  be  liquidated  at  the  earliest  oppor-> 
tonity  poMible :"  and  on  the  6th  of  March,  1871,  the  defendant  again  wrote, — 
'*  At  present  it  is  utterly  out  of  my  power  to  do  anything.  I  am  willing  to  en- 
deaTOur  to  pay  it  [the  debt]  off  by  easy  instalments ;  or  I  am  willing  to  pay  you 
any  reasonable  interest  to  let  the  matter  remain  for  the  present,"  &a 

In  an  action  for  nxmey  lent,  with  a  count  upon  a  promise  to  pay  in  considera* 
tion  of  the  plaintiff's  fwbeaiance  to  sue  upon  the  I.O.U. : — 

ffeld^  that  these  letters  amounted  to  a  sufficient  promise^  founded  upon  a  good 
consideration,  to  take  the  case  out  of  the  Statute  of  Limitations. 

AcnoK  for  money  lent,  interest,  and  money  found  due  npon 
acooonts  stated.  PleaSy'never  indebted,  and  the  Statute  of  Limita- 
tions.   Issue  thereon. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at  Guildhall 
after  last  Hilary  Term.  The  plaintiff  wa3  the  widow  of  a  billiard 
marker  residing  at  Yentnor,  at  which  place  the  defendant  was 
station-master.  Her  evidence  was  to  the  following  effect : — ^During 
the  life-time  of  her  husband  (who  died  on  the  14th  of  July,  1867), 
she  had  lent  various  sums  to  the  defendant,  amounting  in  the 
whole  to  20L  On  the  16th  of  July  she  obtained  from  the  defen- 
dant an  LO.U.  for  that  sum,  and,  being  indebted  to  one  Alexander 
for  the  funeral  expenses  of  her  deceased  husband,  she  handed  the 
L  O.  U.  to  him.  On  the  28th  of  September,  1870  (no  previous 
application  appearing  to  have  been  made  to  him  on  the  sub- 
ject), Alexander  wrote  to  the  defendant,  83  follows : — **  I  have  to 
apply  to  you  for  the  sum  of  207.  upon  your  I.O.U.  given  to  Mrs. 
Wilby,  which  she  has  handed  to  me  as  part  payment  of  the  funeral 
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1875       expenses  of  her  late  husband.''    On  the  10th  of  October^  Alexander 
WiLBY  ~  sgain  wrote  to  the  defendant^  threatening  him  with  legal  proceed- 
^  ^'         ings.    This  last  letter  produced  from  the  defendant  the  following 
reply,  dated  the  12th  of  October : — 

Tonrs  of  the  10th  instant  received,  respecting  Mrs.  Wilby's  claim  upon  me. 
It  is  totally  out  of  my  power  at  the  present  time  to  liquidate  the  whole  or  even 
part  of  the  same :  but,  on  the  contrary,  it  would  much  alter  my  position,  and 
l)0flsibly  prove  my  ruin.  I  am  in  the  anticipation  of  a  better  position,  which  your 
proceedings  against  me  would  entirely  debar  me  from ;  and,  should  I  be  suceessfhT, 
Mrs,  Wilby's  'claim  shall  have  my  first  consideration.  Meanwhile  you,  as  a 
stranger  to  me,  I  shall  be  pleased  to  pay  a  reasonable  interest  on  the  amount 
But  do,  I  beg  once  more,  not  think  of  law,  as  it  would  entirely  crush  me.  Please 
shew  this  letter  to  Mrs.  "Wilby,  and  tell  her  the  clahn  has  not  been  forgottan  by 
me,  and  shall  be  liquidated  at  the  earliest  opportunity  possible. 

On  the  6th  of  March,  1871,  the  defendant  again  wrote  to  Alex- 
ander : — 

I  can  assure  you  at  present  it  is  utterly  out  of  my  power  to  do  anything  1 
am  willing  to  endeavour  to  pay  it  ofif  by  easy  instalments.  They  must  be  small, 
as  my  salary  is  quite  nominal :  or,  I  am  willing  to  pay  you  any  reasonable  interast 
to  let  the  matter  remain  for  the  present  Let  me  beg  of  yon  to  accept  one  of  my 
propositions ;  for,  1  really  cannot  see  you  will  do  any  good  by  issuing  process,  bat, 
on  the  contrary,  you  may  lose  me  my  appointment,  and  the  diance  of  payment 
tben  would  be  more  remote. 

The  writ  in  this  action  was  issued  in  1874,  and  there  was  no 
evidence  of  any  personal  or  other  direct  communication  between 
the  plaintiff  and  the  defendant  from  the  time  of  the  alleged  ad- 
vances of  the  money  till  the  day  before  the  triaL 

On  the  part  of  the  defendant  it  was  submitted  that  the  debt,  if 
any,  was  barred  by  the  statute,  and  that  the  promise  to  Alexander 
did  not  revive  it. 

The  learned  judge  gave  the  plaintiff  leave  to  add  a  count  upon 
a  promise  to  pay  in  consideration  of  the  plaintiff's  forbearance  to 
sue :  and  he  told  the  jury  that,  if  they  believed  that  the  plaintiff 
acted  upon  the  defendant's  letters  to  Alexander,  and  in  considera- 
tion of  those  promises  forebore  to  sue  him,  they  should  find  for  the 
plaintiff 

The  jury  accordingly  found  for  the  plaintiff,  damages  23Z. ;  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit  if  the 
Court  should  be  of  opinion  that  there  was  no  evidence  to  go  to  the 

jury. 

Bratfy  moved  accordingly.  There  was  no  evidence  to  shew 
that  the  money  lent  was  not  the  money  of  the  husband :  conse- 
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•quentiy,  upon  his  death,  it  would  pass  to  his  personal  represen-       1875 
tatives.    There  was,  therefore,  no  existing  debt  which  could  be  the      wubt 
subject  of  forbearance  as  between  the  plaintiff  and  the  defendant      ^' 
**  ForbearancCi  where  originally  there  is  no  cause  of  action,  is  no 
consideration  to  raise  an  assumpsit :"  Loyd  y.  Lee.  (1)    ^*  Forbear- 
ance of  suit  against  a  defendant,  where  originally  there  was  not  any 
'Cause  of  action,  and  where  the  plaintiff  must  necessarily  have 
failed,  is  not  a  consideration  to.  support  an  assumpsit :"  1  Sel.  N« 
f .  18th  ed  60,  citing  Wade  v.  Simeon.  (2)     Besides,  the'propo- 
fiition  contained  in  the  defendant's  letter  of  the  6th  of  March, 
1871,  consisted  of  two  altematives,  neither  of  which  was  in  terms 
accepted,  and  therefore  there  was  no  binding  contract :  M'lver  v. 
Biehardaofi  (3) ;  Modey  y.  TinUer.  (4)    And,  further,  the  promise 
here,  if  any,  was  made  to  Alexander,  the  holder  of  the  LO.U.,  and 
not  to  the  plaintiffl 

LoBD  Coleridge,  C.J.  I  am  of  opinion  that  there  is  no  ground 
for  a  rule  in  this  case.  The  facts  are  shortly  these : — A  sum  of 
20ln  was  advanced  by  the  plaintiff  during  the  life-time  of  her  hus- 
band to  the  defendant.  After  the  death  of  the  husband,  an  L  0.  U. 
was  given  by  the  defendant  to  the  wife,  and  she  handed  it  to 
Alexander  in  payment  of  her  husband's  ftmeral  expenses.  The 
L  O.  U.  was  never  paid.  The  transaction  took  place  long  enough 
ago  to  bar  the  remedy  on  the  I.  0.  IJ.  Certain  letters  from  the 
defendant  to  Alexander  are  relied  on  as  promises  for  a  fresh  con- 
sideration to  pay  the  debt.  The  material  letters  are  those  of  the 
12th  of  October,  1870,  and  the  6th  of  March,  1871.  The  letter 
of  October,  1870,  is  in  substance  as  follows : — ^*  Yours  of  the  10th 
instant  received,  respecting  Mrs.  Wilby's  claim  upon  me.  It  is 
totally  out  of  my  power  at  the  present  time  to  liquidate  the  whole 
or  even  part  of  the  same.  I  am  in  the  anticipation  of  a  better 
position,  and,  should  I  be  successful,  Mrs.  Wilby's  claim  shall 
have  my  first  consideration.  Meanwhile,  I  shall  be  pleased  to  pay 
a  reasonable  interest  on  the  amount  Shew  this  letter  to  Mrs. 
Wilby,  and  tell  her  the  claim,** — ^that  is,  her  claim, — '^has  not 
been  forgotten  by  me,  and  shall  be  liquidated  at  the  earliest  op- 
portunity possible.'*    It  may  be  that  that  letter  alone  would  not  be 

(1)  1  Str.  94.  (3)  1  M.  &  S.  657. 

(2)  2  0.  B.  567.  (4)  1  C.  M.  &  R.  692. 
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1^5  Bucli  a  promise  to  pay  in  any  event  as  would  soffice  to  take  the 
WiLBT  case  out  of  the  Statute  of  Limitations.  But  it  at  all  events  gets 
j^^g^  rid  of  one  of  the  points  made  by  Mr.  Bray,  that  the  defendant  wa» 
dealing  with  Alexander  alone.  The  whole  tenor  of  the  letter  is 
inconsistent  with  that  view.  It  is  rery  good  evidence  to  shew 
that  the  defendant  perfectly  well  understood  that  he  was  dealing 
with  Alexander  as  the  agent  of  Mrs.  Wilby.  Then  comes  the 
letter  of  the  6th  of  Marcli,  1871 : — **  I  can  assure  yon  at  present 
it  is  utterly  out  of  my  power  to  do  anything,  I  am  willing  to 
endeavour  to  pay  it  [the  debt]  off  by  easy  instalments :  or  I  am 
willing  to  pay  you  any  reasonable  interest  to  let  the  matter  remain 
for  the  present,**  &c.  This  also  shews  that  the  defendant  knew 
he  wa3  dealing  with  Alexander  as  the  plaintiff's  agent.  The  matter 
remained  over  until  1874,  when  the  plaintiff  sued  upon  that  letter  ^ 
and  it  appears  to  me  that  these  letters,  coupled  with  the  plaintiffs 
forbearance  to  sue,  amply  support  the  plaintiff's  claim  in  this 
action.  Mr.  Bray  insists  that,  although  that  might  be  so  if  there 
was  any  original  consideration  or  any  existing  debt;  but  that  here 
there  was  no  original  debt,  and  no  consideration  for  the  fresh  pro- 
mise. I  do  not  agree  with  him.  The  money  was  originally 
advanced  out  of  moneys  belonging  to  the  wife.  And,  even  if  that 
had  not  been  so,  there  is  an  L  0.  U.  given  by  the  defendant^  and 
upon  a  good  consideration,  after  the  death  of  the  husband.  There 
was,  therefore,  abundant  evidence  of  a  debt  as  between  the  plain- 
tiff and  the  defendant.  The  L  0.  U.,  although  barred  by  the 
statute,  wa3  a  claim  which  might  be  the  subject  of  forbearance  at 
the  time  the  existence  of  the  debt  was  acknowledged  by  the  letter 
of  the  6th  of  March,  1871.  And,  even  if  that  were  not  so,  the 
giving  up  of  a  doubtful  claim  has  been  held  to  be  a  sufficient  con- 
sideration for  a  fresh  promise.  Upon  each  and  all  of  the  grounds, 
therefore,  it  seems  to  me  that  there  was  abundant  evidence  to 
warrant  the  jury  in  finding  that  there  was  a  fresh  promise,  and 
that  this  rule  should  be  refused. 

Dekman,  J.  I  am  of  the  same  opinion.  I  think  the  letters  of 
the  12th  of  October,  1870,  and  the  6th  of  March,  1871,  taken 
together,  amount  to  evidence  of  an  agreement,  that,  in  considera- 
tion of  ferbearanoe,  the  defendant  would  pay  the  20/.  and  interest. 
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And  I  think  the  I.  O.  U.  was,  under  the  circumstances^  ample        1875 
consideration  for  that  promise.    The  only  point  upon  which  I  have      Wilby 
entertained  doubt  is,  as  to  whether  this  was  an  agreement  with      elgee. 
Alexander  or  with  Mrs.  Wilby,  through  Alexander  as  her  agent. 
But,  upon  reading  the  letters  carefully,  I  think  they  afford  abun- 
dant eyidence  that  the  defendant  knew  he  was  dealing  witli 
Alexander  as  the  agent  of  the  plainti£ 

Abghibald,  J.  I  am  of  the  same  opinion.  The  verdict  rests 
apon  the  count  added  by  my  Brother  Brett  at  the  trial,  that  the 
defendant  promised  to  pay  the  I.  0.  U.  with  interest,  in  con- 
sideration of  the  plaintiff's  forbearance  to  sue ;  and  I  think  there 
was  abundant  evidence  to  support  the  action  in  that  form.  The 
I.  O.  XJ.  was  given  for  money  advanced  by  the  plaintiff  in  her 
husband's  life-time,  which  money  was  her  own ;  and  it  was  given  to 
faer  after  her  husband's  death.  The  debt  created  by  that  L  0.  U. 
being  barred  by  the  Statute  of  Limitations,  an  action  could  not  have 
been  maintained  on  the  L  0.  U.  without  some  fresh  promise.  Now, 
I  do  not  think  the  letter  of  the  12th  of  October,  1870,  amounts  to 
an  absolute  promise  to  pay ;  but  the  letter  of  the  6th  of  March, 
1871,  contains  a  distinct  offer  to  pay  the  debt  by  instalments,  or 
interest  until  payment.  It  has  been  objected  that  there  was  no 
formal  acceptance  of  either  one  or  other  of  these  alternatives. 
Possibly  that  might  have  been  a  good  objection  if  the  action  had 
rested  upon  the  first  alternative ;  but,  there  having  been  a  for- 
bearance to  sue,  that  at  all  events  is  sufficient  evidence  of  the 
second  alternative  having  been  accepted.  The  forbearance  to 
enforce  a  doubtful  claim  has  been  held  to  be  enough  to  support  a 
promise  to  pay.  But  here  I  go  further :  I  hold  that  the  abstaining 
to  sue  upon  the  I.  0.  XT.  was  a  sufficient  forbearance  of  a  legal 
daim  to  give  rise  to  a  consideration  for  the  fresh  promise  on  the 
part  of  the  defendant  to  pay  the  2021  and  interest.  Looking  at 
the  two  letters,  I  also  think  there  was  abundant  evidence  that  the 
defendant  knew  he  was  dealing  with  Alexander  as  the  plaintiff's 
agent.    Upon  the  whole,  therefore,  I  think  the  verdict  was  right. 

Bbett,  J.,  concurred.  ; 

Bute  refuied. 

Attorneys  for  defendant :  Wood,  Street,  dt  Hayter. 
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1875  SHEPHEARD  v.  WHITAKER. 


LCbd — Innuendo --Arrest  of  Judgment^^Damages. 

In  a  periodical  pablication  circulating  amongst  booksellere  and  stationeia,  the 
proprietor,  by  a  mistake  in  the  arrangement  of  the  London  Chizette  annonnce- 
ments,  inserted  the  names  of  the  plaintiffs  firm  (who  were  stationers)  under  the 
head  "  First  Meetings  under  the  Bankruptcy  Act,"  instead  of  under ''  Dissolutiona 
of  Partnerships." 

In  a  count  for  libel,  the  innuendo  was,  *'  meaning  thereby  that  the  plaintiff  had 
been  bankrupt  or  had  taken  proceedings  in  liquidation  or  for  composition.'*  The 
jury  hairing  found  the  publication  libellous,  and  haying  assessed  the  damages  at 
OOZ.  :— 

The  Court  refused  to  arrest  the  judgment  or  to  interfere  with  the  finding. 

The  declaration  stated  that  the  defendant  falsely  and  mail- 
cioosly  printed  and  published  in  a  certain  newspaper  called  The 
Bookseller,  the  words  following,  that  is  to  say : — ''  The  Gazette. 
First  meeting  under  the  new  Bankruptcy  Act.    Shepheard,  Shep- 
heard,  and  Yeomans,  Oarrick  Street  and  Cheapside,  under  the 
firm  of  British  and  Foreign   Stationery  Company,  stationers, 
printers,  and  booksellers,  as  regards  Charles  Yeomans," — ^the  de- 
fendant meaning  thereby  that  the  plaintiff's  firm  had  been  bank- 
rupt, or  had  taken  proceedings  in  liquidation  or  for  composition, 
and  that  a  first  meeting] of  creditors  under  their  bankruptcy  or 
proceedings  in  ^liquidation  or  for  composition  was  about  to  be 
held. 

Plea,  not  guilty     Issue  thereon. 

At  the  trial  before  Grove  J.,  at  the  sittings  in  Middlesex  after 
last  term,  it  appeared  that,  through  the  negligence  of  the  persons 
in  the  defendant's  employ,  instead  of  announcing  in  the  extracts 
from  the  London  Gazette  inserted  in  their  newspaper  caUed  The 
Bookseller,  published  on  the  1st  of  January,  1875,  that  there  had 
been  a  dissolution  of  the  partnership  of  their  firm,  the  adyertise- 
ment  announcing  it  was  inserted  amongst  the  first  meetings  under 
the  Bankruptcy  Act. 

Upon  the  discovery  of  the  mistake,  the  defendant,  whose  publi- 
cation only  appeared  monthly,  printed  and  circulated  amongst  the 
trade  4000  copies  of  the  Booksellers'  Circular  explaining  the 
blunder,  and  inserted  an  ample  apology  in  his  next  issue,  on  the 
Ist  of  February,  and  also  in  the  Stationers'  Circular  of  the  5tL 


VOL.  X.]  EASTEE  TEEM,  XXXVIH  VIOT.  505 

Yeomans  had  brought  a  similar  action,  which  was  settled  by  a        1875 
nominal  verdict.  bhkphsabd 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the    ^hitadb. 
publication  was  Ubelloos^  telling  them  that  at  all  events  it  was  not 
a  case  for  serious  damages. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  507. 

Weaiherfield  moved  for  a  new  trial  on  the  grounds  of  misdirec- 
tion and  that  the  damages  were  excessive:  he  also  moved  to 
arrest  the  judgment,  on  the  ground  that  the  declaration  disclosed 
no  cause  of  action.  He  submitted  that  the  form  in  which  the  an- 
nouncement appeared  was  such  that  no  person  of  ordinary  intelli- 
gence could  have  been  misled  by  it ;  that  the  learned  judge  ought 
not  to  have  left  the  case  to  the  jury ;  that,  if  anybody  was  likely 
to  be  affected  by  the  publication,  it  was  Yeomans  only ;  and  that, 
at  all  events,  the  damages  were  unjustifiably  large. 

LoBD  GoLEHiDQE,  C  J.  I  am  of  opinion  that  there  should  be 
no  rule.  To  entitle  the  defendant  to  complain  of  the  declaration, 
he  must  shew  that  the  words  cannot  'possibly  bear  the  sense  im- 
puted to  them  in  the  innuendo.  I  think  the  result  suggested  by  it 
might  and  probably  would  follow  from  such  a  publication.  A 
person  reading  the  announcement  might  well  suppose  that  the 
parties  referred  to  had  been  bankrupt  With  regard  to  the 
damages,  I  see  no  ground  for  saying  that  they  are  at  all  excessive 
or  unreasonable. 

Bbett,  J.  Whether  a  publication  amounts  to  a  libel  or  not  is 
a  question  for  the  jury;  and,  as  it  is  impossible  for  us  to  say  that 
the  words  could  not  by  possibility  amount  to  a  libel,  the  judgment 
cannot  be  arrested.  The  damages  doubtless  are  somewhat  high, 
seeiag  that  no  malice  is  suggested.  But  it  is  not  surprising  that 
a  jury  should  give  large  damages  where  bankruptcy  is  imputed  to 
a  trader. 

D£KB£AK  and  Huddleston,  JJ.,  concurred. 

Bide  refuied. 

Attorney  for  defendant :  O.  M.  Weaiherfield. 

202  8 
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Ig75  CORY  AND  Others  v.  BRISTOW. 

AprU  26.        Poor-raU-^Rateability  of  "  Moorings  in  the  Biver  Thames  " — Thames  Comer- 

vancy  Act,  1857  (20  ii  21  Vict  e.  clxvU),  s.  91. 

The  plaantifis  were  possessed  of  a  floating  derrick  Ux  unloading  ooals  from 
colliers  and  reloading  them  into  baiges  in  the  River  Thames  within  the  boundar}' 
of  the  parish  of  Greenwich,  which  derrick  had  been  for  several  years  moored  or 
anchored  at  the  same  spot  to  moorings  which  had  been  placed  by  them  in  the  bed 
of  the  river  with  the  permission  of  the  conservators  under  s.  91  of  the  Thames 
Conservancy  Act,  1857,  subject  to  the  payment  of  a  certain  rent^  and  to  removal 
at  the  will  of  the  conservators. 

These  moorings  consisted  of  two  single-fluked  anchors  with  iron  stocks  such  as 
,  are  only  used  for  permanent  moorings,  which  buried  themselves  by  their  own 

weight  in  the  bed  of  the  river,  and  two  laxge  fan-shaped  screws  screwed  into  the 
bed  of  the  river  to  a  depth  of  ten  feet  [or  of  two  large  stones  sunk  by  dredging 
into  the  river's  bed],  to  which  anchors  and  screws  [or  stones]  the  derrick  was 
fastened  by  means  of  chain-cables.  The  anchors  and  screws  [or  stones]  fonued 
permanent  moorings,  which  it  would  be  impossible  for  the  derrick  using  them  to 
weigh  in  the  ordinary  way : — 

HeU  that  the  plaintifls  were  not  liable  to  be  rated  or  assessed  to  the  relief  of 
the  poor  of  the  parish  in  respect  of  these  **  moorings,"  inasmuch  as  they  bad  not 
an  exclusive  occupation  of  any  portion  of  the  soil  of  the  river,  but  merely  a 
licence  to  attach  their  vessel  to  the  moorings,  at  the  pleasure  of  the  conservators. 

This  was  an  action  brought  (in  pursuance  of  9  Geo.  4,  c  43, 
a  local  Act)  against  the  defendant  as  clerk  to  the  churchwardens, 
&c.,  of  Greenwich,  to  recover  5001.,  for  damages  sustained  by 
the  plaintiffs  by  the  unlawful  seizure  and  conversion  by  tiie 
churchwardens,  &c.,  of  a  ship  known  by  the  name  of  the  Adas 
No.  2y  and  for  money  had  and  received  by  the  churchwardens, 
&Q,,  to  the  use  of  the  plaintiffs. 

The  cause  came'^on  to  be  tried  before  Brett,  J.,  at  the  sittings 
in  Middlesex  after  Hilary  Term,  1874,  when  a  yerdict  was  found 
for  the  plainti£b  for  145Z.,  subject  to  the  opinion  of  the  Court  upon 
the  following  case : — 

1.  The  plaintiffs  are  coal-merchants  carrying  on  business  in 
London. 

2.  The  defendant  is  derk  to  the  churchwardens,  overseers,  and 
directors  of  the  parish  of  Greenwich,  and  as  such  is  liable  to  be 
sued  for  the  acts  of  the  churchwardens,  &c.,  in  pursuance  of  the 
above-mentioned  statute. 
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3.  On  the  2Qd  of  November,  1871,  certain  rates  or  assessments 
for  the  relief  of  the  poor  of  Greenwich,  and  for  other  purposes, 
were  made  by  the  chorchwardens,  &c.,  in  vestry  assembled,  under 
certain  local  Acts  relating  to  Greenwich,  viz.  4  Geo.  4,  c.  70,  and 
9  Geo.  4,  c.  43,  and  the  said  rates  or  assessments  were  afterwards 
allowed  by  two  justices  of  the  peace  for  the  county  of  Kent,  and 
notice  of  the  same  was  duly  given  after  the  allowance  of  the 
same,  in  all  respects  in  pursuance  of  those  statutes. 

4.  In  and  by  the  said  rates  or  assessments  the  plaintiffs  were 
rated  or  assessed  in  the  sum  of  1S91.  as  the  occupiers  of  certain 
lands  in  the  parish  of  Greenwich,  to  wit,  moorings  to  which  coal 
derricks,  that  is  to  say.  Atlas  No.  1  and  Atlas  No.  2,  are  moored 
to  the  bed  of  the  Biver  Thames.  The  following  is  a  copy  of  the 
entries  in  the  rate  or  assessment-book,  so  far  as  regards  the  poor- 
rate  r-r- 


1875 

COBT 
V, 

Bbistow. 


Name  of  Occupier. 


Deflcrtptton  of  Property  rated. 


Rateable 
Value. 


FintlntUl-   ' 
ment,  payable 
6  Not.  Ib71.  ' 


£   8.  d.      £,    8,    d,    £,   8.  d. 
William  Gory  &  Son   Moorings  to  which  coal 

t    derrick  and  apparatus, 
;    Atlas  No.  1,  are  moored 

;    to  bed  of  river      ,     .  I  434  0  0     23  10    2    23  10  2 
William  Cory  &  Son    Moorings  to  which  coal 

derrick  and  apparatus. 
Atlas  No.  2,  are  moored 
to  bed  of  river      •     . 


400  0  0 


21  13    4  ,  21  13  4 


The  form  of  the  other  rates  varies  slightly  from  the  above  ; 
but  the  description  of  the  property  rated  is  identically  the  same. 

5.  The  coal  derricks  are  large  floating  hulks,  and  are  respec- 
tively  about  250  feet  long  and  90  feet  wide.  They  are  separately 
fitted  up  with  the  necessary  machinery  and  apparatus  for  unload- 
ing coal  from  colliers  and  re-loading  the  same  into  vessels  and 
barges  brought  alongside.  No  coals  are  deposited  or  stored  in 
the  derricks^  nor  does  any  one  live  or  sleep  thereon. 

6.  The  derricks  are  the  property  of  the  plaintiffs,  and  ride 
afloat  on  the  river  Thames,  within  the  boundary  of  the  parish  of 
Greenwich.  They  have  been  moored  or  anchored  at  the  same 
place  for  some  years,  but  daily  change  their  position  slightly  with 
the  ebb  and  flow  of  the  tide. 
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1875  7.  Atlas  No.  1  was  originally  a  yessel  called  a  derrick  bnilt  and 

Ck>BT  ,     constrncted  for  the  purpose  of  raising  wrecks  and  sunken  vessels^ 

BBmxow.     ^^^  anchored  in  the  Thames,  but  not  at  the  place  where  she  now 

rides.    She  afterwards  came  into  the  possession  of  Measns.  Cory, 

the  plaintiffs,  when  alterations  were  made  in  her  to  adapt  her  to 

her  present  use,  and  she  was  removed  £rom  her  then  to  her  present 

position. 

8.  The  place  where  she  was  originally  moored  wa3  about  a 
quarter  of  a  mile  further  up  the  river ;  and  she  was  then  kept  in 
position  by  four  anchors,  two  on  the  north  and  two  on  the  south. 
In  moving  her  from  this  position,  where  she  had  remained  about 
three  years,  to  her  present  one,  the  four  anchors  and  the  chain 
cables  were  removed  with  her ;  and  two  of  them  were  put  down 
again  in  mooring  her  at  her  present  moorings. 

9.  The  derrick  Atlas  No.  1  is  now  moored  or  retained  at  the 
spot  where  she  floats  in  the  following  way,  i.e.  by  two  single- 
fluke  anchors  on  the  side  nearest  the  shore,  by  two  stones  on  the 
channel  side,  and  by  two  stream  anchors,  one  at  her  head  and  the 
other  at  her  stem. 

10.  Prior  to  Atlas  No.  1  taking  up  her  position,  the  resolution 
next  following  was  passed  by  the  conservators  of  the  river  Thames^ 
in^whom,  by  virtue  of  the  Thames  Conservancy  Acts,  the  soil  and 
bed  of  the  river  Thames  is  vested ;  and  the  terms  and  conditions 
therein  contained  were  assented  and  agreed  to  by  the  plaintiffi : — 

Besolved, — ^That  permission  be  given  to  Messrs.  Cory  &  Son  to  lay  down 
moorings  (at  which  they  may  place  derrick  hulk)  immediately  opposite  the  sluice 
next  eastward  of  Angerstein's  Wharf,  East  Greenwich,  and  510  feet  from  the 
river  wall  at  the  said  sluice,  as  per  plan ;  the  work  to  he  done  to  the  satisfiEictioa 
of  the  oonseryators  of  the  river  Thames  and  under  the  inspection  of  the  harbour- 
master, and  to  remain  on  the  following  conditions  being  agreed  to  and  observed 
by]  Messrs.  Cory,  vis.  that  the  accommodation  be  assessed  and  the  rent  paid 
thereon ;  that  the  hulk  be  not  used  for  the  purpose  of  storing  coals ;  that  it  be 
for  the  general  use  of  the  coal-trade,  but  the  barges  to  or  from  the  hulk  be  in  all 
cases  towod  by  a  steam-tug  to  or  from  the  Custom  House,  London ;  that  all 
vessels  leave  the  hulk  immediately  after  being  discharged,  and  that  sailing  colliers 
when  discharged  be  towed  away  to  such  parts  of  the  river  as  the  harbour-master 
may  direct ;  and  in  all  other  respects  to  be  worked  to  the  satisfaction  of  the  con- 
servators under  the  inspection  of  the  harbour^master;  and  with  the  full  under- 
standing on  the  part  of  Messrs.  Cory  that,  if  at  any  time  hereafter  it  shall  be 
found  by  the  conservators  inexpedient  to  permit  the  moorings  for  the  denick- 
hulks  to  remain  in  that  or  any  other  part  of  the  river,  the  conservators  will. 
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under  the  powers  vested  in  them  by  the  91st  section  of  the  Thames  Conservancy        1875 
Act,  cause  the  same  to  be  removed.  - 


COBT 

11.  Instead  of  themselTes  laying  down  the  moorings^  as  oon-    bbirow 
templated  by  the  above  resolution,  the   plaintiffs  procured  the 
necessary  work  to  be  done  by  the  workmen  of  the  conservators^ 

and  paid  the  conservators  the  whole  of  the  costs  and  charges  of  the 
materials  and  labour  expended  on  the  same. 

12.  The  moorings  as  actually  laid  down  for  Atlas  No.  1,  consist 
of  four  anchors  and  two  stones.  Of  the  anchors,  the  two  men- 
tioned in  paragraph  8  are  small  and  of  little  importance ;  and  it  was 
not  contended  on  the  part  of  the  defendant  that  any  liability  to  be 
rated  in  respect  of  the  soil  occupied  by  them  attached  to  the 
plaintiffs.  But  tlie  other  two  anchors  are  made  with  one  fluke 
each,  and  are  such  as  are  never  nsed  as  anchors  on  board  ship, 
but  are  only  used  for  permanent  moorings.  Anchors  with  one 
fluke  could  not  be  trusted  to  take  the  ground  when  dropped  in  the 
ordinary  way.  In  laying  down  each  of  these  anchors  a  hole  wa3 
dredged  out  large  enough  to  contain  the  whole  of  the  anchor,  and 
to  a  depth  between  seven  and  eight  feet  below  the  bed  of  the 
river.  The  anchor  was  then  carefully  laid  in  with  the  fluke  down- 
wards, and  the  hole  was  afterwards  filled  up  to  the  level  of  the 
bed  of  the  river  with  ballast  which  lies  all  round  and  over  the 
anchor,  through  which  ballast  the  chain  cable  is  led  up  to  the 
derrick. 

13.  The  two  stones  are  eadi  of  them  about  7  feet  long  by  5  feet 
wide,  and  3  feet  thick.  In  order  to  put  each  of  these  stones  in 
their  places,  a  hole  was  dredged  out  large  enough  to  contain  the 
stone,  and  about  seven  feet  deep.  The  stone  was  then  let  down 
into  the  hole,  and  the  hole  then  filled  up  to  the  level  of  the  bed  of 
the  river  with  ballast.  There  is  about  four  feet  thickness  of  ballast 
on  each  stone,  and  about  70  tons  of  ballast  are  used  in  each  hole. 
A  chain  cable  is  led  up  through  the  ballast  to  the  derrick. 

The  moorings  formed  by  these  two  anchors  and  stones  are  as  firm 
moorings  as  it  is  possible  to  place  in  the  river.  It  is  quite  impos- 
sible that  the  derrick  using  them  can  weigh  them  in  the  ordinary 
way  in  which  ships  weigh  anchor.  If  the  derrick  had  to  be 
moved,  it  could  only  be  by  casting  off  the  cables,  and  leaving  the 
anchors  and  stones  behind. 


508  OOUBT  OF  OO&CMON  PLBAS.  [L.  R 

1875  14, 15.  Atlas  No.  2  wa3  built  at  Jarrow  on  the  Tyne,  and  towed 

~~  G6rt       thence  by  steamer  to  her  present  position*    Prior  to  her  taking  up 

BRimAv     ^^^  berth,  an  arrangement  was  entered  into  by  the  plaintiffs  with 

the  conservators  in  terms  similar  to  that  with  tespoct  to  Adas 

No.  1,  as  mentioned  in  paragraph  10. 

16.  The  material  portion  of  the  moorings  of  Atlas  No.  2  consists 
of  two  anchors  similar  to  the  anchors  mentioned  in  paragraph  12,. 
but  having  iron  instead  of  wooden  stocks,  which  bury  themsdves 
by  their  own  weight  in  the  bed  of  the  river,  so  that  it  was  not  neces- 
sary to  dredge  holes  to  receive  them.  But,  instead  of  the  stones 
used  for  Atlas  No.  1,  two  large  fan-shaped  screws  have  been  used. 
These  are  screwed  into  the  bed  of  the  river,  to  a  depth  of  10  feet. 
These  screws,  together  with  the  two  single-fluke  anchors  fomb 
moorings  as  permanent  as  those  used  for  Atlas  No.  1 ;  and  it 
would  be  equally  impossible  for  the  derrick  using  them  to  weigh 
them  in  the  ordinary  way. 

17.  The  rent  paid  by  the  plaintiffs  is  6007.  per  annum  for  the 
moorings  of  Atlas  No.  1,  and  6507.  for  the  moorings  of  Atlas  No.  2. 

18.  The  plaintiffs,  under  the  circumstances  above  stated,  denied 
that  they  were  the  occupiers  of  land  in  the  parish  of  Greenwich,, 
and  denied  that  they  were  liable  as  such  to  be  rated  or  assessed  to 
the  relief  of  the  poor  of  the  parish,  and  therefore  refused  to  pay 
the  1397.  at  which  they  were  rated  and  assessed  as  aforesaid,  or  any 
part  thereof 

19.  The  churchwardens,  &c.,  thereupon  caused  the  plaintiffs  to 
be  summoned  before  the  magistrate  sitting  at  the  police-court  at 
Greenwich,  to  shew  cause  why  they  (the  plaintiffs)  refused  to  pay 
the  sum  assessed  for  and  in  respect  of  a  house,  building,  land, 
tenement,  and  hereditament;  and  such  proceedings  were  there- 
upon  had  that  the  magistrate  issued  a  warrant  of  distress  for  the 
levy  of  the  said  sum  of  1S91,  upon  the  goods  and  chattels  of  the 
plaintiffs;  and  the  churchwardens,  &c.,  thereupon,  in  pursuance 
of  the  said  warrant,  caused  the  derrick  Atlas  No.  2  to  be  seized 
and  taken  as  and  for  the  distress  in  the  warrant  mentioned. 

20.  The  plainti£&  thereupon,  in  order  to  free  the  derrick  from 
such  seizure,  paid  under  protest  to  the  churchwardens,  &a,  the 
said  sum  of  139L,  together  with  71  9s.  for  costs,  amounting  in  the 
whole  to  1462.  9s.,  and  brought  this  action  to  recover  damages  for 
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the  seizarBi  which  they  allege  to  be  illegal,  and  also  to  recoTcr       1875 
the  money  so  paid  by  them  mider  protest.  qo^y  ~ 

21.  It  was  agreed  that  the  pleadings  should  form  part  of  the     bbiTtow. 
case,  and  that  no  objection  should  be  taken  to  Bxxok  pleadings ; 
also  that  the  statute  20  &  21  Vict.  c.  ozlyii.  (the  Thames  Con- 
seryancy  Act)  should  fcnrm  part  of  the  case. 

The  qtiestion  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  occupiers  of  land  in  the  parish  of  Greenwich,  and 
liable  as  such  to  be  rated  or  assessed  to  the  relief  of  the  poor  of 
the  parish. 

PatcheU,  for  the  plaintiffs.  The  facts  of  the  present  case  are  not 
so  different  from  those  of  Cory  y.  Churchwardens  of  Greemoich  (1) 
as  substantially  to  vary  the  question ;  the  only  difference  being 
that  on  that  occasion  the  anchors  and  stones  were  dropped  into  the 
bed  of  the  river  by  the  derrick  itself,  whereas  here  they  were 
placed  there  by  other  means,  and  were  sunk  a  little  deeper.  The 
plaintifis  in  fact  are  merely  anchoring  their  yessel  in  a  navigable 
river  where  the  law  allows  them  to  anchor,  subject  only  to  the 
powers  and  authorities  given  to  the  conservators  of  the  river. 
The  plaintiffs  have  done  this  with  the  permission  of  the  conserva- 
tors. The  resolution  set  out  in  paragraph  10  of  the  case  amounts 
to  a  licence  only.  The  plaintiffs  do  not  occupy  any  land  under  it. 
Indeed,  the  conservators  have  no  power  to  demise  any  part  of  the 
soil  of  the  river,  under  20  &  21  Vict.  c.  cxlvii.  In  Watkim  v. 
Overseers  of  MiUonrnext-Oravesend  (2),  a  document  like  this  was 
held  to  operate  as  a  licence  only,  and  not  as  a  demise.  In  Orant 
V,  Oxford  Local  Board  (3),  the  University  Boat  Club  was  held  not 
to  be  rateable  in  respect  of  an  occupation  of  moorings  not  sub- 
stantially differing  from  these.  Cockburn,  C.X,  there  says  that 
''  exclusive  occupation  must  necessarily  be  the  foundation  of  rate- 
ability.'*  To  render  the  plaintiffs  rateable  here,  there  must  be  a 
parting  by  the  conservators  with  the  exclusive  possession  of  the 
soil  to  them :  Allan  v.  Overseers  of  Liverjpool  (4)  And  see  Begi,  v. 
Ahney  Park  Cemetery  Co.  (5) ;  London  and  North  Western  By.  Co. 
V.  Buckmaster.  (6) 

(1)  Law  Rep.  7.  C.  P.  499.  ,       (4)  Law  Rep.  9  Q.  B.  180. 

(2)  Law  Rep.  3  Q.  B.  350.        (5)  Law  Rep.  8  Q.  B.  515. 
(8)  Law  Rep.  4  Q.  B.  9.  (6)  jLaw  Rep.  10  Q.  B.  70. 
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1875  Barrow,  contra.    In  Cory  v.  Overseers  of  Qreenmch  (1),  the 

Co«T       moorings  were  dropped  by  the  derrick  as  an  ordinary  anchor 

BBijnow  ™8^*  ^'  '^^^^  ^fts  ^^^  ▼©'y  foundation  of  the  judgment  of 
Willes,  J.,  and  the  ground  upon  which  that  learned  judge  dis- 
tinguished that  case  from  Forrest  y.  Overseers  of  Oreenwicb.  (2) 
The  moorings  in  WaQcins  t.  Overseers  of  MiUotirnext-Gra/vesend  (3), 
as  to  permanence  and  fixity,  are  substantially  the  same  as  here; 
and  Blackburn,  J.,  says  (4) :  "  I  think  these  moorings  are  so 
attached  to  this  part  of  the  soil  of  the  river,  that,  if  the  appellant 
was  the  occupier  of  the  moorings,  he  would  be  occupier  of  the 
soil."  There,  the  moorings  were  placed  in  the  bed  of  the  river 
by  the  conservators ;  here,  by  the  plaintiffs  themselves  under  the 
licence  of  the  conservators.  In  Forrest  v.  Overseers  of  Chreen- 
wich  (2),  Lord  Campbell,  C. J.,  says  (5) :  *'  Had  the  pier  always 
rested  on  the  ground,  no  question  could  have  been  raised  as  to 
its  rateability.  At  low  water  it  does  rest  on  blocks  fixed  on  the 
bed  of  the  river  for  that  purpose.  At  other  times  it  floats ;  but 
at  all  times  it  is  kept  in  its  place  by  iron  chain  cables  fastened  to 
iron  anchors  placed  in  the  bed  of  the  river,  and  by  an  iron  cham 
attached  to  an  iron  staple  fixed  in  the  stone  stairs  which  constitute 
the  landing  place.  There  it  has  remained  for  fourteen  years ;  and 
there  only  can  it  be  used  for  the  purpose  to  which  it  is  to  be 
applied.  It  therefore  has  a  locality ;  and  the  appellants  are  the 
occupiers  of  land  by  the  use  which  they  make  of  the  blocks,  of 
the  stairs  for  holding  the  staples,  and  of  the  iron  anchors  perma- 
nently placed  in  the  bed  of  the  river.  These  anchors  cannot 
properly  be  likened  to  the  anchors  of  ships  dropped  for  a  tempo- 
rary purpose."  It  is  impossible  to  discover  any  difference  between 
the  chains  and  anchors  there  and  the  chains,  anchors,  and  stones 
here.  If  these  moorings  had  been  laid  down  by  the  conservators 
themselves,  the  cases  of  Allan  v.  Overseers  of  Liverpool  (6)  and 
London  and  North  Western  By.  Co.  v.  Buckmaster  (7)  might  have 
had  some  application.  But  here  the  plaintiffs  have  not  a  mere 
licence  to  use  moorings^  but  permission  from  iJie  conservators  to 

(1)  Law  Rep.  7  C.  P.  499.  (4)  At  p.  355. 

(2)  8£.&B.8dO;  27L.J.(M.G.)  (5)  8  £.  &  B.,  at  p.  899. 
96.  (6)  Law  Bep.  9  Q.  B.  180. 

(3)  Law  Bep.  3  Q.  B.  35a  (7)  Law  Bep.  10  Q.  a  70. 
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lay  them  down  themselves.     They  have  therefore   such  a  pos-       1875 
session  as  would  enable  them  to  maintain  trespass  against  any       ckxn 
person  who  interfered  with  them.     Even  if  the  plaintiffs  had     bbiroit. 
been  wrong-doers  in  placing  the  moorings  in  the  bed  of  the  river, 
they  still  might  have  been  rateable  in  respect  of  them :  per  Lord 
Campbell  in  Fcrred  v.  Overseen  of  Qreenwieh.  (1)    A  de  facto 
occupation  under  a  mere  licence  may  render  the  occupier  liable 
to  be  rated.    [KiUaw  v.  IA$kewrd  Union  Assesameni  Oommittee.  (2) 
Chelsea  Waterworke  Company  v.  BouHey  (3)  and    SmUk  v.  St. 
Michael,  Cambridge  (4),  were  also  referred  to.] 
Patohett  was  not  called  upon  to  reply. 

LoBD  Coleridge,  C.  J.  I  am  of  opinion  that  our  judgment  in 
this  case  should  be  for  the  plaintiffs.  The  action  js  brought  to 
recover  damages  for  an  alleged  unlawful  seizure  by  the  defendant 
as  clerk  to  the  churchwardens,  &c.,  of  Greenwich,  of  a  derrick 
belonging  to  the  plaintiffif,  for  non-payment  of  a  poor-rate.  The 
question  in  the  action  is  whether  or  not  the  rate  was  properly 
assessed  upon  the  plaintiffs  as  occupiers  in  respect  of  the  subject- 
matter  of  the  rate.  It  appears  that  the  plaintiffs  are  the  proprie- 
tors of  certain  derricks  for  the  mooring  of  which  certain  moorings 
were  under  an  arrangement  with  the  conservators  laid  down  in 
the  bed  of  the  Thames  within  the  boundary  of  the  parish  of 
Greenwich,  and  that  they  are  assessed  to  the  poor-rate  in  respect 
thereof.  Now,  it  will  be  necessary  to  consider, — first,  whether 
these  moorings  were  a  proper  subject-matter  of  rating, — secondly, 
whether  these  plaintiffs  had  such  an  occupation  of  the  subject- 
matter  as  to  make  them  liable  to  be  rated.  The  description  of 
the  moorings  in  the  case  is  as  follows : — ''  The  derrick  is  moored 
or  retained  at  the  spot  where  she  floats,  in  the  following  way,  L  e. 
by  two  single-fluke  anchors  on  the  side  nearest  the  shore,  by  two 
stones  on  the  channel  side,  and  by  two  stream-anchors,  one  at  her 
head,  and  the  other  at  her  stem."  Further  on  it  is  said :  **  The 
moorings  consist  of  four  anchors  and  two  stones.  Of  the  anchors, 
the  two  named  in  an  earlier  paragraph  are  small  and  of  little 
importance.    The  other  two  anchors  are  made  with  only  one  fluke 

(1)  8  E.  &  B.  at  p.  897.  (3)  17  Q.  B.  368. 

(2)  44  L.  J.  (M.CO  23.  (4J  3  E.  &  E.  383. 


r. 

Bbistow. 
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1875  eacby  and  are  such  as  are  never  used  as  anchors  on  board  ship, 
OoBY  ^^^  ^^^  ^^y  ^^13^  for  permanent  moorings.  Anchors  with  one 
fluke  could  not  be  trusted  to  take  the  ground  when  dropped  in 
the  ordinary  way.  In  laying  down  each  of  these  anchors,  a  hole 
was  dredged  out  large  enough  to  contain  the  whole  of  the  anchor, 
and  to  a  depth  between  7  and  8  feet  below  the  bed  of  the  rirer. 
The  anchor  was  then  carefully  laid  on  with  the  fluke  downwards, 
and  the  hole  was  afterwards  filled  up  to  the  level  of  the  bed  of 
the  river  with  ballast  which  lies  all  round  and  over  the  anchor, 
through  which  ballast  the  chain  cable  is  led  up  to  the  derrick.  The 
two  stones  used  are  each  of  them  about  7  feet  long  by  5  feet  wide 
and  3  feet  thick.  In  order  to  put  each  of  these  in  their  places,  a 
hole  was  dredged  out  large  enough  to  contain  the  stone,  and  about 
7  feet  deep.  The  stone  was  then  let  down  into  the  hole,  and  the 
hole  filled  up  to  the  level  of  the  bed  of  the  river  with  ballast 
There  is  about  4  feet  thickness  of  ballast  on  each  stone,  and  a 
chain  cable  is  led  up  through  the  ballast  to  the  derrick.  The 
moorings  formed  by  these  two  anchors  and  stones  are  as  firm 
moorings  as  it  is  possible  to  place  in  the  river :  and  it  is  quite  im- 
possible that  the  derrick  using  them  can  weigh  them  in  the 
ordinary  way  in  which  ships  weigh  anchor."  The  first  contention 
on  the  part  of  the  plaintiffs  was,  that  there  was  no  such  exdusive 
occupation  by  them  as  to  render  them  liable  to  be  rated,  and 
reliance  was  placed  upon  the  case  of  Cory  v.  Churchufardans  of 
Greenwich  (1)  as  a  decision  substantially  in  point  between  these 
parties.  I  am  of  opiniou,  however,  that  that  case  is  not  in  point 
That  which  was  done  there  was  very  different  from  what  has  been 
done  here.  The  judgment  of  Willes,  J.,  shews  that  the  ground 
of  the  decision  there  was  that  the  moorings  were  not  things  tliat 
could  be  occupied, — ^that  they  were  in  no  sense  things  that  were 
capable  of  being  occupied.  The  inclination  of  my  mind  is  that 
the  moorings  described  in  this  case  would  be  rateable  in  some 
person.  The  judgment  of  Blackburn,  J.,  in  Wdtkins  v.  MtUan-next" 
Ch'ovesend  (2),  and  the  acceptance  of  that  judgment  by  Willes,  J., 
in  Cory  v.  Churehtoardens  of  Chreenwieh  (1),  tend  to  shew  that  these 
moorings  would  in  the  hands  of  some  person  be  properly  the 
subject-matter  of  a  rate.    But  the  question  for  us  is  whether  this 

0)  Law  Rep,  7  C.  P.  499.  (2)  Law  Rep.  3.  Q.  B.  350. 
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rate  was  properly  assessed  upon  the  plaintiffs.  In  order  to  establish  1875 
that,  it  was  incumbent  on  Mr.  Barrow  to  make  out  not  only  that  coty 
these  moorings  might  be  the  subject-matter  of  a  rate,  but  also  that  ^  ^' 
the  plaintiffs  were  the  proper  persons  to  be  assessed  thereto.  The 
property  rateable  to  the  relief  of  the  poor  is  well  described  by 
Blackburn,  J.,  in  Wathins  v.  MiUon-next-Gravesend.  (1)  "The 
real  question,"  he  says,  ''is,  whether  the  appellant  is  the  oc- 
cupier of  part  of  the  bed  of  the  river  Thames,  so  as  to  be 
rateable  for  the  value  of  the  land  in  the  river,  the  value  of  the 
land  being  enhanced  by  the  fact  that  the  Blaek  Prince  hulk 
is  moored  to  that  portion  of  the  land.  It  appears  that  the 
conservators  of  the  Thames  made  moorings  in  the  Thames  ex- 
pressly for  the  purpose  of  enabling  the  hulk  to  be  attached  to 
them,  and  that  these  moorings  are  fixed  to  the  bed  of  the  river ; 
and  there  can  be  no  doubt  that  they  do  occupy  part  of  the  soil. 
They  are  described  as  being  'two  large  iron  fan-shaped  screws 
secured  to  the  soil,'  and  are  connected  together  by  means  of  two 
chains.  I  think  these  moorings  are  so  attached  to  this  part  of  the 
soil  of  the  river  that,  if  the  appellant  was  the  occupier  of  the 
moorings,  he  would  be  occupier  of  the  soil.  Then  comes  the  ques- 
tion, is  he  the  occupier  of  these  moorings  ?  The  conservators  of 
the  Thames  are  the  owners  of  the  soil,  and  are  the  owners  of  the 
moorings  also,  and  they  might  have  demised  them  to  the  appellant 
for  the  mooring  of  barges;  and,  if  they  had  demised  them,  the 
appellant  would  then  have  been  occupier  of  the  land.  There  is  no 
doubt  that  the  conservators  might  retain  the  possession  in  them- 
selves, so  as  to  be  the  occupiers;  and  for  a  sum  of  money,  or 
gratuitously  if  they  pleased,  grant  to  another  person  the  privilege 
or  easement  of  attaching  his  barges  to  these  moorings ;  in  which 
case  the  conservators  would  themselves  still  continue  to  be  the 
occupiers  ;*  and,  unless  there  be  something  in  their  Act  to  relieve 
them  from  being  rated,  they  would  be  rateable,  the  value  of  their 
occupation  being  measured  by  the  amount  paid  to  them  for  their 
licence."  And  the  learned  judge  came  to  the  conclusion  that  the 
appellant  was  not  the  occupier,  but  was  merely  a  person  having  a 
licence  to  use  the  moorings.  I  find  that  test  also  applied  by  the 
Court  of  Queen's  Bench  in  London  and  North  Western  By.  Co.  v. 

(1)  Law  Rep.  3  Q.  B.  350. 
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1875  Buekmaster  (1),  and  also  in  some  interlocutory  observations  of 
CbBY  Lord  Campbell  in  Forrest  v.  Overseers  of  Greenwich,  (2)  Was 
gj^jj^  .  there  such  an  occupation  here?  I  agree  that  we  cannot  go  into 
the  question  of  the  title  of  the  occupier.  If  the  couserrators  of 
the  Thames,  in  violation  of  their  duty,  thought  fit  to  grant  the 
exclusive  occupation  of  a  portion  of  the  soil  of  the  river  to  an  in- 
dividual, the  occupier  would  be  rateable  in  respect  of  such  occupa- 
tion. A  tort-feasor  may  have  such  an  occupation  as  would  be  the 
subject  of  a  rate ;  for,  as  Lord  Campbell  says  in  Forrest  v.  Cher- 
seers  of  Greenwich  (3),  "  a  party  could  hardly  be  permitted  to  say 
that  he  was  a  trespasser,  and  therefore  not  rateable."  I  quite 
agree,  therefore,  that  the  question  is  not  whether  the  conservators 
had  a  right  to  grant  exclusive  possession  of  the  soil  of  the  river,  but 
whether  they  did  so.  That  is  only  important  in  putting  a  construc- 
tion upon  the  resolution  under  which  the  moorings  were  placed.  It 
is  clear  from  the  Act  that  the  conservators  had  no  right  to  grant 
the  exclusive  possession  or  occupation  of  any  part  of  the  soil  of 
the  river  to  any  one.  There  is  not  a  trace  of  any  power  to  part  with 
their  right  to  deal  with  the  soil  of  the  river  for  the  public  good. 
The  resolution  does  not  profess  to  do  so.  It  gives  the  plaintiffi 
permission  to  lay  down  moorings  at  a  spot  indicated,  which  are  to 
remain  subject  to  the  express  condition  that,  *^  if  any  time  here- 
after it  shall  be  found  by  the  conservators  inexpedient  to  permit 
the  moorings  to  remain  in  that  or  any  other  part  of  the  river,  the 
conservators  will,  under  the  powers  vested  in  them  by  the  91st  sec- 
tion of  the  Thames  Conservancy  Act,  cause  the  same  to  be  removed.^' 
Now,  s.  91  is  ad  follows : — *^  No  mooring  chains  shall  be  put  down 
or  placed  in  any  part  of  the  river  without  the  permission  of  the  con- 
servators previously  obtained,  and  every  such  mooring  chain  which 
shall  be  put  down  or  placed  shall  be  so  continued  only  during  the 
pleasure  of  the  conservators;  and  the  conservators  may  at  any 
time,  by  giving  one  week's  notice  in  writing,  require  such  mooring 
chains  to  be  removed ;  and,  in  case  default  shall  be  made  in  such 
removal  beyond  the  time  to  be  mentioned  in  such  notice,  such 
mooring  chains  may  be  treated  by  the  conservators  as  a  nuisance, 
and  removed  accordingly."    The  conservators  could  not,  and  do  not 

(1)  Law  Bep.  10  Q.  B,  74.  (2)  8  E.  &  B.  890 ;  27  L.  J.  (M.C.)  96. 

(3)  8  E.  &  B.  at  p.  897. 
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by  that  resolution  profess  to  grant  to  the  plaintifis  the  exduaye  oc-  1875 
cupation  of  so  much  of  the  bed  of  the  river  as  is  occupied  by  these  oott 
moorings ;  and  the  words  of  the  resolution  are  abundantly  satisfied  ^Bmo 
by  holding  it  to  be  a  mere  licence  to  place  and  to  use  the  moorings 
during  the  pleasure  of  the  conservators.  It  is  said  that  there  is  a 
distinction  between  the  moorings  in  Wathins  v.  MiUon-^iext'Orave9' 
end  (1)  and  those  in  the  present  case,  to  this  extent,  that  there  the 
conservators  themselves  put  down  the  moorings,  whereas  here  they 
were  put  down  by  the  plaintiffs ;  that  is,  that,  though  the  workmen 
of  the  conservators  were  employed  to  do  the  work,  the  plaintiffs 
paid  for  it.  It  may  be  that  this  stipulation  was  introduced  into 
the  resolution  in  order  to  get  rid  of  the  effect  of  the  strong  ex- 
pressions of  opinion  of  Blackburn,  J.,  in  that  case.  But  that  is  not 
for  us  to  decide  to-day.  If  we  are  right  in  construing  the  resolution 
in  this  case  to  be  a  mere  licence  revocable  at  the  pleasure  of  the 
conservators,  the  plaintiffs  have  not  such  an  exclusive  occupation 
of  a  rateable  subject  as  to  render  them,  within  any  of  the  decided 
cases,  liable  to  be  assessed  to  the  relief  of  the  poor.  For  these 
reasons,  I  am  of  opinion  that  our  judgment  ought  to  be  for  the 
plaintiffs. 

• 

Brett,  J.  The  question  we  are  called  upon  to  answer  is, 
whether,  upon  the  facts  stated  in  this  case,  the  plaintiffs  were  oc- 
cupiers of  land  in  the  parish  of  Greenwich,  and  liable  as  such  to 
be  rated  or  assessed  to  the  relief  of  the  poor  of  the  parish  ?  That 
depends  upon  two  questions,  both  of  which  have  been  discussed 
before  us, — 1.  Whether  a  particular  spot  of  the  bed  of  the  river 
has  been  dealt  with  so  as  to  make  some  one  liable  to  be  rated  in 
respect  of  it, — 2.  Whether  the  plaintiffs  are  the  proper  persons  to 
be  rated.  Mr.  Patcbett  contends  that  the  question  is  decided  by 
the  case  of  Cory  v.  Overseers  of  Qreenwick.  (2)  It  seems  to  me, 
however,  that  neither  point  was  decided  by  that  case.  All  that 
was  decided  there  was,  that,  under  the  particular  circumstances  of 
that  case,  no  part  of  the  bed  of  the  river  had  been  so  dealt  with  as 
to  render  any  person  liable  to  be  rated  in  respect  of  it.  The 
opinion  of  the  Court  being  that  the  mooring  of  the  derrick  was  a 
mere  mode  of  anchoring  her,  it  became  immaterial  to  consider 

(1)  Law  Bep.  3  Q.  B.  350.  (2)  Law  Rep.  7  C.  P.  499* 
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1875  ^yhether  or  not  ihe  plaintiffs  were  liable  to  be  rated.  That  case^ 
Gory  therefore,  does  not  decide  the  matter.  Mr.  Barrow,  on  the  other 
Bbistow.  ^^^^9  relied  upon  WcUkins  v.  MUUm-next-Oravefend  (1)  in  support 
of  the  first  pointy  because  Blackburn,  J.,  expressing  a  strong  opinion 
that  a  mode  of  mooring  substantially  like  that  described  here  would 
render  some  one  liable  to  be  rated.  I  incline  to  agree  with  him 
that  the  moorings  in  that  case  were  substantially  like  those  de- 
scribed here.  My  Brother  Blackburn  seems  to  have  been  rather 
impressed  with  the  notion  that  the  conservators  would  be 
liable.  They  are  in  the  possession  and  occupation  of  the  soil 
of  the  bed  of  the  river.  If  they  leave  it  intact,  they  clearly 
are  not  rateable  in  respect  of  it.  But,  if  they  grant  to  an  in- 
dividual the  exclusive  occupation  of  a  portion  of  the  bed  of  the 
river,  or  even  an  easement  only,  so  as  to  make  it  valuable  in  their 
hands,  it  may  be  that  the  conservators  are  rateable  in  respect 
thereof.  I  say  we  are  not  called  upon  to  decide  whether  any  one 
ought  to  be  made  rateable  in  respect  of  the  grant  of  such  exclusive 
occupation.  Mr.Patchett  says  that  the  conservators  could  not 
make  a  grant  of  the  exclusive  occupation  of  the  soil  of  the  river. 
I  cannot  agree  with  him.  If  they  did  grant  an  exclusive  occupa- 
tion, then,  as  long  as  the  grantees  retained  such  exclusive  occupa- 
tion, I  think  they  would  be  liable.  In  Forrest  v.  Overseers  of 
Ctreemvich  (2)  it  was  not  material  to  inquire  if  the  Waterman's 
Company  had  a  legal  right  to  the  exclusive  occupation  of  any  part 
of  the  soil.  It  did  not  signify  whether  the  conservators  had  or 
had  not  power  to  grant  such  exclusive  occupation;  for,  if  the 
erection  in  question  was  fixed  or  placed  in  the  riyer  without 
the  leave  of  the  conservators,  even  though  the  appellants  were 
wrong-doers,  they  might  still  be  liable  to  be  assessed  so  long  as 
they  continued  to  occupy.  Then  comes  the  question  whether  the 
plaintifib  in  this  case  are  to  be  treated  in  the  same  way.  It  is 
clear  from  the  cases  that,  to  make  a  party  rateable,  he  must  have 
the  exclusive  occupation  of  some  part  of  the  soil.  One  who  has 
a  mere  easement  or  licence  from  the  owner  has  not  that  exclusive 
occupation  which  will  render  him  liable  to  be  rated.  We  have, 
therefore,  to  consider  whether  the  resolution  set  out  in  the  case 
amounts  to  a  grant  of  the  exclusive  occupation  of  part  of  the  bed 
(1)  Law  Rep.  8  Q.  B.  350.  (2)  8  E.  &  B.  890 ;  27  L.  J.  (M.C.)  96. 
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or  Boil  of  the  river,  or  is  a  mere  lieenciB.  When  we  come  to  con-  1875 
eider  it,  it  seems  to  me  that  all  the  reasoning  of  Blackburn,  J.,  in  q^ 
Waikins  v.  Milti>tMie(Bl^Ch'ave8end  (1)  is  opposed  to  Mr.  Barrow's 
argument.  Gonsidering  this  document  by  the  light  of  those  ob- 
servations, and  seeing  the  duty  which  is  imposed  by  the  Act  of 
Parliament  upon  the  conservators,  viz.  to  retain  in  their  hands  the 
absolute  power  and  control  over  every  part  of  the  river,  notwith- 
standing the  word  '^  rent "  is  used,  we  must  iiold  it  to  be  a  grant 
of  a  licence  or  '^  accommodation  "  only,  and  not  as  a  demise  or  an 
agreement  which  was  intended  to  pass  the  exclusive  possession  or 
occupation  to  the  'plaintiffs.  This  view  is  strengthened  by  the 
reservation  of  power  to  the  conservators  to  remove  the  moorings 
at  any  time  at  their  pleasure  without  having  recourse  to  any  legal 
proceedings.  Under  these  eircumstances,  the  plaintiffs  were 
clearly  not  rateable,  and  our  judgment  must  be  in  their  favor. 

Denhan,  J.  The  question  submitted  to  us  is,  whether  the 
plaintiffs  were  occupiers  of  land  in  the  parish  and  liable  as  such 
to  be  rated  to  the  relief  of  the  poor.  That  question  divides  itself 
into  two  branches, — first,  whether  the  plaintiffs  were  exclusive 
occupiers  of  any  part  of  the  bed  of  the  river, — secondly,  if  occupiers, 
were  they  occupiers  of  land  for  which  they  were  liable  to  be  rated  ? 
Upon  the  last  point,  I  am  inclined  to  think  that  there  was  an 
occupation  of  land  by  the  plaintiffs  which  might  be  the  object  of 
a  rating,  if  any  right  to  the  occupation  had  been  conferred  upon 
them  by  the  conservators.  But  it  is  not  necessary  to  express  any 
decided  opinion  upon  that  on  the  present  occasion.  I  quitjs  agree 
that  the  case  of  Cory  v.  Oveneers  of  Oreenwieh  (2)  does  not  decide 
this  matter :  the  description  of  the  thing  occupied  in  the  two  cases 
is  essentially  different.  In  determining  the  question  now  before  us, 
we  must  look  to  the  nature  of  the  alleged  occupation.  That  turns 
upon  the  construction  of  the  resolution  of  the  conservancy  board 
under  which  these  moorings  were  laid  down.  It  professes  to  give 
the  plaintiffs  permission  to  place  the  moorings  in  the  bed  of  the 
river  upon  certain  conditions,  and  subject  to  the  right  of  the  con- 
servators to  remove  them  at  their  pleasure  on  giving  a  certain 
notice,  under  s.  91  of  the  Thames  Conservancy  Act,  1857.    It 

(1)  Law  Rep.  3  Q.  B.  360.  (2)  Law  Rep.  7  0.  P.  490. 
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1875  occurred  to  me  at  one  time  tliat  the  provision  for  notice  would 
Cost  ^eem  to  give  the  plaintifiEs  a  0ort  of  interest  in  the  land.  But  I 
^g^l^  find  that»  in  Widkins  v.  MfUof^next-Qraveuiiid  (1),  a  month's 
notice  was  stipulated  for,  and  yet  it  was  held  that  no  interest  in 
the  land  was  granted.  That  case,  therefore,  does  not  prevent  oar 
holding  this  to  be  a  mere  licence  or  easement,  and  not  a  contract 
for  an  exdnsive  occupation  of  the  land*  I  think  the  plaintiflb 
were  not  liable  to  be  rated. 

Juigmentfcr  the  flainiiffs. 

Attorney  for  plaintiffs :  Mark  Shephard. 
Attorney  for  defendant :  W.  Bristow. 


Apra  15.  WALSH  v.  THE  BISHOP  OP  LINCOLN. 

Quare  ImpedU — EskUe  for  Life  in  an  Advawwn — Next  Presentation — Bight 
</  Patron  to  present  Eimsel/Sifnoniaoal  Contract  within  12  Anne^ 
St.  2,  c.  12,  s.  2. 

The  parchase  of  an  "  estate  for  life  in  an  advowson  "  is  not  the  pnrchaae  of  a 
*'next  presentation"  or  "next  avoidanoe,"  within  the  meaning  of  12  Anne* 
at  2y  o»  12,  B.  2,  though  there  he  only  one  ayddance  during  the  life-time  of  the 
cestui  que  Tie, — the  statute  applying  only  to  chattel  interests. 

In  quare  impedit  the  declaration  stated  that  S.,  heing  seised  for  life  of  an 
adYOWson,  conveyed  it  to  the  plaintiff  hy  deed  for  his  life,  for  30007. ;  that,  during 
the  life  of  S.,  the  incomhent  died,  whereby  it  belonged  to  the  plaintiff  to  present 
a  fit  clerk,  but  the  defendant,  the  bishop,  hindered  him. 

First  plea, — ^that,  the  church  being  so  vacant,  and  the  plaintiff  being  so  seised, 
the  plaintiff  presented  himself  for  admission ;  that  the  vacancy  caused  by  the 
death  of  the  former  incumbent  was  the  next  and  only  avoidance  of  the  church 
which  accrued  to  the  plaintiff  after  his  purchase  of  the  advowson  for  the  term 
aforesaid ;  and  that  such  presentation  of  himself  by  the  plaintiff  was  void  by 
12  Anne,  st.  2,  c.  12,  s.  2 : — 

Eddf  that  the  plea  was  bad,  the  purchase  of  the  life-estate  of  S.  being  a 
purchase  of  an  ''advowson,'*  and  not  of  a  **  next  presentation,**  and  therefore  not 
a  fiimoniacal  contract  within  that  statute. 

Second  plea, — that,  the  church  being  vacant,  the  plaintiff  offered  himself  to  the 
defendant  as  ordinary  for  admission,  and  prayed  the  defendant  as  such  ordinary 
to  admit  and  institute  him  thereto,  which  the  defendant  refused,  as  he  lawfully 
mi|^t|  but  was  ready  to  admit  and  institute  a  fit  clerk,  other  than  the  pbdntiff 
himself,  upon  the  presentation  of  the  plaintiff: — 

Hdd^  that  the  plea  was  bad,  inasmuch  as,  by  the  common  law,  a  clerk  who  is 


(1)  Law  Bep.  3  Q.  B.  350. 
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sosed  of  a  freehold  estate  in  aa  advowson  may,  upon  a  vacancy,  offer  himself  to. 
the  bishop  and  pray  to  be  admitted,  and  the  bishop  has  no  absolute  discretion 
to  admit  or  to  reject  him. 

SembUf  that  the  plea  should  have  shewn  the  grounds  of  the  bishop's  refusal  to 
present  the  plaintiff. 

The  declaration  stated  that^  on  the  Ist  of  Janaary,  I82O9  Sir 
Sichard  Sutton  was  seised  as  of  fee  tail  of  and  in  the  manor  of 
Oreat  Coates,  in  the  county  of  Lincoln,  and  the  advowson  of  the 
rectory  of  the  parish  church  of  Great  Coates  thereto  belonging ; 
that  afterwards,  to  wit,  on  the  1st  of  February,  1820,  by  an  in- 
denture of  bargain  and  sale  then  made  between  Sir  R  Sutton  and 
Dame  Mary  Elizabeth  his  wife  of  the  first  part,  W.  Bainbrigge  of 
the  second  part^  A.  H.  Macdougall  of  the  third  part»  F.  Chaplin 
and  T.  B.  Western  of  the  fourth  part,  and  W.  F.  Burton  of  the 
fifth  part,  and  afterwards  inroUed  in  Chancery,  the  said  Sir 
Bb  Sutton,  for  the  purpose  of  barring  the  estate-tail  of  him 
Sir  B.  Sutton  therein,  granted,  bargained,  sold,  and  confirmed  unto 
the  said  W.  Bainbrigge,  his  heirs  and  assigns,  certain  manors, 
advowsons,  and  other  hereditaments  in  the  county  of  Lincoln,  in- 
cluding the  manor  and  advowson  of  Great  Coates,  to  hold  the 
same  unto  and  to  the  use  of  W.  Bainbrigge,  his  heirs  and  assigns, 
to  the  intent  that  the  said  W.  Bainbrigge  might  become  perfect 
tenant  of  the  freehold,  in  order  that  common  recoveries  might  be 
Buffered  wherein  the  said  A.  H.  Macdougall  should  be  demandant, 
the  said  W.  Bainbrigge  tenant,  and  the  said  Sir  B.  Sutton  vouchee, 
who  should  Touch  over  the  common  vouchee ;  that^  in  the  said 
indenture  was  a  declaration  that  the  said  recoveries  should  enure 
to  the  use  of  Sir  B.  Sutton  and  his  assigns  for  the  term  of  his 
life,  and,  subject  thereto,  to  the  use  of  the  first  son  of  the  body  of 
Sir  R  Sutton  on  the  body  of  the  said  Dame  Mary  Elizabeth  his 
wife  to  be  begotten  and  the  heirs  male  of  the  body  of  such  first 
son  issuing,  and,  subject  thereto,  to  certain  other  uses  therein 
mentioned ;  that  afterwards,  to  wit,  in  Hilary  Term,  1820,  a  com- 
mon recovery  in  due  form  of  law  was  accordingly  suffered  of  the 
said  manors,  advowsons,  and  hereditaments  (including  the  said 
manor  and  advowson  of  Great  Coates),  in  pursuance  of  the  said 
indenture,  wherein  the  said  parties  were  so  respectively  demandant, 
tenant^  and  vouchee  as  aforesaid,  and  the  said  vouchee  vouched 
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1875  over  the  common  vouchee,  and  a  writ  of  seisin  was  thereupon 
^j^jjgB.  awarded  to  the  said  A.  H,  Macdougall,  prout  patet  &c.,  and 
B  OP  OF  ^^^^^7  ^^^  ^7  ^orce  thereof,  and  of  the  said  indenture,  and  of  the 
LisooLN.  statutes  for  transferring  uses  into  possession,  Sir  R  Sutton  became 
and  was  seised  for  the  term  of  his  natural  life  of  the  manor  of 
Great  Coates,  in  the  county  of  Lincoln,  with  its  appurtenances,, 
and  of  the  adrowson  of  the  rectory  of  the  parish  church  of  Great 
Coates ;  that,  being  so  seised  thereof,  he  afterwards,  to  wit»  on  the 
4th  of  December,  1820,  presented  to  the  said  church,  being  then 
vacant,  one  Henry  Honson  the  younger,  his  clerk,  who  on  the  pre- 
sentation of  the  said  Sir  B.  Sutton  was  admitted,  instituted,  and 
inducted  into  the  same,  in  the  time  of  peace,  in  the  time  of  our 
sovereign  lord  (xeorge  the  Fourth,  King  of  Great  Britain :  that 
afterwards,  to  wit,  on  the  17th  of  December,  1844,  by  an  indenture 
then  made  between  the  said  Sir  B.  Sutton  of  the  first  part^  John 
Sutton,  therein  described  as  being  and  who  then  was  the  first  and 
eldest  son  of  the  said  Sir  B.  Sutton,  by  Dame  Mary  Elizabeth 
Sutton,  his  late  wife,  then  deceased,  of  the  second  part,  and  the 
Bev.  J.  B.  Wright  and  J.  T.  Pratt  of  the  third  part,  the  said  Sir 
B.  Sutton  and  the  said  John  Sutton,  for  the  purpose  of  barring 
and  destroying  the  estate-tail  of  the  said  John  Sutton  therein, 
did  grant,  bargain,  sell,  release,  and  confirm  unto  J.  B.  Wright  and 
J.  T.  Pratt,  their  heirs  and  assigns  (amongst  other  lands  and 
hereditaments),  the  said  advowson  of  the  rectory  of  the  parish 
church  of  Great  Coates,  to  hold  the  same,  freed  from  such  estate- 
tail,  to  the  use  of  Sir  Bichard  Sutton  and  his  assigns  during  his 
life,  and,  subject  thereto,  to  the  use  of  John  Sutton  and  his  assigns 
during  his  life,  with  certain  remainders  in  the  said  indenture  men- 
tioned ;  whereby  the  said  Sir  B.  Sutton  became  seised  of  the  said 
manor  and  advowson  for  the  term  of  his  natural  life,  and,  subject 
thereto,  the  said  John  Sutton  became  entitled  to  the  same  for  the 
term  of  his  natural  life:  that  afterwards,  and  on  the  14th  of 
November,  1855,  the  said  Sir  B.  Sutton  died  so  seised  as  aforesaid, 
upon  whose  death  the  said  manor  and  advowson  vested  in  the  said 
John  Sutton  (who  then  became  Sir  John  Sutton,  Bart),  and  be 
became  and  was  seised  thereof  for  an  estate  in  possession  for  the 
term  of  his  natural  life ;  and,  being  so  seised  thereof  for  life  as 
ftfATAfiaid,  he,  the  said  Sir  John  Sutton,  by  an  indenture  dated  the 
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21st  of  December,  1859,  and  then  made  between  the  said  Sii       1875 
^ John  Sutton  of  the  one  part  and  the  plaintiff  of  the  other  part,      walsb 
for  the  consideration  of  3000/.  paid  by  the  plaintiff,  granted  and    ^^J^  ^ 
-confirmed  to  the  plaintiff  and  his  assigns  the  advowson  of  the     Lxhooui. 
rectory  of  the  church  aforesaid,  and  the  right  of  patronage  and 
presentation  thereto,  during  the  life  of  the  said  Sir  John  Sutton ; 
by  virtue  whereof  the  plaintiff  became  and  was  seised  of  the  said 
-advowBon  as  in  fgross  by  itself,  as  of  rights  for  the  term  of  the 
natural  life  of  the  said  Sir  John  Sutton ;  and,  the  plaintiff  being  so 
"Seised  thereof,  the  said  church  afterwards  and  during  the  con- 
tinuance of  the  natural  life  of  the  said  Sir  John  Sutton,  to  wit,  on 
the  30th  of  May,  1873,  became  vacant  by  the  death  of  the  said 
fi.  Houson,  whereby  it  then  and  there  belonged  and  still  belongs 
to  the  plaintiff  to  present  or  otherwise  legally  require  institution 
for  a  fit  derk  to  the  said  church,  being  so  vacant  as  aforesaid ;  but 
the  defendant,  the  said  bishop,  would  not  present  him,  but  unjustly 
iiindered  him ;  wherefore  the  plaintiff  said  that  he  was  injured  and 
had  sustained  damage  to  the  value  of  10,0007.,  and  therefore  he 
i)rought  suit  &c. 

First  plea, — ^That  the  said  church  in  the  declaration  mentioned 
is  within  the  defendant's  diocese  of  Lincoln,  and  is  a  benefice  with 
cure  of  souls,  and  that  he  the  defendant  hath  not  and  doth  not 
claim  to  have  anything  in  the  said  church  except  the  admission, 
institution,  and  induction  of  parsons  to  the  said  church,  and  such 
other  things  as  belong  to  the  ordinary  of  the  place  as  ordinary :  i 

-that  the  plaintiff  purchased,  at  the  date  and  for  the  consideration 
•in  the  declaration  stated,  the  advowson  of  the  rectory  of  the  said 
church  and  the  right  of  patronage  and  presentation  thereto  during 
the  life  of  Sir  John  Sutton  as  in  the  declaration  stated,  and  was 
•seised  of  the  said  advowson  for  the  term  of  the  natural  life  of  the 
^d  Sir  John  Sutton  as  in  the  declaration  stated,  and  did  not  pur- 
chase nor  was  seised  of  the  said  advowson  for  any  other  or  greater 
estate;  and  that,  the  said  church  having  become  vacant  by  the 
death  of  H.  Houson  as  in  the  declaration  stated,  afterwards,  and 
whilst  the  same  continued  vacant,  the  plaintiff,  being  so  seised  as 
aforesaid,  to  wit,  on  the  12th  of  November,  1873,  by  a  writing 
tmder  his  hand  bearing  date,  to  wit,  the  day  and  year  last  afore- 
isaid,  presented  himself  to  the  defendant^  as  being  such  ordinary  as 
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1875  aforesaid,  for  admission  to  the  said  church,  and  requested  the  defend- 
Yf^j^Ba  ^^^  ^  ^^^  ordinary  to  admit,  institute,  and  induct  him  to  the 
Bishop  of  ^^  church :  that  the  vacancy  caused  by  the  death  of  the  said 
LnrooLN.  H.  Houson  was  the  next  and  only  avoidance  of  the  said  church  which 
happened  or  aocrued  to  the  plaintiff  after  his  purchase  of  the  said 
advowson  for  the  term  aforesaid,  and  that  Sir  John  Sutton  died  on 
the  5th  of  June,  1873 :  that,  by  virtue  of  an  Act  made  and  passed 
in  the  13th  year  of  the  reign  of  Queen  Anne,  c.  11  (1),  intituled 
''  An  Act  for  the  better  maintenance  of  curates  within  the  Church 
of  England,  and  for  preventing  any  such  persons  from  buying  the 
next  avoidance  of  any  church  preferment,"  such  presentation  of 
himself  by  the  plaintiff  as  aforesaid  became  and  was  utterly  void, 
frustrate,  and  of  no  effect  in  law,  and  any  admission  or  institution 
of  the  plaintiff  thereon  would  have  been  utterly  void,  frustrate, 
and  of  no  effect  in  law,  and  the  defendant  by  reason  thereof  could 
not  admit  and  institute  the  plaintiff  to  the  said  church  by  viitae 
of  his  presentation  of  himself  as  aforesaid,  and  refused  to  admit 
and  institute  the  plaintiff  thereto ;  and  that  the  hindrance  of  the 
plaintiff's  right  in  the  declaration  stated  is  the  said  refusal  of  the 
defendant,  and  no  other. 

Second  plea, — ^that  the  church  in  the  declaration  mentioned  is 
within  the  defendant's  diocese  of  Lincoln,  and  that  he  hath  not 
and  doth  not  claim  to  have  anything  in  the  said  church  except  the 
admission,  institution,  and  induction  of  parsons  to  the  said  church, 
and  such  other  things  as  belong  to  the  ordinary  of  the  place  as 
ordinary:  that,  the  said  church  having  become  vacant  by  the 
death  of  Houson  on  the  30th  of  May,  1873,  as  in  the  declaration 
stated,  afterwards,  and  whilst  the  same  continued  vacant,  the 
plaintiff,  being  seised  of  the  advowson  of  the  rectory  of  the  church 
aforesaid  and  the  right  of  patronage  and  presentation  thereto  as  in 
the  declaration  stated,  to  wit,  on  the  12th  of  November,  1873,  by 
a  writing  bearing  date,  to  wit,  the  day  and  year  last  aforesaid,  and 
signed  by  the  plaintiff  and  delivered  to  the  defendant,  offered  him* 
self  to  the  defendant,  as  being  such  ordinary  as  aforesaid,  for  admis^ 
sion  to  the  said  church,  and  prayed  the  defendant^  as  being  such 
ordinary  as  aforesaid,  for  admission  to  the  said  churchi  and  prayed 
the  defendant  as  such  ordinary  to  admit  and  institute  him  thereto : 

(1)  12  Anne,  stat.  2,  c  12. 
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that  the  defendant  afterwards,  to  wit,  on  the  20th  of  Noyember, 
1873,  refused,  as  he  lawfully  might,  to  admit  and  institute  the 
plaintiff  to  the  said  church ;  but  the  defendant  was  always  then 
and  thenceforth  until  and  including  the  30th  of  Noyember,  1873, 
ready  and  willing  to  admit  and  institute  a  fit  clerk,  other  than  the 
plaintiff  himself,  upon  the  presentation  of  the  plaintiff, — of  which 
the  plaintiff  had  notice :  and  that  the  hindrance  of  the  plaintiff's 
right  in  the  declaration  stated  is  the  said  refusal  of  the  defendant 
to  admit  and  institute  the  plaintiff  as  aforesaid,  and  no  other. 

Demnrrer  to  the  first  plea,  on  the  ground  that  **  the  13  Anne, 
c.  11  [12  Anne,  st.  2,  c.  12],  relates  only  to  the  purchase  of  the 
next  presentation,  and  does  not  apply  to  the  purchase  of  a  freehold 
estate  in  the  adyowson  itself,  such  as  the  plea  admits  to  haye  been 
purchased  by  the  plaintiff." 

Demurrer  to  the  second  plea,  on  the  ground  that "  no  reason  is 
alleged  for  refusing  to  admit  and  institute  the  pleuntiff,  and  that 
the  defendant  had  no  right  to  refuse  without  some  lawful  and 
sufficient  reason,  and  was  bound  to  shew  to  the  Court  in  his  plea 
the  reasons  of  his  refusal,  that  it  might  be  legally  tried  and 
decided  whether  such  reasons  were  lawful  and  sufficient  or  not.** 

Joinder  in  demurrer. 
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B.  Shaw  (A.  J.  Stephens f  Q.C.y  with  him),  in  support  of  the 
demurrers.  The  question  intended  to  be  raised  by  the  first  plea 
is,  whether  the  plaintiff,  when  for  a  yaluable  consideration  he 
became  seised  of  this  adyowson  as  tenant  for  the  life  of  Sir  John 
Sutton,  was  buying  a  ^^  next  presentation,"  within  the  meaning  of 
s.  2  of  12  Anne,  stat  2,  c.  12.  (1)    That  statute  relates  only  to 


(1)  This  section,  after  reciting  that 
**  whereas  some  of  the  clergy  have  pro- 
cured preferment  for  themselves  by 
baying  ecclesiastical  livings,  and  others 
have  been  thereby  discouraged,"  enacts 
that,  ^  if  any  person,  from  and  after  tbfi 
29th  day  of  September,  1714,  shall  ot 
do,  for  any  sum  of  money,  reward,  gift, 
profit,  or  advantage,  directly  or  in- 
directly, or  for  or  by  reason  of  any 
promise,  agreement,  grant,  bond,  cove- 
nant, or  other  assurance  of  or  for  any 


sum  of  money,  reward,  gift,  profit  or 
benefit  whatsoever,  directly  or  in- 
directly, in  his  own  name,  or  in  the 
name  of  any  other  person  or  persons, 
take,  procure,  or  accept  the  next  avoid- 
ance of  or  presentation  to  any  benefice 
with  care  of  souls,  dignity,  prebend,  or 
living  ecclesiastical,  and  shall  be  pre- 
sented or  collated  thereupon,  that  then 
every  such  presentation  or  collation, 
and  every  admission,  institution,  inves- 
titure, and  induction  upon  the  same. 
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the  purchase  of  the  next  presentation^  and  does  not  apply  to  the 
purchase  of  a  freehold  estate  in  the  advowson,  such  as  the'  first 
plea  admits  to  have  been  purchased  by  the  plaintiff,  nor  to  a 
presentation  by  virtue  thereof.  In  Feame's  Posthumous  Works, 
p.  409  (Cases  and  Opinions),  the  author  says :  **  The  12th  Anne, 
stat.  2,  c.  12,  prohibits  a  clergyman's  purchasing  the  next  avoid- 
ance or  presentation  to  any  benefice  for  himself;  but  I  do  not 
apprehend  that  statute  at  all  affects  the  case  of  a  purchase  of 
the  perpetuity  of  the  advowson,  or  affects  the  right  of  presen- 
tation in  that  case :"  and  in  1  Bythewod's  Conveyancing,  3rd  ed. 
p.  568,  citing  this  passage,  the  editor,  observing  upon  a  doubt 
suggested  by  Mr.  Jarman,  says,  '^That  view,  however,  is  con- 
sistent with  the  generally  received  opinion  of  the  profession  upon 
the  subject,  and,  it  is  conceived,  with  the  sound  construction  of  the 
statute;  for,  it  seems  to  be  impossible,  without  a  manifest  de- 
parture from  the  strictness  of  construction  which  is  always  given 
to  a  penal  statute,  to  treat  the  words  'next  avoidance  or  presenta- 
tion' as  extending  to  an  advowson."  So,  in  Frideaux's  Con- 
veyancing, vol.  1,  p.  346,  it  is  said:  ''A  vendor  has  no  power  to 
grant  the  next  presentation  during  a  vacancy :  Baker  v.  Bogers  (I) ; 
86  that,  if  a  conveyance  is  executed  of  an  advowson  in  fee  during 
a  vacancy,  the  immediately  pending  right  of  presentation  would 
not  pass  to  the  purchaser :  Qrey  v.  Hedcelh,  (2)  If,  however,  the 
church  be  not  vacant  at  the  date  of  the  purchase,  the  purchaser 
of  an  advowson  in  fee,  if  he  is  a  clergyman,  may  present  himself 
on  the  next  vacancy.    The  purchaser,  however,  of  a  next  present- 


shall  be  utterly  void,  frustrate,  and  of 
no  effect  in  law,  and  such  agreement 
shall  be  deemed  and  taken  to  be  a 
simoniacal  contract ;  and  that  it  shall 
and  may  be  lawfal  to  and  for  the 
Queen's  Majesty,  her  heirs  and  suoces- 
soHJ,  to  present  or  collate  unto,  or  give 
or  bestow  every  such  benefice,  dignity, 
prebend,  and  living  ecclesiastical,  for 
that  one  time  or  turn  only;  and  the 
person  so  corruptly  taking,  procuring, 
or  accepting  any  such  benefice,  dignity* 
prebend,  or  living,  shall  thereupon  and 
from  thenceforth  be  adjudged  a  disabled 


person  in  law  to  have  and  enjoy  the 
same  benefice,  dignity,  prebend,  or 
living  ecclesiastical,  and  shaU  also  be 
snbject  to  any  punishment,  pain,  or 
penalty  limited,  prescribed,  or  inflicted 
by  the  laws  ecclesiastical,  in  like 
manner  as  if  such  corrupt  agreement 
had  been  made  after  such  benefice, 
dignity,  prebend,  or  living  ecclesias- 
tical had  become  vacant;  any  law  or 
statute  to  the  contrary  in  any  wise 
notwithstanding." 

(1)  Cro.  EUz,  789. 

(2)  Ambl.  268. 
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ation  cannot  present  himself  under  any  circumstances :  12  Anne, 
8t.  2,  c  12 :  but  it  is  not  simony  for  him  to  make  the  purchase 
with  a  view  to  the  nomination  of  any  other  person :  Fox  y.  Bishop 
of  Chester  (1) ;  Oru.  Dig.  tit.  21,  cL  2,  s,  69."  In  Sugden's  Handy 
Eook  on  Property  Law,  8th  ed.  p.  122,  it  is  said:  '^  A  clergyman  is 
prohibited  from  buying  a  presentation  for  his  own  preferment ;  but 
he  may  purchase  the  advowson  itself,  and  upon  a  vacancy  cause 
himself  to  be  presented." 

[Keating,  J.  There  is  no  allegation  in  the  plea  that  the 
plaintiff  purchased  the  advowson  with  the  intention  of  presenting 
himself  on  the  next  avoidance.  This  is  an  attempt  to  make  a  con- 
tract simoniacal  by  matter  ex  post  facto,  viz.  the  death  of  the 
tenant  for  life. 

LoBD  CoLEBiDOE,  C.J.  BeinmU  v.  Bishop  of  Lincoln  (2)  shews 
that  a  right  of  next  presentation  is  personal  property.] 

The  second  plea  is  equally  bad.  The  bishop  could  not  lawfully 
refuse  to  institute  the  plaintiff  without  a  sufficient  cause. 

[Lord  Ck>LERiDGE,  C.J.  The  Bishop  of  Exeter  v.  Marshall  (3) 
shews  that  the  defendant  should  have  set  out  in  his  plea  the 
reasons  for  his  refusal  to  institute  the  plaintiff,  so  that  he  might 
take  issue  on  the  objection.  We  had  better  hear  Mr.  PhiUi- 
more.] 

W.  O.  PhiUimore,  contra.  As  to  the  first  plea, — this  case  is  dis- 
tinctly within  the  prohibition  of  the  statute  12  Anne,  st  2,  c.  12, 
s.  2.  The  title  of  the  Act  is  important :  it  is  '^  an  Act  for  prevent- 
ing any  ecclesiastical  persons  from  buying  the  next  avoidance  of 
any  church  preferment"  The  object  aimed  at  by  the  preamble  to 
s.  2  was,  *^  the  procuring  by  the  clergy  of  preferments  for  them- 
selves by  buying  ecclesiastical  livings.''  There  is  nothing  illegal 
in  a  clergyman's  buying  the  advowson;  but  he  cannot  present 
himsdf  on  the  next  avoidance. 

[Denhan,  J.  In  Fox  v.  Bishop  of  Chester  (4),  the  House  of 
Lords  declined  to  extend  by  equity  the  construction  of  the  statute 
of  Anne. 


1875 


WAum 
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(1)  6  Bing.  17. 

(2)  3  Bing.  223;  7  B.  &  C.  113; 
nom*  Mirthouae  y.  Bennell,  8  Bing.  4i'0 ; 
1  CI.  &  F.  627. 


(3)  Law  Rep.  3  H.  L.  17. 

(4)  1  Dow.  &  C.  416 ;  3  Bli.  (N.S.) 
123 ;  6  Bing.  1. 
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1875  Seating^  J.    It  must  be  borne  in  mind  that  this  is  a  highly 

Wam      penal  statute,] 

BuHop  OF  '^  penal  statute,  like  any  other,  must  be  construed  according  to 
LcrooLK.  the  ordinary  meaning  of  its  language :  Dyke  y.  Elliott.  (1)  In 
delivering  the  judgment  of  the  Privy  Council,  Lord  Justice  James 
says :  **  It  was  much  pressed  in  the  Court  below,  and  again  before 
their  lordships,  that,  the  statute  being  a  penal  one,  or,  as  it  waa 
phrased,  a  highly  penal  one,  it  was  to  be  construed  strictly.  It 
appears  to  their  lordships  necessary  to  say  a  few  words  as  to  this 
topic,  which  is  so  often  pressed  in  argument  No  doubt,  all  penal 
statutes  are  to  be  construed  strictly,  that  is  to  say,  the  Court  must 
see  that  the  thing  charged  as  an  offence  is  within  the  plain  mean* 
ing  of  the  words  used,  and  must  not  strain  the  words,on  any  notion 
that  there  has  been  a  slip,  that  there  has  been  a  casus  omissus, 
that  the  thing  is  so  clearly  within  the  mischief  that  it  must  have 
been  intended  to  be  included  and  would  have  been  included  if 
thought  of.  On  the  other  hand,  the  person  charged  has  a  right  to 
say  that  the  thing  charged,  although  within  the  words,  is  not 
within  the  spirit  of  the  enactment  But,  where  the  thing  is 
brought  within  the  words  and  within  the  spirit^  there  a  penal 
enactment  is  to  be  construed,  like  any  other  instrument,  according 
to  the  fair  common-sense  meaning  of  the  language  used ;  and  the 
Court  is  not  to  find  or  make  any  doubt  or  ambiguity  in  the  lan- 
guage of  a  penal  statute,  where  such  doubt  or  ambiguity  would 
clearly  not  be  found  or  made  in  the  same  language  in  any  other 
instrument" 

[Lord  Colebidoe,  C.J.  Here  the  words  are  perfectly  plain. 
If  any  person  shall  for  money,  &c.,  **  take^  procure,  or  accept  the 
next  avoidance  of  or  presentation  to  any  benefice,  &c.,  and  shall 
be  presented  or  collated  thereupon,  such  presentation  or  collation, 
&c.,  shall  be  utterly  void,"  &c.  It  treats  the  advowson  and  the 
next  presentation  as  two  distinct  things ;  the  one^  being  real,  the 
other  personal  property.] 

The  statute  does  not  affect  to  deal  with  any  distinction  between 
real  and  personal  property. 

[LoBD  CoLEBiDGE,  C.J.  The  31  Eliz.  c.  6  also  makes  a  plain 
distinction  bet,ween  advowsons  and  next  presentations.] 

(1)  Law  Rep.  4  P.  C.  184, 191. 
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There  is  nothing  to  prevent  a  clergyman  buying  an  advowson;       1875 
bnt»  when  he  presents  himself  on  the  first  avoidance,  then  the      walbh 
simoniacal  taint  arises.     The  expression  ''next  presentation"    bistopof 
means  everything  which  indades  the  next  presentation.    It  is  a    Linooln. 
term  of  art,  which  ''next  avoidance''  is  not.    The  case  is  no 
doubt  one  prim®  impressionis :  but  the  general  notion  of  the 
profession  is  opposed  to  such  a  transaction  as  this.    In  Dart's 
YendorSy  vol.  i,  p.  225,  4th  ed.,  it  is  said :  "  When  the  church  is 
void,  the  right  of  immediate  presentation  cannot  be  sold  either 
alone  or  as  part  of  the  advowson;  and  the  purchase  of  a  next 
presentation  by  a  clerk,  with  a  view  to  present  himself,  is  pro- 
hibited by  statute  as  simoniacal.  (1)    This  enactment  is  not  found 
in  practice  to  prevent  purchases  of  entire  advowsons  by  clergy- 
men, with  a  view  to  present  themselves  upon  the  next  vacancies ; 
but  the  terms  of  the  Act  and  of  the  oath  against  simony  generally 
suggest  greater  difficulties  to  the  mind  of  the  conveyancer  than 
to  that  of  the  clerical  casuist." 

[LOBD  GoLEBiDGE,  C.  J.,  referred  to  Ghreenwood  v.  Woodham.  (2)  ] 

Assuming  that  a  clergyman  may,  where  he  has  purchased  the 
advowson,  whether  in  fee  or  pur  autre  vie,  present  himself  on  the 
first  avoidance, — ^here,  the  plaintiff  bought  the  life-interest  of  Sir 
John  Sutton,  and,  the  church  being  vacant,  before  the  plaintiff 
presented  himself  to  the  bishop  the  tenant  for  life  died,  and  the 
plaintiff  knew  that  fact.  What  he  purchased  in  fact  was  the  next 
avoidance,  and  nothing  more.  If  this  be  lawful,  the  whole  object 
of  the  statute  will  be  frustrated. 

The  gist  of  the  action  is  the  wrongful  hindrance  of  the  plain- 
tiff's right.  The  foundation  of  the  second  plea  is  that  a  patron 
cannot  present  himself:  he  may  tender  himself  to  the  ordinary,  and 
pray  the  ordinary  to  admit  him ;  and  the  ordinary  may  reject  him. 

[LoBD  Coleridge,  G. J.  He  must  assign  a  reason ;  for  instance, 
simony,  plenarty,  non-age,  or  that  the  clerk  is  minus  sufficiens.  I 
have  always  understood  that  to  be  a  cardinal  rule.] 

Here  is  no  presentment  at  all.    The  declaration  is  in  an  uuusual 
form ;  it  introduces  for  the  first  time  words  not  found  in  any  of 
the  precedents, — ^"or  otherwise  legally  require  institution,"  be- 
cause the  plaintiff  well  knew  that  there  was  no  legal  presentation. 
(1)  12  Anne,  at.  2,  c.  12.  (2)  2  Mood.  &  Bob.  363. 
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In  Barn's  Ecclesiastical  Law,  Presentation,  p.  16,  it  is  said :  ^  No 
person  may  present  himself;  and  this  is  according  to  the  mie  of 
the  canon  law.  But  the  books  of  common  law  say  that,  though  a 
patron  cannot  present  himself  in  form,  yet  he  may  offer  himself 
to  the  ordinary  and  pray  to  be  admitted,  and  that  such  admission 
may  be  good.  But  the  more  legal  and  regular  way  is,  to  make 
oyer  the  right  to  some  other  before  the  avoidance."  And  this  is 
adopted  in  1  Fhillimore's  Ecclesiastical  Law,  p.  403. 

[Lord  Coleridge,  C.J.  The  same  is  laid  down  in  Godolphin 
and  in  Brooke's  Abridgment,  Corporations,  34,  where  authorities 
are  cited  which  do  not  support  the  proposition.  Every  case 
referred  to  is  the  case  of  a  corporation,  which  stands  upon  a  totally 
different  footing.] 

The  proposition  laid  down  in  Bum's  Ecclesiastical  Law,  Pre- 
sentation, p.  16,  is  also  to  be  found  in  Mallory's  Quare  Impedit, 
vol.  3,  pp.  76,  87;  Brooke's  Abridgment,  Presentments,  pi.  45; 
Ayliffe's  Parergon,  p.  412 ;  Gibson's  Codex,  lib.  34,  c.  2,  p.  794 ; 
Watson's  Complete  Incumbent,  4th  ed.,  c.  20,  p.  222  ;  Bogers  on 
Ecclesiastical  Law,  tit.  Incumbent,  p.  548,  2nd  ed. ;  Dr.  Stephens's 
Laws  of  the  Clergy,  tit.  Presentation,  p.  919 ;  Cripps's  Laws  of 
the  Church,  5th  ed.  565.  In  Potter  v.  Ohapman  (1),  Dr.»  Potter 
(late  Archbishop  of  Canterbury)  by  his  will  devised  to  his  exe- 
cutors (of  whom  Dr.  Paul  and  Dr.  Chapman  were  the  survivors) 
all  his  options,  ^*  in  trust,  nevertheless,  that,  in  disposing  of  the 
said  options,  regard  be  had,  according  to  their  discretion,  to  my 
eldest  son.  Dr.  Potter,  archdeacon  of  Oxford,  to  my  sons-in-law, 
to  my  present  and  former  chaplains,"  &c.  One  of  the  options 
being  vacant.  Dr.  Paul  presented  Dr.  Chapman  (who  had  been 
formerly  chaplain  to  his  Grace)  to  the  bishop  to  be  installed. 
Upon  a  bill  to  set  aside  the  presentation.  Lord  Hardwicke,  C.» 
said  (2) :  ^'  It  was  made  a  doubt  whether,  in  case  of  the  death  of 
Dr.  Paul,  the  defendant  Chapman  would  not  be  incapable  of  any 
of  these  options,  for  he  eouJd  not  preserU  himself,  and,  after  the 
death  of  the  incumbent,  he  cannot  assign  the  trust.  It  was  said  in 
answer,  that  he  may  offer  himself:  but,  in  Watson's  Complete 
Incumbent  (a  very  well  wrote  book),  the  reason  why  he  cannot 
present  himself  is  said  to  be  because  it  would  create  a  plenarty, 

(1)  Amb.  98.  (2)  Amb.  at  p.  101. 
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see  Dr.  Davis's  Beports,  77.  I  have  no  doubt  of  it:  never  was 
clearer  in  my  opinion."  The  reason  why  a  clerk  cannot  present 
himself  is,  that  he  cannot  be  both  donor  and  donee:  Bro. 
Corporations,  pi.  34;  The  Bishop  of  Onorjfs  Case  (the  Case 
of  Commendam),  Davis,  p.  68 ;  Sedcer's  Case  (1) ;  Year  Book, 
E.  13  Hen.  8,  fo.  12,  pi.  2,  and  in  error,  M.  14  Hen.  8,  fo.  2, 
pi.  2. 

[Lord  Colbbidge,  C  J.  Heeker^s  Case  (1)  was  purely  a  technical 
question  of  pleading.  The  result  of  that  case  is,  that,  though  a 
corporation  cannot  present  its  head,  it  may  present  any  other  of 
its  members :  Bro.  Abr.  Presentments  al  Esglise,  pi.  23.] 

So,  dean  and  canons  may  present  a  canon,  and  master  and  fel- 
lows may  present  a  feUow ;  for,  non  constat  that  the  canon  or 
fellow  presented  was  one  of  the  majority ;  but  the  head  must  join. 
The  second  plea  sufficiently  raises  the  point:  the  only  refusal 
alleged  is  on  the  presentment  of  the  plaintiff  himself. 

Shaw,  in  reply.  If  the  declaration  in  this  case  is  in  a  novel 
form,  it  is  because  this  is  the  first  case  where  a  bishop  has  claimed 
a  right  to  refuse  to  institute  a  clerk  in  this  way.  The  second 
plea  is  uncertain ;  it  does  not  shew  any  reason  for  the  bishop's 
refusal ;  and  a  plea  in  quare  impedit  must  be  so  framed  as  to  give 
a  certain  issue.  The  argument  that  a  man  cannot  present  him- 
self is  inapplicable.  '  The  presentation  passes  nothing  at  law ; 
it  is  not  a  gift  of  the  living ;  the  right  to  enjoy  the  living  is  given 
by  institution  and  induction:  1  BI.  Com.  890,  391;  1  Burn*s 
Ecclesiastical  Law,  176.  So,  though  a  man  cannot  by  a  convey- 
ance operating  at  common  law  grant  an  estate  to  his  wife,  yet  a 
copyholder  may  surrender  a  copyhold  to  the  use  of  his  wife, 
because  the  estate  passes,  not  by  the  surrender,  but  by  the  admit- 
tance :  Bunting  v.  Lepingwett  (2) ;  Bacon's  Abridgment,  Copy- 
hold (G).  So,  a  man  cannot  enfeoff  himself ;  but  he  may  enfeoff 
A.  to  the  use  of  himself.  If  Hecher^s  Case  (1)  be  law  at  the  present 
day,  the  declaration  in  Marshall  v.  Bishop  of  Exder  (3)  would 
have  been  faulty.  The  same  objection  might  also  have  been  taken 
in  Sforw  v.  Bishop  of  Winchester.  (4)     [He  also  referred  to  Godol- 

(1)  See  8  Bulstr.  43.  (8)  7  0.  B.  (N.S.)  663;  29  L.  J. 

(2)  4  Ca  Rep.  29  a.  (G.P.)  854. 

^    (4)  19  L.  J,  (C.P.)  217 ;  9  0.  B.  62 ;  17  C.  B.  668. 
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phin,  255,  Elvis  v.  ArehhuJhop  of  York  (1),  and  Apperhy  v.  BMop 
of  Hereford.  (2)] 

LoBD  CoLEBiDaE,  C.J.    As  this  case  involves  a  question  of 

some  novelty^  and  may  possibly  go  to  a  Court  of  error,  we  think 

it  will  be  more  convenient  to  put  the  grounds  of  our  judgment 

into  writing. 

Cur.  adv.  vuU. 

April  15.  The  judgment  of  the  Court  (Lord  Coleridge,  C.  J., 
and  Keating,  Grove,  and  Denman,  JJ.,)  was  delivered  by 

Lord  Colebidge,  C.  J.  This  was  an  action  in  the  nature  of  a 
quare  impedit  brought  by  the  plaintiff,  a  clerk  in  holy  orders, 
against  the  Bishop  of  Lincoln.  The  material  fieicts  as  disclosed  by 
the  pleadings  were  as  follows: — Sir  John  Sutton  became,  under 
certain  family  settlements,  seised  for  an  estate  for  his  own  life  in, 
amongst  other  things,  the  advowson  of  the  rectory  of  Great  Coates, 
in  the|county  of  Lincoln.  This  advowson  Sir  John  Sutton  conveyed 
by  deed,  for  and  during  his  own  life,  for  the  sum  of  300021,  to  the 
plaintiff,  who  thereupon  became  seised  of  the  advowson  as  in  gross 
by  itself,  as  of  right,  for  the  term  of  the  natural  life  of  Sir  John 
Sutton.  During  the  life-time  of  Sir  John  Sutton,  the  incumbent 
died,  ^'  whereby  (in  the  words  of  the  declaration,  which  it  becomes 
here  important  to  set  out,)  it  then  and  there  belonged  and  still 
belongs  to  the  said  plaintiff  to  present,  or  otherwise  legally  re- 
quire institution  for,  a  fit  derk  to  the  said  church,  being  so  vacant 
as  aforesaid ;  but  the  defendant,  the  said  bishop,  will  not  permit 
him,  but  unjustly  hinders  him.*' 

The  defendant  has  pleaded  two  pleas.  In  the  first  he  states 
the  fact  of  the  purchase  by  the  plaintiff,  as  already  mentioned, 
and  goes  on  to  say  that  the  vacancy  caused  by  the  death  of  the 
last  incumbent  was  the  next  and  only  avoidance  of  the  church 
which  happened  or  accrued  to  the  plaintiff  after  his  purchase  of 
the  said  advo^'son  for  the  term  aforesaid.  He  further  says  that, 
by  the  13th  of  Anne  (I  presume  he  means  the  Act  which  stands 
in  the  Statute  Book  as  12  Anne,  stat.  2,  c.  12),  such  presentation 
of  himself  by  the  plaintiff  as  aforesaid  became  and  was  utterly 


(1)  Hob.  316,  at  p.  317. 


(2)  3  M.  &  Sc  102. 
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Yoid|  frustrate,  and  of  no  effect  in  law,  and  any  admission  or  insti-       1875 
tntion  of  the  plaintiff  thereon  would  have  been  utterly  yoid,      walsh 
frustrate,  and  of  no  effect  in  law,  and  that  therefore  he  could    bisbopof 
not  institute  the  plaintiff,  and  refused  to  do  so.     The  second     Lnrooui.    , 
plea  is,  we  are  inclined  to  think,  insufficient  as  it  stands,  because 
it  omits  to  state  with  clearness  and  precision  the  grounds  of  the 
bishop's  refusal.    But  it  is  not  material  to  discuss  this  point    It 
was  held  in  this  Court,  in  Marshall  y.  Bishop  of  Exeler  (1)  that 
the  provisions  of  the  Common  Law  Procedure  Acts  apply  to  quare 
impedit;  and,  as  both  parties  here  are  agreed  that  the  broad 
point  intended  to  be  raised  is,  whether  any  patron  can  lawfully 
present  himself,  we  should  have  amended  the  plea,  if  necessary, 
to  raise  that  point ;  and  we  proceed  to  deal  with  it  on  the  assump- 
tion that  it  does  raise  it,  and  that  it  states  that  for  the  simple 
reason  that  the  owner  of  the  advowson  presented  himself  the 
bishop  refused  to  institute  him. 

Now,  these  pleadings  raise,  and  were  intended  to  raise,  two 
points, — 1.  Whether  there  had  been  by  the  plaintiff  in  this  case 
the  purchase  of  what  was  equivalent  to  a  next  presentation,  so  as 
to  make  the  contract  between  Sir  John  Sutton  and  the  plaintiff 
a  simoniacal  contract  within  12  Anne,  stat  2,  c.  12,  s.  2,  and 
to  be  followed  by  the  consequences  pointed  out  in  that  statute ; 
and,  secondly,  whether  what  had  been  done  by  the  plaintiff  was  a 
presentation  of  himself  to  the  bishop,  so  as  to  make  it  a  bad  and 
void  presentation. 

As  to  the  first  pointy — it  was  not  argued  before  us  at  any  great 
length*  In  truth,  it  seems  to  us  untenable.  The  statute  of  Anne 
.  is  pointed  at  a  specific  evil,  and  uses  words  apt  for  the  prevention 
of  the  evil  which  it  is  intended  to  prevent.  The  title^  which  is 
no  part  of  the  statute,  but  which  often  throws  light  upon  it, 
describes  the  Act  as  one,  int^  alia,  ^'^  for  preventing  any  ecclesias^ 
tical  persons  from  buying  the  next  aivoidanee  of  any  church  prefer- 
ment." The  statute  is  one  of  a  number  passed  in  pari  materia ; 
and  in  several  of  them  (e.g.  31  Eb'z.  c.  6)  next  presentations  and 
advowsons  are  both  mentioned,  and  distinguished  from  one  another. 
It  ia  a  penal  statute ;  and  the  rule  that  penal  statutes  are  to  be 
strictly  construed,  i.e.  that  there  must  be  a  dear  case  to  make  a 

(1)  7  C.  B.  (N.S.)  663;  29  L.  J.  (C.P.)  364. 
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man  subject  to  a  penalty,  is,  I  apprehend,  in  fall  force ;  and,  cer- 
tainly,  if  it  is  a  right  rule  in  auy  class  of  statutes,  it  is  right  in 
those  which  relate  to  simony,  for  it  cannot  be  said  that  the  law 
upon  the  subject  is  in  a  state  at  all  satisfactory  to  common  sense 
or  right  feeling.  There  may,  no  doubt,  be  cases  of  simony  in 
which  the  moral  baseness  is  obvious  enough.  But  there  may  be 
cases, — ^there  have  been  probably  in  every  one's  experience, — ^in 
which,  though  the  laws  against  simony  have  been  technically 
transgressed,  the  transgessors  have  been  men  of  high  character 
and  pure  motive,  and  the  transgression  itself,  but  for  the  law,  has 
been  an  act  free  from  any  taint  of  moral  evil.  In  such  a  subject- 
matter,  therefore,  it  would  be  contrary  to  principle  to  extend  the 
words  of  a  highly  penal  statute,  which  uses  terms  of  art,  to  cases 
not  included  within  the  terms  so  used. 

Now,  the  statute  enacts  that,  **  if  any  person  shall  for  any  sum 
of  money"  (and  so  forth)  "take,  procure,  or  accept  the  next 
avoidance  of  or  presentation  to  any  benefice  with  cure  of  souls,  &e., 
then  every  sueh  presentation  or  collation,  and  every  admission, 
institution,  investiture,  and  induction  upon  the  same,  shall  be 
utterly  void,  frustrate,  and  of  no  effect  in  law,  and  such  agreement 
shall  be  deemed  and  taken  to  be  a  simoniacal  contract."  And 
then  the  section  proceeds  to  set  out  the  penalties.  Now,  this,  for 
the  reasons  already  given,  is  the  purchase  of  an  advowson  and  not 
of  a  next  presentation,  and  is  not  therefore  within  the  words  of 
the  statute. 

But  it  is  said,  though  not  within  the  words,  this  case  is  within 
the  spirit  In  such  a  statute  as  this  the  words  are  the  spirit  The 
interest  purchased  was  a  freehold  interest,  and  the  number  of 
presentations  which  might  in  fact  take  place  under  the  purchase 
was  wholly  imcertain  and  unascertained.  Advowsons  are  one 
thing, — ^real  property  descendible  to'the  heir ;  next  presentations 
are  another, — personal  property,  and  passing  to  the  executors  or 
administrators:  BenneU  v.  Bishop  of  Lincoln.  (1)  The  statute  of 
Anne  uses  the  term  ^'next  presentation,"  and  avoids  the  use  of 
the  term  **  advowson ;"  and  the  purchase  of  an  advovraon  is  there- 
fore not  within  it. 

No  case  was  cited  to  us  in  which  the  point  had  been  decided : 

(1)  8  Bing.  550. 
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but  it  is  not  denied  that  the  general  practice  and  the  general 
understanding  are  against  the  defendant.  The  opinions  of 
Mr.  Feame  and  Lord  St  Leonards  are  as  high  authority  as  mere 
opinions  can  be ;  and  they  are  with  the  plaintiff. 

It  was  arguedy  however,  as  an  advowson  contained  in  it  the 
right  of  next  presentation,  that  for  the  plaintiff  to  use  an  advow- 
son for  an  object  which  he  could  not  have  purchased  by  itself  from 
the  owner  of  the  advowson,  brings  him  within  the  words  of  the 
statute.  An  ingenious  but  untenable  argument ;  for,  as  has  been 
pointed  out>  advowsons  and  presentations  are  well  known  to  the 
legislature,  and  the  first  exercise  of  his  right  by  the  purchaser  of 
an  advowson  must  always  be,  in  one  sense,  and  as  far  as  the  pur- 
chaser is  concerned,  a  next  presentation,  and  yet  such  a  next 
presentation  is  if  not  intentionally  yet  clearly  omitted  from  the 
provisions  of  the  statute.  The  first  point,  therefore,  fjEiils  the 
defendant,  and  there  must  be  judgment  against  him  on  the 
demurrer  to  the  first  plea. 

The  second  point  is  on  first  view  more  tenable;  for,  it  is  supported 
apparently  by  the  authority  of  text-writers ;  and  decided  cases  are 
appeal^  to  as  warranting  the  statements  of  the  text-writers.  The 
passage  on  this  subject  in  Burn's  Ecclesiastical  Law,  tit  Benefice, 
Presentation,  p.  16,  is  copied  with  scarcely  the  change  of  a  word  from 
earlier  authorities,  and  is  as  follows : — ''  No  person  may  present 
himself;  and  this  is  according  to  the  rule  of  the  canon  law.  But 
the  books  of  common  law  say  that,  though  a  patron  cannot  present 
himself  in  form,  yet  he  may  offer  himself  to  the  ordinary  and  pray 
to  be  admitted,  and  that  such  admission  may  be  good.  But  the 
more  legal  and  regular  way  is,  to  make  over  the  right  to  some 
other  before  the  avoidance.'*  The  passage  then  goes  on  to  state 
how  is  the  law  where  the  right  of  presentation  is  vested  in  more 
persons  than  one ;  and  this  connection  is  important  when  we  come 
to  examine  the  reasons  given  for  the  rule. 

We  need  not  discuss  the  canon  law.    By  that  law,  no  doubt, 

a  multitude  of  restrictions,  and  this  amongst  others,  were  placed 

upon  the  rights  of  patrons.    But,  if  not  recognised  by  the  Courts 

of  law  as  part  of  the  law  of  England,  such  canonical  restrictions 

cannot  be  binding  upon  patrons  of  livings  when  seeking  to  enforce 

their  common-law  rights.    '^  In  the  law  of  the  realm,  it  {ie.  the 
Vol.  X.  2  Q  2 
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canon)  bindeth  not/'  says  the  Doctor  to  the  Student,  p.  229. 
When,  therefore,  we  come  to  examine  what  objections  have  been 
allowed  to  presentations  of  themselves  by  patrons,  and  npon  what 
grounds,  we  find  that  the  course  which  has  been  pursued  in  this 
case  avoids  the  objections  which  have  been  allowed,  and  has  never 
in  itself  been  held  open  to  objection  in  Courts  of  law. 

The  authorities  cited  by  Barn  for  the  general  proposition  are 
copied,  like  the  proposition  itself,  from  earlier  books :  and  they 
are  really  reducible  to  the  case  which  is  cited  as  Seekers  Case,  a 
case  to  be  found  reported  in  this  Court  in  the  Year  Book  of 
13  Hen.  8  (1),  and  in  the  Court  of  error  in  the  Year  Book  of  the 
following  year.  (2)    Brooke's  Abridgment,  Corporations,  34,  is  also 
cited :  but  this,  when  looked  at,  turns  out  to  be  only  an  abstract  of 
the  case  just  mentioned  in  the  Year  Books.    The  authority  of  the 
case  is  no  doubt  recognised  by  Lord  Hardwicke  in  Potter  y.  Chap* 
man  (3),  and  by  the  various  textrwriters  who  both  before  and  since 
his  time  have  laid  down  the  proposition  in  the  same  terms,  and  sup- 
ported itvby  the  same  authorities.   We  may  observe,  in  passing,  that 
the  great  authority  of  Sir  John  Davis,  to  which  we  were  referred 
by  Mr.  Fhillimore,  is  not  one  of  them.    In  the  case  of  the^ Buhop 
of  Ossory  (4),  the  arguments  only  are  reported;  and  Sir  John 
Davis  expressly  says  (5)  that  no  judgment  was  ever  given  in  the 
case.    Thus,  the  sole  authority  for  the  proposition,  as  far  as  the 
common  law  Courts  are  concerned,  is  the  case  in  the  Year  Books 
of  Henry  8 ;  and,  when  that  is  examined,  the  decision  turns  upon 
a  technical  point, — 'that  the  same  person  cannot  be  donor  and 
donee,  and  therefore,  when  a  corporation  presents  to  a  living,  it 
can  indeed  present  any  of  its  members  except  its  head,  but  that 
the  head, — Hecker's  Oase  (6)  was  that  of  the  master  of  an  in- 
corporated hospital, — ^as  he  is  necessarily  mentioned  in  the  descrip- 
tion of  the  patron,  cannot  also  be  the  presentee.    It  is  on  this 
ground, — a  technical  though  sufficient  one,  and  one  entirely  beside 
the  canonical  restriction, — ^that  the  Courts  of  law  have  admitted 
the  rule  of  which  Heeker^s  Case  (6)  is  but  an  example. 


(1)  P.  13  H.  8,  fo.  12,  pi.  2. 

(2)  M,  14  H.  8,  fo.  2,  pi.  2. 

(3)  Amb.  98. 

(4)  Davis,  68. 


(5)  Davis,  at  p.  83, 

(6)  Year  Book,  E.  13  H.  8,  fa  12^ 
pi.  2;  M.  14H.  8,  fo.2,  pL2. 
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But  here,  as  the  defendant's  plea  shews,  there  has  been  no  pre- 
sentation, strictly  so  caUed.  The  patron  has  in  the  very  words  of 
the  text-books,  offered  himself  to  the  ordinary,  and  prayed  to  be 
admitted.  To  such  a  proceeding  the  technical  objection  against 
presentation  does  not  apply ;  and  there  is  none  of  substance.  It 
is  admitted  that  this  is  the  first  occasion  on  which  a  bishop  has 
refused  to  institute  on  this  ground.  It  is  admitted  that  the 
understanding  of  lawyers  and  ±he  unbroken  practice  are  the  other 
way.  It  has  however  been  contended  in  this  case  that,  if  a  patron 
to  whom  an  advowson  has  descended  as  part  of  an  ancestral  pro- 
pertyi  and  who  is  himself  a  clerk  of  unquestionable  fitness  for  the 
living,  offers  himself  and  prays  to  be  admitted,  it  is  in  the  absolute 
discretion  of  the  bishop,  without  assigning  any  reason,  to  admit  or 
to  reject  him.  For  such  a  proposition  there  is  no  shadow  of 
authority ;  it  is  contrary  to  the  principles  on  which  the  rights  of 
patrons  have  always  been  upheld  in  these  Courts ;  and  we  are 
certainly  not  prepared  to  make  a  precedent  which  would  seem  to 
us  to  be  entirely  anomalous. 

We  may  observe  that,  by  the  admission  of  the  defendant's 
counsel,  the  objection  of  the  bishop  is  one  of  the  merest  form.  If 
the  plaintiff  had  conveyed  the  advowson  to  a  trustee,  in  trust  to 
present  a  clerk  on  his  the  plaintiff's  nomination,  and  if  the 
plaintiff  had  nominated  himself,  the  trustee  would  have  been 
bound  to  present  the  plaintiff,  and  the  bishop  to  institute  him. 
The  substance  of  the  transaction  would  have  been  exactly  the 
same,  and  the  practical  importance  therefore  of  the  bishop's  con- 
tention, even  if  in  this  particular  case  he  could  have  succeeded, 
has,  if  it  exists,  altogether  escaped  our  view.  But  with  this  we 
are  not  concerned :  our  duty  is  simply  to  declare  the  law,  as,  after 
the  beet  inquiry  and  consideration,  we  find  it  to  be  :  and  we  think 
that  the  second  plea,  like  the  first,  fails  the  defendant,  and  that 
therefore  there  must,  upon  the  demurrers  to  both  pleas,  be  judg- 
ment for  the  piaintiffl 

Judgment  for  the  plaintiff. 

PhiUimoref  on  behalf  of  the  defendant,  applied  for  a  certificate 
under  4  &  5  Wm.  4,  o.  39,  that  the  bishop  had  a  reasonable 
and  probable  ground  of  defence.    That  Act,  after  reciting  that 
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"  the  delay  and  expense  of  recoyering  advowsonSy  and  the  right  of 
patronage  and  presentation  to  ecclesiastical  benefices,  by  actions  of 
qnare  impedit,  are  much  increased  by  reason  of  the  defendants  in 
such  actions  not  being  liable  for  the  payment  of  costs,  and  the 
patrons  are  thereby  frequently  deterred  from  the  prosecution  of 
their  just  rights,  and  that  it  is  also  expedient  to  afford  further 
protection  to  incumbents  of  adrowsons  from  vexatious  and  un- 
founded proceedings  to  disturb  them  in  the  enjoyment  thereof," — 
enacts  *'  that,  in  all  writs  and  actions  of  quare  impedit  issued  or 
brought  from  and  after  the  passing  of  this  Act,  where  a  yerdict 
shall  pass  or  be  given  for  the  plaintiff  or  plaintifis  in  any  such 
writ  or  action,  the  plaintiff  or  plaintiffs  in  every  such  writ  or  action, 
in  addition  to  the  damages  to  which  he  or  they  is  or  are  by  law 
now  entitled,  shall  also  have  judgment  to  recover  his  or  their  foil 
costs  and  charges  against  the  defendant  or  defendants  therein,  to 
be  assessed,  taxed,  and  levied  in  such  manner  and  form  as  costs  in 
personal  actions  are  now  by  law  assessed,  taxed,  and  levied ;  and 
where  in  any  such  writ  or  action  the  plaintiff  or  plaintiffs  therein 
shall  discontinue  or  be  nonsuited,  or  a  verdict  shall  be  had  against 
him  or  them,  that  they  the  defendant  or  defendants  in  every  such 
writ  or  action  shall  have  judgment  to  recover  his  or  their  full 
costs  and  charges  against  the  plaintiff  or  plaintiffs  therein,  to  be 
assessed,  taxed,  and  levied  in  manner  aforesaid :  Provided  always 
that  no  judgment  for  costs  shall  be  had  against  any  archbishop, 
bishop,  or  other  ecclesiastical  patron  or  incumbent,  if  the  judge 
who  shall  try  the  cause,  or,  if  there  shall  be  no  trial  by  a  jury,  the 
Court  in  which  judgment  shall  be  given,  shall  certify  that  such 
archbishop,  bishop,  or  other  ecclesiastical  patron  or  incumbent  had 
probable  cause  for  defending  such  action ;  but  in  no  case  where 
the  defence  to  any  such  action  shall  be  grounded  upon  a  presenta- 
tion or  presentations,  collation  or  collations,  previously  made  to  any 
benefice,  shall  such  presentation  or  presentations,  collation  or  col- 
lations, be  deemed  or  considered  probable  cause  for  defending  such 
action."  He  submitted  that,  having  the  authority  of  so  many 
dicta  and  the  opinions  of  text-writers  of  value  in  favour  of  the 
view  which  he  took  of  his  duty,  the  bishop  might  fairly  be  said 
not  to  have  defended  the  action  without  probable  cause ;  that  the 
proviso  in  the  Act  that  a  defence  grounded  upon  a  presentation  or 
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collation  previously  made  to  any  benefice  should  not  be  deemed  or        1875 
considered  probable  cause  for  defending,  afforded  a  strong  inference      walsh 
that  a  defence  like  the  .present  ought  to  be  held  to  be  founded    g„JJp  ^^ 
upon  probable  cause ;  and  that  the  bishop  was  already  sufficiently     Linooln. 
punished  by  having  to  pay  half  a  year's  value  of  the  living,  under 
the  statute. 

Shaw,  for  the  plaintiff,  opposed  the  application.  He  submitted 
that  the  4  &  5  Wm.  4,  c.  39,  was  not  imperative,  and  was  wholly 
inapplicable  to  a  case  like  the  present,  where  the  bishop  was  de- 
fending simply  as  ordinary ;  and  he  referred  to  Edwards  v.  Bishop 
o/Esceter  (1),  where  a  certificate  under  that  statute  was  refused. 

LoBD  Coleridge,  C.J.  Being  the  only  judge  in  Court  of  those 
before  whom  this  case  was  argued,  I  must  consult  my  learned 
Brothers  before  I  dispose  of  this  application. 

April  IS.  LoBD  CoLEBiDQE,  C.J.,  said:  I  have  had  the  ad* 
vantage  of  consulting  Sir  Henry  Keating,  whose  assistance  we 
had  upon  the  argument  of  this  case,  as  well  as  my  Brothers  Grove 
and  Denman,  upon  the  application  which  has  been  made  to  us  on 
tlie  part  of  the  bishop  for  a  certificate  under  4  &  5  Wm.  4, 
c  39 ;  and  we  are  all  unanimously  of  opinion  that  there  is  no 
reason  at  all  for  granting  such  certificate.  The  ordinary  course 
will  therefore  be  followed,  viz.  that  the  unsuccessful  party  on  these 
demurrers  must  pay  the  costs. 

Judgmmt  accordingly. 

Attorneys  for  plaintiff:  BocJcett  &  Son. 

Attorneys  for  defendant :  Walters,  Yowng,  Walters,  &  DevereU. 

(1)  6  Bing.  N.  C.  146. 
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ApnlVX^  DANIELL   v.   ESSEX. 

Vendor  and  Purchaser — Purchaser's  Bight  to  insist  upon  ike  Presence  ef  the 
Vendor  at  Completum^^Damagesfor  Purchaser's  Default — Deposit, 

Upon  a  sale  of  real  property,  the  purchaser  has  not  an  absolute  right  in  all 
-cases  to  require  the  vendor*s  presence  at  the  completion  of  the  purchase.  Whether 
4iuch  a  requisition  is  reasonable  or  not,  will  in  each  case  be  a  question  for  the 

jury. 

The  fact  of  the  vendor  having  been  confined  in  a  lunatic  asylum  is  not  a 

reasonable  ground  for  insiBting  upon  a  departure  from  the  ordinary  couiBe,  when 

it  is  duly  certified  and  sworn  that  he  was  competent  at  the  time  of  executing  the 

conyeyanoe. 

By  the  conditions  of  sale  it  was  provided  as  follows : — "  Should  the  purchaser 
neglect  or  fail  to  comply  with  any  of  the  above  conditions,  his  deposit-money 
shall  be  absolutely  forfeited  to  ^he  vendor,  who  shall  be  at  liberty  to  rensell  the 
property  by  public  auction  or  private  sale ;  and,  if  the  amount  or  price  which 
shall  be  obtained  by  such  second  sale  shall  not  be  sufficient  to  cover  the  amount 
bid  for  the  same  at  the  present  sale  and  all  the  expenses  of  or  incidental  to  the 
present  sale,  the  deficiency  shall  be  paid  by  the  defaulter  to  the  vendor."  The 
purchaser  paid  a  deposit,  but  failed  to  complete  the  purchase.  There  was  no  re- 
sale:— 

Beldy  that  the  vendor  was  entitled  to  retain  the  deposit,  and  also  to  recover  the 
auctioneers*  charges  for  the  abortive  sale,  and  the  costs  incurred  by  him  in  pre- 
paring to  complete  the  sale. 

The  declaration  in  the  first  action  stated  that  the  plaintiff,  on 
the  28th  of  October,  1873,  caused  to  be  put  up  for  sale  by  public 
auction  a  messuage  and  land  mentioned  in  certain  particulars  of 
sale,  upon  and  subject  to  the  following  amongst  other  conditions 
of  sale : — 

3.  The  purchaser  shall  immediately  after  the  sale  pay  into  the  hands  of  the 
auctioneers  a  deposit  of  20^.  per  cent,  on  and  in  part  payment  of  his  purchase- 
money,  and  sign  an  agreement  for  payment  to  the  vendor  of  the  balance  of  his 
purchase-money  on  the  1st  of  December  next  at  the  office  of  his  solicitors,  Messrs. 
Heather  &  Son,  No.  17  Paternoster  Bow,  in  the  city  of  London :  but  if,  from  any 
cause  whatever,  the  purchaser  shall  not  complete  his  purchase  on  that  day,  he 
shall  pay  interest  after  the  rate  of  51.  per  cent,  per  annum  upon  the  balance  of 
his  purchase-money  from  that  time  until  the  actual  completion  of  his  purchase ; 
and  on  such  completion  he  shall  be  entitled  to  possession  of  the  premises. 

4.  The  vendor  will  within  seven  days  from  the  day  of  sale  deliver  to  the  pur- 
chaser or  his  solicitor  an  abstract  of  his  title  to  the  premises,  commencing  with 
indentures  of  lease  and  release  bearing  date  the  23rd  and  24th  of  October,  1829 ; 
and  no  earlier  title  shall  be  required,  notwithstanding  the  same  may  be  referred 
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to  in  one  of  these  deeds,  or  in  any  subsequent  deeds ;  nor  shall  any  evidence  of        ig75 

identity  be  required :  and  the  purchaser  shall  within  seven  days  after  the  de- — 

livery  of  the  abstract  deliver  to  the  vendor's  solicitors  a  statement  of  all  his        "~"" 
objections  to  or  requisitions  on  the  title  ;  and  any  objections  or  requisitions  not      DanolIi. 
so  stated  shall  be  deemed  to  have  been  waived.    The  vendor  being  a  mortgagee,      Dakxbll 
and  the  mortgagor  having  since  become  bankrupt,  the  purchaser  shall  not  require       ^  ^ 
&ny  other  person  to  join  in  the  conveyance  to  him  except  the  vendor,  nor  any 
other  covenant  than  a  covenant  that  he  has  not  incumbered. 

5.  The  production  of  all  deeds  and  documents  not  in  the  possession  of  the 
vendor>  and  all  certificates,  declarations,  attested  or  office  copies  or  extracts  of  or 
from  any  will,  register,  or  other  document,  whether  required  for  the  purpose  of 
verifying  the  abstract  or  otherwise,  and  all  deeds  of  covenant,  shall  be  procured 
and  made  at  the  expense  of  the  purchaser. 

6.  If  aDy  objection  or  requisition  shall  be  made  which  the  vendor  shall  be 
unable  or  unwilling  to  remove,  it  shall  be  lawful  for  him,  notwithstanding  any 
attempt  to  remove  the  same,  to  rescind  the  contract;  and  thereupon  the  deposit 
paid  by  the  purchaser  shall  be  returned  to  him,  but  without  interest  or  costs  or 
any  compensation  whatever. 

7.  If  any  error  or  misstatement  shall  be  discovered  in  the  particulars,  suoh 
error  or  misstatement  shall  not  vitiate  or  annul  the  sale,  but  a  reasonable  com- 
pensation or  allowance  shall  be  given  or  taken  as  the  case  may  require,  such 
compensation  or  allowance  to  be  determined  by  two  indifferent  persons,  one  to  be 
named  by  the  vendor  and  the  other  by  the  purchaser,  and,  in  case  of  diffozence 
between  them,  by  a  third  person  to  be  agreed  on  by  such  two  persons  befon  they 
proceed  on  such  reference. 

8.  And,  lastly,  should  the  purchaser  neglect  or  fail  to  comply  with  any  of  the 
above  conditions,  his  deposit-money  shall  be  absolutely  forfeited  to  the  vendor, 
who  shall  be  at  liberty  to  re-sell  the  property  by  public  auction  or  private  sale ; 
and,  if  the  amount  or  price  which  shall  be  obtained  by  such  second^  sale  shall 
not  be  sufficient  to  cover  the  amount  bid  for  the  same  at  this  present  sale  and  all 
the  expenses  of  or  incidental  to  the  present  sale,  the  deficiency  shall  be  paid  by 
the  defaulter  to  the  vendor,  and,  in  case  of  non-payment,  the  same  shall  be  re- 
coverable as  and  for  liquidated  damages. 

Averment,  that,  upon  such  putting  up  to  sale  of  the  premises  as 
aforesaid,  the  defendant  was  the  highest  bidder  for  the  same  and 
purchased  the  premises  from  the  plaintiff,  and  the  plaintiff  sold 
the  same  to  the  defendant  for  10007.  upon  and  subject  to  the  said 
conditions  of  sale,  and  the  defendant  then  paid  the  auctioneers 
such  deposit  as  aforesaid,  and  that  all  conditions  were  fulfilled  and 
all  things  happened  and  all  times  elapsed  necessary  to  entitle  the 
plaintiff  to  maintain  this  action  for  the  breaches  hereinafter  men- 
tioned,— ^yet  the  defendant  did  not  pay  the  plaintiff  the  remainder 
of  the  purchase-money  nor  complete  the  purchase  on  his  part ; 
whereby  the  plaintiff  had  been  deprived  of  the  advantage  which 
would  have  accrued  to  him  from  the  payment  of  the  remainder  of 
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1875        the  purohase-money  and  from  the  completion  of  the  pnrchase,  and 

— Eaa^—  had  lost  the  expenses  incurred  by  hin.  in  and  about  endeavouring 

Daniell     ^  ^^  *^®  premises,  and  in  preparing  to  complete  the  said  pur- 

Danixll     chase  on  his  part,  and  in  endeavouring  to  procure  the  com[detion 

^^       of  the  purchase  by  the  defendant :  Claim,  50021 

Flea,  that  the  defendant  was  always  ready  and  willing  to  pay 
the  remainder  of  the  said  purchase-money  and  to  complete  the 
purchase  according  to  the  conditions,  whereof  the  plaintiff  had 
notice,  but  the  plaintiff  was  not  ready  or  willing  to  receive  the 
remainder  of  the  purchase-money  or  to  complete  the  purchase  on 
his  part  according  to  the  conditions.    Issue  thereon. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  in  Middle- 
-sex  after  last  Hilary  Term.  The  plaintiff  was  mortgagee  of  a 
house  No.  36,  Victoria  Boad,  Clapham  Common,  for  1500Z.»  with 
a  power  of  sale.  Under  instructions  from  Mr.  William  Essex,  the 
plaintiff's  uncle  (who  attended  to  all  the  family  business),  Messrs. 
Heather  &  Son  employed  Messrs.  Driver  to  put  up  the  premises 
in  question  for  sale  by  public  auction.  They  were  accordingly 
put  up  for  sale  on  the  28th  of  October,  1873,  under,  amongst 
others,  the  conditions  set  out  in  the  declaration.  The  defendant 
being  the  highest  bidder,  the  premises  were  knocked  down  to  him 
for  1000?.,  and  he  paid  2001  to  Messrs.  Driver  as  a  deposit  of  2(S. 
per  cent,,  and  signed  an  agreement  for  payment  to  the  vendor  of 
the  balance  of  the  purchase-money  on  the  1st  of  December,  1873, 
at  the  ofiSce  of  the  vendor's  solicitors.  On  the  4th  of  November 
an  abstract  of  the  vendor's  title  was  delivered  to  the  solicitor  of 
the  purchaser,  and  requisitious  thereon  were  delivered  by  the  latter 
on  the  10th  or  11th.  On  the  11th  of  January,  1874,  the  purchaser's 
solicitor  sent  Messrs.  Heather  &  Son  the  ingrossment  of  convey- 
ance for  examination,  and  a  letter  saying, — ''I  shall  require,  in 
accordance  with  my  practice,  to  be  present  at  the  time  of  your 
client's  execution."  This  the  vendor's  solicitors  objected  to  as 
being  unnecessary  and  unusual,  and  they  procured  the  conveyance 
to  be  executed  by  the  vendor  (who  was  then  residing  at  Seaford), 
and  obtained  his  written  authority  to  receive  the  balance  of  the 
purchase-money,  and  they 'gave  notice  to  the  purchaser's  attorney 
that  the  conveyance  was  ready.  The  deed  was  executed  in  the 
presence  of  the  vendor's  uncle  and  of  his  sister ;  and  his  execution 
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thereof  was  attested  by  his  brother :  and  these  appeared  to  be  the 
only  relatives  the  vendor  had.  The  conveyance  was  then  tendered 
to  the  purchaser's  attorney,  and  the  purchase-money  demanded ; 
hut  he  declined  to  complete  the  purchase,  insisting  upon  his  right 
to  have  the  vendor  present  at  the  execution  of  the  conveyance^  and 
to  pay  the  purchase-money  to  him. 

In  the  course  of  the  negotiations  it  transpired  that  the  vendor's 
mind  had  been  affected,  and  that  he  had  been  for  some  time  con- 
fined in  St.  Luke's  Hospital ;  and,  to  satisfy  the  scruples  of  the 
purchaser's  solicitor,  the  following  certificates  were  obtained : — 

St.  Luke's  Hospital,  London,  June  24:th,  1873. 

Having  on  aeveral  occasions  during  the  past  tweWe  months,  and  moraespeciaUy 

within  the  past  week,  seen  Mr.  Thomas  Essex,  I  am  of  opinion  that  he  fully 

understands  the  nature  of  the  business  he  is  called  upon  at  present  to  attend  to, 

and  that  his  mental  condition  is  such  as  to  render  him  quite  competent  and 

capable  of  transacting  such  business  and  signing  his  name  to  the  necessary 

papers. 

Eeginald  Eages,  M.D., 

Medical  Superintendent  of  St.  Luke*s  Hospital. 

Bethlem  Royal  Hospital,  3rd  July,  1873. 

I  have  had  two  long  interviews  with  Mr.  Thomas  Essex,  on  June  18tli  and 

July  Ist,  1873,  and  consider  him  fully  capable  of  understanding  the  management 

of  his  affairs.    He  is  quite  aware  of  the  nature  of  the  document  he  is  about  to 

sign,  and  is  in  my  opinion  most  thoroughly  competent  to  transact  the  business. 

Mr.  Essex  has  a  nervous  manner  when  addressed ;  but  at  the  present  time  I 

consider  him  to  be  of  sound  mind. 

K.  W.  Williams,  M.D., 

Resident  Physician. 

The  uncle  and  sister  of  the  vendor  swore  that  at  the  time  of  the 
execution  of  the  conveyance  he  was  petrfectlj  sana 

It  was  submitted  for  the  defendant  in  the  first  action,  that, 
under  the  particular  circumstances  of  the  case,  the  purchaser's 
solicitor  was  justified  in  refusing  to  allow  his  client  to  complete  in 
the  absence  of  the  vendor. 

The  learned  judge  left  it  to  the  jury  to  say, — ^first,  whether  the 
defendant's  objections  were  bona  fide, — secondly,  whether  it  was 
reasonable  that  the  purchaser  should  insist  upon  the  presence  of 
the  vendor  at  the  completion  of  the  purchase, — thirdly,  whether 
it  was  reasonable  to  require  further  certificates  as  to  the  then 
condition  of  the  vendor. 

The  jury  found  that  the  objections  were  not  reasonable,  but 
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1875        ^^^®  captious  objections  to  enable  the  purchaser  to  get  rid  of  his 
bargain:   and   they  returned  a  verdict  fop   the   plaintiff  for 


"Essex, 


V.         296Z.  lis.  5d.y  being  56Z.  lis,  5d.  for  the  auctioneers'  charges  on 
Dasibll     ^^^  abortive  sale,  2002.  the  deposit  moneys  and  40Z.  for  the  solici- 
V,         tors'  charges. 

In  the  cross-faction,  which  was  tried  at  the  same  time,  and 
which  was  an  action  brought  by  the  purchaser  to  recover  back 
the  deposit  and  interest,  the  2002.  had  been  paid  into  Court  to 
abide  the  event,  and  a  verdict  was  taken  for  the  defendant. 

Pattdlf  Q.C.,  moved  for  a  new  trial  on  the  grounds  of  misdirec- 
tion, that  the  verdict  was  against  the  weight  of  evidence,  and  that 
the  damages  were  excessive.  As  to  the  misdirection,  the  learned 
judge  should  have  told  the  jury  that  the  purchaser  is  entitled  to 
insist  upon  the  vendor  being  present  at  the  completion  of  the 
purchase.  The  third  condition  of  sale  requires  the  balance  of 
the  purchase-money  to  be  paid  '^  to  the  vendor,  at  the  office  of  his 
solicitors." 

[Abohibald,  J.  Is  it  not  enough  if  the  vendor  has  given  his 
solicitor  an  authority  to  receive  the  money  ?] 

It  is  the  duty  of  the  solicitor  for  the  purchaser  to  insist  upon 
the  presence  of  the  vendor,  or  upon  some  satisfactory  explanation 
of  his  absence.  In  Sugden's  Vendors,  13th  ed.,  p.  455,  it  is  said 
that  *'  a  purchaser  cannot  safely  pay  the  purchase-money  to  the 
vendor's  attorney  without  the  seller's  authority,  although  he  is 
intrusted  with  the  conveyance  and  is  ready  to  deliver  it  up." 
Again,  at  p.  549,  it  is  said :  ''  Purchasers  frequently  run  considei^ 
able  risk  in  paying  the  purchase-money  to  the  agent  or  solicitor 
of  the  seller  upon  the  delivery  of  the  oonveyaace :  of  course,  if 
the  agent  is  duly  authorized  to  receive  it,  there  will  be  no  risk ; 
but  that  is  often  not  the  case,  and  particularly  where  sales  are 
made  by  trustees,  who  are  all  bound  to  join  in  the  receipt,  and 
who  would  not  be  justified  in  allowing  their  solicitor  to  recave 
the  purchase-money,  being  trust  money."  In  Dart's  YendoiB, 
vol.  2,  p.  601,  4th  ed.,  the  rule  is  laid  down  thus :  ^'  As  a  general 
rule,  a  purchaser  may  insist  on  having  the  conveyance  executed  in 
his  own  presence,  or  attested  by  a  witness  of  his  own  selection : 
but  the  rule  is  not  invariable,  and,  in  the  absence  of  special  cir- 
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camstanceSy  ought  not  to  be  insisted  on  where  it  cannot  reasonably  1875 
be  complied  with.  The  agent  or  solicitor  of  the  vendor  cannot  Emsx 
without  special  authority  receive  and  give  a  discharge  for  the  -n^m.w. 
purchase-money :  and  the  usual  indorsed  receipt  is  in  equity  no  dakiell 
conclusive  evidence  of  payment :  the  money,  therefore,  should  in  bmex. 
strictness  be  paid  to  the  vendor  personally,  or  upon  his  written 
authority ;  and  it  has  been  held  that  a  purchaser  may  insist  either 
on  personal  payment  or  on  the  production  of  a  written  authority.'' 
For  this  is  cited  Viney  v.  Chaplin.  (1)  The  state  of  the  vendor 
in  this  case  justified  the  vendee  in  being  more  than  ordinarily 
vigilant.  In  Dart's  Vendors,  4th  ed.,  vol.  1,  p.  5,  it  is  said :  ^  The 
proposed  vendor  may  be  a  lunatic  or  idiot,  in  which  case,  accord- 
ing to  the  early  authorities,  his  conveyance  may  be  set  aside  by 
his  committee  during  his  life,  or  by  heirs  after  his  death :  yet  he 
himself,  though  he  recover  his  senseef,  is,  it  has  been  said,  unable 
to  avoid  it ;  at  least  if  made  by  feoffment  with  livery  of  seisin 
delivered  by  him  in  person.  It  has,  however,  been  held  that  a 
bargain  and  sale,  lease  and  release,  or  other  innocent  conveyance 
by  a  lunatic,  is  absolutely  void :  and  the  8  &  9  Vict,  a  106,  s,  4, 
which  deprives  a  feoffment  of  its  tortious  operation,  renders  such 
a  conveyance  by  a  lunatic  equally  inoperative.  But  the  rule 
against  a  party  being  allowed  to  stultify  himself  would  not  prevail 
in  equity,  nor,  according  to  the  modem  authorities,  at  law,  in 
favour  of  a  purchaser  who  had  knowingly  dealt  with  an  incom- 
petent vendor ;  and  it  is  now  decided  that  the  lunatic  himself,  as 
well  as  his  representatives,  may  establish  his  lunacy  in  order  to 
impeach  a  deed  which  he  has  executed.  On  the  other  hand,  it 
has  been  held,  at  law,  that,  where  a  person  apparently  of  sound 
mind,  and  not  known  to  be  otherwise,  enters  into  a  contract  which 
is  fair  and  bona  fide,  and  is  executed  and  completed,  and  the 
property  forming  its  subject-matter  cannot  be  restored  so  as  to 
put  the  parties  in  statu  quo,  such  contract  cannot  afterwards  be 
set  aside  eith^  by  the  alleged  lunatic  or  his  representatives :  and, 
in  equity,  the  result  of  the  authorities  seems  to  be  that  such 
transactions  with  a  person  apparently  sane,  though  afterwards 
found  to  be  of  misound  mind,  will  not  be  set  aside  against  those 

(1)  4  Drew.  237 ;  2  De  G.  &  J.  468, 482. 
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V. 
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^EasEx       competent  nnderstanding." 
P  !Jv  [Bbbtt,  J,    Here,  the  solicitors  were  instnicted  by  the  vendor's 

Dahieix     luicle ;  and  his  brother  attested  his  execution  of  the  conveyance. 
The  transaction  never  could  have  been  impeached.] 

It  is  not  unimportant  to  bear  in  mind  that  this  was  a  sale  by  a 
mortgagee. 

[Abchibald,  J.  The  presumption  would  be  that  the  vendor 
was  sane  at  the  time  of  the  execution  of  the  conveyance,  if  the 
purchaser  did  not  impeach  his  sanity.] 

In  Viney  v.  ChapUny  Lord  Chelmsford,  C,  says  (1) :  ^*  The  ques- 
tions  which  we  are  called  upon  to  decide  are,  whether  a  purchaser 
has  a  right  to  insist  upon  having  the  conveyance  attested  by  his 
solicitor  or  by  a  witness  of  his  own  selection,  and  whether  he  has 
also  a  right  to  require  that  the  money  shall  be  paid  to  the  vendor 
personally,  or  in  his  presence.  Upon  these  questions, — ^as  to  which 
the  Court  was  strongly  pressed  at  one  period  of  the  argument  to 
give  an  opinion  in  the  abstract, — ^there  is  very  little  in  the  way 
of  authority  to  be  found :  the  reason  of  which  is  obvious.  Sales 
and  purchases  are  generally  conducted  with  mutual  confidence : 
each  party  is  anxious  for  the  completion  of  Uie  transaction,  and 
unwilling  therefore  to  interpose  any  unnecessary  obstacles ;  and  in 
general  no  necessity  exists  for  any  unusual  precautions.  Under 
ordinary  circumstances,  therefore,  the  purchaser's  solicitor  has  no 
hesitation  in  accepting  the  conveyance  though  he  has  not  wit- 
nessed its  execution,  or  in  permitting  his  client  to  pay  the  par* 
chase-money  to  the  solicitor  of  the  vendor.  But,  suppose 
circumstances  should  arise  in  which  the  purchaser  may  feel  that 
he  ought  to  bo  armed  with  the  most  complete  proof  of  the  tran- 
saction, is  he  entitled  to  make  himself  thoroughly  secure  both  as 
to  the  execution  of  the  conveyance  and  as  to  the  receipt  of  the 
purchase-money  ?  It  is  quite  clear  that,  if  the  purchaser  pay  his 
purchase-money  to  a  person  not  authorized  to  receive  it,  he  is 
liable  to  pay  it  over  again.  It  may,  I  think,  be  considered  as 
established,  that  the  possession  of  the  executed  conveyance,  with 
the  signed  receipt  for  the  consideration  money  indorsed,  is  not  in 

(I)  2  De  G.  &  J.  at  p.  477. 
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itself  an  antfaority  to  the  solicitor  of  the  vendor  to  reoeive  the 
purchase-money.  The  difficalty  is  to  see  how  the  purchaser  can 
be  safe  at  all  times  from  the  danger  of  paying  his  money  to  an 
unauthorized  person,  without  the  vendor  being  present  or  having 
expressly  given  to  the  purchaser  or  his  solicitor  authority  to  pay 
it  in  a  particular  manner.  The  text-books  speak  of  a  written 
authority ;  but,  how  can  the  purchaser  be  sure  that  this  is  genuine  ? 
Andy  at  all  events,  it  may  impose  upon  a  purchaser  a  difficulty  in 
the  way  of  proof,  to  which  he  may  have  a  right  to  object.  It 
becomes,  as  was  said  in  argument,  a  link  in  his  chain  of  title 
which  may  hereafter  embarrass  him,  and  which  it  may  be  said 
the  vendor  ought  not  to  be  permitted  to  force  upon  him.  On 
the  other  hand,  many  occasions  may  be  suggested  in  which  it 
would  be  most  unreasonable  for  the  purchaser  to  require  the 
presence  of  a  vendor  or  of  several  vendors  dispersed  in  various 
parts  of  the  country,  or  where  he  may  be  presumed  to  have  waived 
the  right  to  insist  upon  the  vendor's  attendance  when  the  pur- 
chase-money is  to  be  paid,  by  negotiating  with  a  person  who  is 
not  resident  in  this  country.  If  the  Court  were  to  lay  down  a  rule 
that  the  purchaser  under  all  circumstances  has  this  right,  it  might 
in  many  cases  afford  a  party  the  means  of  escaping  from  his  con- 
tract, as  non-compliance  with  a  requisition  on  which  he  is  entitled 
to  insist  would  be  an  answer  to  a  bill  for  a  specific  performance. 
These  are  some  of  the  difficulties  with  which  the  subject  is  em- 
barrassed on  the  one  side  or  on  the  other,  and  which  make  me 
very  unwilling  to  decide  any  abstract  question  with  relation  to 
it.  It  will  be  sufficient  for  this  case  to  say,  that,  if  a  purchaser 
has  not  the  right  in  every  case  to  insist  upon  the  vendor  being 
present  when  the  purchase-money  is  to  be  paid,  neither  is  a 
vendor  entitled  to  refuse  compliance  with  a  request  of  this  de- 
scription when  circumstances  arise  which  are  sufficient  to  justify 
it  It  is  not  likely  in  the  ordinary  transactions  between  vendor 
and  purchaser  that  the  attendance  of  a  vendor  will  be  vezatiously 
required:  but  I  think  that  the  purchaser  ought  to  have  the 
right  in  reserve,  to  be  used  whenever  a  proper  occasion  arises  for 
its  exercise."  His  Lordship  then  proceeds  to  consider  whether  it 
was  reasonable  and  proper,  under  the  circumstances  of  that  case, 
that  the  purchaser's  solicitor  should  insist  upon  the  vendor's 


1875 


EflSBX 
V. 

Dakibll. 
Danixix 

V. 
ESSKX. 


546 


COUBT  OF  CX)MMON  PLEAS. 


CLB. 


1875 


V, 

Dahixll. 
Dasikll 

Esssx. 


executing  the  conveyance  in  liis  pTesence,  and  himself  receiying 
the  purchase-money :  and  in  the  result  he  concludes  that  it  was. 
And  Lord  Justice  Turner  says  (1):  ^'I  do  not  hesitate  to  say 
that,  in  my  opinion,  where  the  purchaser  requires  the  deed  to  be 
executed  by  the  yendor  and  attested  by  his  own  solicitor,  that 
requisition  ought  not  to  be  refused,  unless  there  are  special  cir- 
cumstances justifying  the  refusal.  Whether  there  are  special 
circumstances  sufficient  to  justify  refusal  must  depend  in  each 
case  upon  the  particular  facts." 

[Bbett,  J.  I  left  it  to  the  jury  to  say  whether  under  the 
circumstances  it  was  reasonable  to  require  the  presence  of  the 
yendor  at  the  completion  of  the  purchase :  and  they  found  that 
it  was  not  They  thought  it  was  a  mere  captious  objection,  to  get 
off  the  purchase, 

Archibald,  J.  The  observations  of  Yice-Ghancellor  Eindersley 
in  that  case  (2),  which  are  exceedingly  strong,  would  apply  to  bills 
of  exchange.] 

The  judgment  of  Willes,  J.,  in  Ex  parte  Swan  (3)  shews  the 
ground  of  the  distinction  between  bills  of  exchange  and  convey- 
ances by  deed  of  land  or  other  property. 

The  verdict  was  clearly  against  the  weight  of  evidence.  The 
purchaser's  attorney  might  fairly  come  to  the  conclusion,  looking 
at  all  the  circumstances,  that  his  client  would  not  be  safe  in 
paying  the  balance  of  the  purchase^mohey  except  in  the  presence 
of  the  vendor. 

At  all  events,  the  damages  awarded  are  excessive.  In  Oakenden 
V.  EJorUy  (4)  the  plaintiff  put  up  for  sale  by  auction  real  property, 
upon  conditions  of  sale  which  stipulated  that  the  purchaser  of  each 
lot  should  ^  forthwith  pay  into  the  hands  of  the  auctioneer  a  de* 
posit  of  20  per  cent,  on  the  purchase-money,  and  sign  an  agreemeiit 
to  pay  the  remainder,"  &c.,  and  that  ^  if  the  purchaser  of  either 
lot  shall  fftil  to  comply  with  these  conditions,  the  deposit-money 
shall  be  actually  forfeited  to  the  vendor,  who  shall  be  at  Aill 
liberty  to  re-sell  such  lot,  &c,  and  any  deficiency  that  may  adse 
upon  such  re-sale,  together  with  all  expenses  attending  the  same, 
shall  immediately  after  such  second  sale  be' made  good  by  such 


(1)  At  p.  483. 

(2)  4  Drew.  239. 


(3)  7  C.  B.  (N.S.)  400,  448. 

(4)  E.  B.  Sb  E.  485. 
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defaulter/'  &c.    The  defendant  became  a  purchaser  at  the  auction,        1375 
but  did  not  pay  the  deposit  or  complete  the  purchase.    The  plain-  ~ 


tiff  re-sold  at  a  price  below  that  for  which  the  defendant  had  pur-  v- 

chased,  and  the  deficiency  with  the  expenses  of  sale  exceeded  the  dakibll 
amount  of  the  deposit ;  and  it  was  held  that  the  plaintiff  was  ^  ** 
entitled  to  recover  from  the  defendant  the  amount  of  the  defi- 
ciency and  expenses  only,  and  not  in  addition  to  this  the  amount  of 
the  deposit.  Lord  Campbell,  C. J.,  says :  (1)  ^  There  having  been 
an  actual  forfeiture  of  the  deposit  by  the  express  words  of  the 
seventh  condition,  the  deposit,  if  paid,  could  not  in  any  event  have 
been  recovered  back  by  the  purchaser ;  and  the  seller  would  have 
been  entitled  to  any  additional  benefit  on  a  re^sale.  But,  the  seller 
having  obtained  a  right  to  the  forfeited  deposit^  and  making  a 
further  demand  of  damages  sustained  on  the  re-sale,  it  becomes 
necessary  to  consider  what  was  the  nature  of  the  deposit.  Now, 
it  is  well  settled  that,  by  our  law,  following  the  rule  of  the  civil 
law,  a  pecuniary  deposit  upon  a  purchase  is  to  be  considered  as 
a  payment  in  part  of  the  purchase-money,  and  not  as  a  mere 
pledge.  (2)  Therefore,  in  this  case,  had  the  deposit  been  paid, 
the  balance  only  of  the  purchase-money  would  have  remained 
payable.  What,  then,  according  to  the  seventh  condition,  is  the 
deficiency  arising  upon  the  re-sale  which  the  seller  is  entitled  to 
recover?  We  think  the  difference  between  the  balance  of  the 
purchase-money  on  the- first  sale  and  the  amount  of  the  purchase- 
money  obtained  on  the  second  sale ;  or,  in  other  words,  the  deposit, 
although  forfeited  so  far  as  to  prevent  the  purchaser  from  ever 
recovering  it  back,  as,  without  a  forfeiture  he  might  have  done, — 
Falmer  v.  Temple  (3), — still  is  to  be  brought  by  the  seller  into 
aocoant  if  he  seeks  to  recover  as  for  a  deficiency  on  the  rensale." 
Here,  the  jury  have  given  the  vendor  the  deposit,  and  also  the  ex- 
penses ;  whereas,  according  to  that  case,  he  cannot  be  entitled  to 
both. 

[Bbett,  J.  The  purchase  did  not  go  off  for  a  defect  of  title, 
but  on  the  purchaser's  refusal  to  take  a  conveyance.  Where  the 
title  is  good,  and  a  conveyance  is  tendered,  the  vendor  is  dearly 
entitled  to  recover  the  expenses  he  has  been  put  to.    The  plaintiff 

(1)  E.  B.  &  E.  at  p.  492.         (2)  Sag.  V.  &  P.  ch.  1,  §  3,  art  18, 13tli  ed. 

(8)  9  Ad.  &  E.  608. 
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1875        should  recover  the  962.  lis.  5(2.  in  the  first  action,  and  is  entitled 
-EasKx.       to  keep  the  deposit.] 
Danikll.        Bain  v.  FothergiU  (1)  was  referred  to. 

Dandsll 

V-  Lord  CIolebidoe,  C.J.    With  regard  to  the  last  point,  the 

Court  are  disposed  to  grant  a  rule,  unless  the  counsel  for  the 
plaintiff  will  consent  not  to  claim  the  expenses  and  the  deposit 
both  in  the  first  action,  otherwise  not.  The  eighth  condition  pro- 
vides that,  *^  should  the  purchaser  neglect  or  fEiil  to  comply  with 
any  of  the  above  conditions,  his  deposit-money  shall  be  absolutely 
forfeited  to  the  vendor,  who  shall  be  at  liberty  to  re-sell  the  pro- 
perty by  public  auction  or  private  sale;  and,  if  the  amount  or 
price  which  shall  be  obtained  by  such  second  sale  shall  not  be 
sufficient  to  cover  the  amount  bid  for  the  same  at  this  present 
sale  and  all  the  expenses  of  or  incidental  to  the  present  sale,  the 
deficiency  shall  be  paid  by  the  defaulter  to  the  vendor,  and,  in 
case  of  non-payment,  the  same  shall  be  recoverable  as  and  for 
liquidated  damages."  The  deposit,  therefore,  is  absolutely  for- 
feited, and  the  vendor  is  at  liberty,  not  bound,  to  re-sell,  and  may 
recover  against  the  purchaser  any  deficiency  on  the  second  sale, 
together  with  the  expenses  of  the  first  sale.  The  property  not 
having  been  re-sold  in  this  case,  the  expenses  to  which  the  vendor 
has  been  put  with  reference  to  the  abortive  sale  are  recoverable 
from  the  purchaser,  plus  the  deposit-money.  The  case  of  Ockenden 
V.  Eenly  (2)  has  been  referred  to ;  but  the  circumstances  of  that 
case,  which  are  somewhat  complicated,  are  wholly  different  from 
those  of  the  present ;  the  deposit  had  never  been  paid,  and  the 
action  was  brought  for  the  loss  on  the  re-sale  and  the  expenses  of 
the  re-sale ;  those  expenses  formed  part  of  the  deficiency  on  the 
re-sale  occasioned  by  the  default  of  the  purchaser;  the  loss  on  the 
second  sale  would  be  the  deficiency  of  price  and  the  expenses. 

It  remains  to  be  considered  whether  there  has  been  any  mis- 
direction here,  or  whether  the  verdict  was  against  the  weight  of 
evidence.  When  the  authorities  come  to  be  looked  at,  I  am  of 
opinion  that  there  is  no  ground  for  saying  that  there  has  been  any 
misdirection.    The  facts  were  these : — ^Before-  the  purchase  was 

(1)  Law  Rep.  6  Ex.  59 ;  Law  Rep.  7  H.  L.  158. 
(2)  E.  B.  &  E.  485. 
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completed,  the  purchaser's  solicitor  conceived  that  he  had  ascer-       1875 
tained  that  the  vendor  was  not  in  his  right  mind,  and  that  there-  '   esbkx 
fore  he  had  a  right  to  satisfy  himself  that  he  was  in  a  fit  state  to     _  ** 
execute  a  conveyance,  by  insisting  upon  his  presence  at  the  com-     danibll 
pletion  of  the  purchase.    Mr.  Powell  advanced  two  propositions — 
first,  that  a  purchaser  has  an  absolute  right  to  require  the  presence 
of  the  vendor ;  secondly,  that,  under  the  circumstcmces  of  this  case, 
it  was  reasonable  that  he  should  be  present.    In  support  of  the 
first  contention  he  relied  upon  Viney  v.  GhapUn.  (I)    There  are  in 
that  case,  no  doubt,  exceedingly  strong  dicta, — ^and  especially  by 
Kindersley,  V.C, — to  the  effect  that  the  purchaser  is  not  bound  to 
pay  the  purchase-money  to  anyone  but  the  vendor  himself,  and 
that  he  is  not  called  upon  to  incur  the  risk  of  paying  it  to  an  un- 
authorized person;  and  the  Lord  Chancellor  and  Lord  Justice 
Turner  affirm  his  judgment,  and  seem  to  give  countenance  to  his 
reasoning  in  a  qualified  way.    Lord  Chelmsford  says :  (2)  "  If  a 
purchaser  has  not  the  right  in  every  case  to  insist  upon  the  vendor 
being  present  when  the  purchase-money  is  to  be  paid,  neither  is  a 
vendor  entitled  to  refuse  compliance  with  a  request  of  this  descrip- 
tion when  circumstances  arise  which  are  sufficient  to  justify  it.'^ 
And  he  adds :  **  I  think  that  the  purchaser  ought  to  have  the  right 
in  reserve,  to  be  used  whenever  a  proper  occasion  arises  for  its 
exercise.''     The  judgment  proceeds  upon  the  ground  that  the  pur- 
chaser is  entitled  to  be  satisfied  that  he  has  got  the  right  vendor. 
It  is  enough,  therefore,  to  say  that  that  case  is  not  in  point  here. 
There  is  no  question  of  identity ;  no  dispute  as  to  the  solicitors: 
being  properly  authorized  to  receive  the  money :  but  the  question 
is  whether  the  evidence  of  the  former  insanity  of  the  vendor  was^ 
sufficient  to  entitle  the  purchaser  to  proof,  by  a  personal  interview,, 
of  the  admitted  sanity  of  the  vendor  at  the  time  of  the  completion 
of  the  purchase.    This  brings  us  back  to  the  real  question,  viz. 
whether  the  objection  was  a  reasonable  one  to  make ;  and  I  think 
that,  under  the  circumstances,  it  was  utterly  unreasonable.    It 
seems  that  in  the  yecur  1872  this  gentleman  was  in  confinement  as 
a  lunatic.    He  was  discharged  cured  in  June  of  that  year,  and  two 
certificates  attesting  his  perfect  capacity  to  execute  a  conveyance 
in  1873  were  offered  to  the  purchaser's  solicitor.    I  think  there 

(1)  4  Drew.  237 ;  2  De  G.  &  J.  468.  (2)  2  De  G.  &  J.  at  p.  478. 
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1875        was  a  manifest  want  of  evidence  to  justify  the  daiia  made.    The 
^Essn      conveyance  was  executed  by  the  vendor  in  the  piesence  of  his 
Dahibu..    ^^^^^  ^^^  ^  sister;   and  his  execution  was  attested  by  his 
Danikll     brother :  and  these  appear  to  be  all  the  relatives  he  had.    There 
BsfflEx.      ^^  ^^^  evidence  that  he  was  at  the  time  sane,  and  that  he  was 
absent  only  because  he  was  paralyzed.     Under  these  circum- 
stances,  I  am  not  surprised  that  the  jury  should  find  that  the 
objections  were  not  bona  fide,  and  that  it  was  unreasonable  to  ask 
for  any  further  certificate  of  his  present  sanity.    It  seems  to  me 
that  there  was  abundant  evidence  to  justify  the  jury  in  coming  to 
the  conclusion  they  did ;  and,  as  my  Brother  Brett  is  not  dissatis- 
fied with  the  verdict,  I  see  no  ground  for  interfering  with  it. 

Denman,  J.  I  am  of  the  same  opinion.  With  respect  to  the 
question  of  damages,  the  doctrine  in  Ockenden  v.  HetUy  (1)  only 
applies  where  the  power  of  re-sale  has  been  exercised;  here  it  has 
not.  With  regard  to  the  other  ground  of  the  motion,  I  think  my 
Brother  Brett  was  not  bound  to  tell  the  jury  that  a  purchaser  has 
an  absolute  right  to  insist  upon  the  presence  of  the  vendor  at  the 
completion  of  the  purchase.  It  must  be  a  question  for  the  jury  in 
each  case  whether  it  is  a  reasonable  requirement  or  not;  and  I 
think  there  was  sufficient  evidence  that  it  was  not  reasonable 
in  this  case.  The  judgment  of  Lord  Justice  Tomer  in  Viney  v. 
Chaplin  (2)  puts  the  question  very  clearly, — whether  there  are 
special  circumstances  to  justify  the  refusal  to  comply  with  such  a 
requisition  must  depend  in  each  case  upon  the  particular  facts. 
Three  questions  were  left  to  the  jury, — 1.  whether  the  defendant's 
objections  were  bona  fide, — 2.  wSether  it  was  reasonable  that  the 
purchaser  should  insist  upon  the  presence  of  the  vendor  at  the 
completion  of  the  purchase, — 3.  whether  it  was  reasonable  to  re- 
quire further  certificates  as  to  the  then  condition  of  the  vendor. 
As  to  the  first,  I  must  confess  that  if  I  had  been  on  the  jury  I 
should  have  had  some  difficulty  in  coming  to  the  conclusion  that 
the  objections  were  not  bona  fide.  The  second  question  the  jury 
answered  in  the  negative ;  and  I  agree  with  them.  I  cannot  say 
that  my  opinion  as  to  the  third  question  is  so  strong ;  but,  inas- 
much as  my  Brother  Brett  is  not  dissatisfied  with  the  verdict  upon 
(1)  E.B.&E.485.  (2)  2  De  G.  &  J.  at  p.  483. 
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thai,  I  am  not  disposed  to  dissent  Upon  tiiie  whole,  I  agree  that 
the  role  should  be  refused,  subject  to  the  suggestion  thrown  out  by 
my  Lord. 

Archibald,  J.  I  am  of  the  same  opinion.  The  rule  will  be 
granted  for  reduction  of  damages,  unless  the  plaintiff's  counsel 
will  consent  to  forego  the  claim  for  the  deposit  in  the  first  action, 
that  sum  having  already  been  brought  into  Court  to  abide  the 
result  of  the  second  action.  The  eighth  condition  gives  the 
vendor  the  absolute  right  to  retain  the  deposit-money  paid,  on 
the  purchaser's  failure  without  any  default  of  the  vendor  to  com- 
plete the  purchase ;  and  also  a  right  to  claim  the  expenses  of  re- 
sale, if  the  property  is  re-sold.  The  sale  having  proved  abortive 
through  the  default  of  the  purchaser,  the  vendor  is  entitled  to 
retain  the  deposit,  and  to  recover  the  expenses  which  he  has 
incurred  through  that  default;  he  will,  therefore,  recover  the 
96Z.  lis.  5d.  The  case  of  Viney  v.  Chaplin,  before  Vice-Chan- 
cellor  Kindersley  (1),  and  afterwards  on  appeal  before  the  Lords 
Justices  (2),  is  distinguishable  from  the  present.  That  case  only 
establishes  this,  that  the  purchaser  is  entitled  to  evidence  of  the 
identity  of  the  vendor  and  of  the  authority  of  his  solicitor  to 
receive  the  money,  but  not  that  the  purchase-money  shall  be 
received  by  the  vendor  himself.  The  question  here  is,  whether 
reasonable  evidence  was  given  of  the  competency  of  the  vendor. 
That  question  was  left  to  the  jury,  and  they  found  that  it  was  not 
reasonable  for  the  purchaser  to  require  further  evidence  on  that 
subject.  The  mere  fact  of  the  vendor  having  been  a  lunatic  two 
or  three  years  before  would  not,  I  apprehend,  make  it  reasonable  to 
require  his  presence  at  the  completion  of  the  purchase^  or  the  pro- 
duction of  any  further  evidence  of  his  sanity  than  the  two  cer- 
tificates which  were  offered  to  the  purchader's  solicitor.  I  think 
the  verdict  was  quite  right;  and,  as  my  Brother  Brett  is  not  dis- 
satisfied with  it,  I  agree  with  my  Lord  and  my  learned  Brother 
who  has  preceded  me  that  there  should  be  no  rule. 

Brett,  J.  The  first  of  these  actions  was  brought  by  a  vendor 
to  recover  damages  on  the  ground  that  the  purchaser  declined  to 


1875 
Essex 

V. 

Daniell. 

Daniell 

r. 
Essex. 


(1)  1  Drew.  239. 


(2)  2  De  Q.  A;  J.  408. 
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1875        BrCoept  a  conveyance  and  pay  the  balance  of  the  pnrchase-monej 


pursuant  to  the  conditions  of  sale.  It  is  contended  on  the  part  of 
Dakikll.  ^^^  defendant  that  I  misdirected  the  jury,  inasmuch  as  I  declined 
Danoell  to  tell  them  that  the  presence  of  the  vendor  at  the  time  and  place 
£^^  appointed  for  the  execution  of  the  conveyance  and  payment  of  the 
purchase-money  is  a  condition  precedent  to  the  vendor's  right  to- 
sue  the  purchaser  for  refusing  to  complete.  If  that  proposition  be 
true,  the  purchaser  of  real  property  has  an  absolute  right, — ^without 
assigning  any  reason,  but  acting  from  mere  caprice,  and  although 
a  perfect  title  has  been  shewn,  and  there  is  nothing  in  the 
conditions  of  sale  to  warrant  it,  and  however  inconvenient  hj 
reason  of  absence  from  England  or  otherwise  it  may  be  for  the 
vendor  to  attend — to  require  the  vendor  to  be  present  at  the 
completion  of  the  purchase.  Mr.  Powell  argues  for  this  absolute 
right  upon  three  grounds.  First,  he  says  the  purchaser  lias  a 
right  to  say  that  without  seeing  the  vendor  he  has  no  means  of 
ascertaining  his  identity,  although  he  may  have  no  doubt  upon  the 
subject  Further,  he  says  he  has  that  right  as  an  implied  part  of 
the  contract,  one  of  the  conditions  being  that  the  purchaser  shall 
sign  an  agreement  for  payment  to  the  vendor  of  the  balance  of 
his  purchase-money,  on  &c.,  at  the  office  of  his  solicitors, — that  he 
has  a  right  to  say,  however  cogent  the  evidence  of  authority  in 
the  solicitors  to  receive  the  money,  he  will  not  pay  it  except 
into  the  hands  of  the  vendor  himself.  He  may  say,  it  is  urged,, 
that  the  vendor  may  be  insane  and  therefore  incapable  of  giving 
a  good  title,  although  there  is  no  real  dispute  or  any  suggestion  of 
evidence  that  he  is  insane.  It  is  said  that  there  are  authorities  in 
the  Court  of  Chancery,  or  rather  dicta,  to  shew  that  there  is  sach 
an  absolute  right.  If,  however,  the  judgments  referred  to  are  to 
receive  the  construction  for  which  Mr.  Powell  contends,  they  must 
apply  equally  to  every  other  description  of  contract;  and  it  is  im- 
possible to  conceive  how  business  could  be  carried  on  if  that  strict 
rule  were  to  prevail.  I  do  not  believe  that  any  such  doctrine  was 
ever  intended  to  be  enunciated.  There  was  no  dispute  here  as  to 
the  identity  of  the  person  by  whom  the  conveyance  tendered  was 
executed,  or  as  to  the  validity  of  the  authority  which  he  had  given 
to  his  solicitors  to  receive  the  money :  but,  the  vendor  being  bound 
to  give  reasonable  evidence  of  title,  it  is  said  that  he  failed  to  do 
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this^  because  some  one  had  said  that  the  vendor  had  at  one  period       1875 


been  in  confinement  as  a  lunatic.  It  may  be  taken  to  be  true  that 
eome  one  had  communicated  that  fact  to  the  purchaser's  solicitor ;  dasibll. 
and  he  under  the  circumstances  would  be  quite  right  in  making  Davuell 
inquiry  on  the  subject  There  was  no  disguise  about  it :  it  was 
admitted  that  the  yendor  had  been  an  inmate  of  St.  Luke's ;  but 
the  purchaser's  solicitor  was  informed  that  he  had  been  discharged 
oured,  and  was  shewn  certificates  as  to  his  then  condition  by  the 
principal  medical  men  of  that  establishment  and  of  Bethlem 
Hospital.  He  is  further  informed  that  the  conveyance  was  exe- 
cuted by  the  vendor  in  the  presence  of  his  uncle  and  his  sister ; 
and  the  vendor's  brother  was  the  attesting  witness.  The  instruc- 
tions for  the  sale  were  given  by  the  uncle.  Thus,  the  only  persons 
who  could  have  any  interest  were^  so  to  speak,  assenting  parties  to 
the  conveyance.  Under  these  circumstances,  it  would  be  absurd 
to  say  that  any  doubt  or  dispute  could  ever  arise.  It  seems  to  me 
that  I  left  the  proper  question  to  the  jury,  viz.  whether  it  was 
reasonable  for  the  purchaser  to  require  the  presence  of  the  vendor 
at  the  completion  of  the  purchase, — ^the  very  question  which  Lord 
Chelmsford  suggests  in  his  judgment  in  Viney  v.  OhajpUn  (1), 
*'  was  it  reasonable  and  proper  that  the  purchaser's  solicitor  should 
insist  upon  the  vendor's  executing  the  conveyance  in  his  presence, 
and  himself  receiving  the  purchase-money  ?"  It  seems  to  me  that 
the  three  questions  were  rightly  put,  and  that  the  answer  to  each 
of  them  was  quite  in  accordance  with  the  evidence.  There  was 
no  reasonable  or  probable  cause  for  taking  the  objections  which 
the  purchaser's  attorney  did ;  and  that  is  always  considered  evi- 
dence of  want  of  good  faith,  and  therefore  the  jury  were  well 
warranted  in  concluding  that  the  purchaser  was  not  acting  bona 
fide. 

Then,  as  to  the  damages.  Under  ordinary  circumstances,  where 
the  purchaser  &ils  to  complete,  without  any  default  on  the  part  of 
the  vendor,  the  latter  is  entitled  to  recover  all  the  expenses  he  has 
incurred  in  preparing  for  the  sale,  and  also  the  loss  incurred  upon 
a  re-sale,  that  is,  the  difference  of  price,  if  any.  Here,  by  the  condi- 
tions of  sale,  the  deposit  is  absolutely  forfeited  upon  the  purchaser's 

(1)  2  De  G.  &  J.  at  p.  479. 
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1875       default^  and  the  vendor  is  also  entitled  to  recover  the  expenses  he 
Essex    '  has  incnrred.    If  he  claimed  in  addition  the  difference  between  the 

Daniell.    ^"^'^  ^^^  ^^  ^^  ^^  ^^  ^^^  ^^^  realised  on  a  re^sale,  then  the 
Dajubll     case  of  Oekenden  v.  BJenly  (1)  would  apply.    Here,  however,  there 
eJs'ex.      has  been  no  re-sale.    The  vendor  therefore  is  entitled  in  the  first 
action  to  recover  the  expenses  incurred  bj  him  iu  preparing  for 
the  abortive  sale ;  and  he  is  also  entitled  to  retain  the  deposit- 
money  of  2001,  which  was  paid  into  Oourt^.  abide  the  event  of 

the  second  action. 

Bide  refused. 

PoioeU,  Q.O.,  asked  leave  to  appeal  upon  the  point  of  misdirectioo. 
But  the  Court  refused  it. 

Attorneys  for  Essex :  Heather  &  San. 
Attorney  for  Daniell :  C.  Thorp. 


Afira  24.  DUNCAN  v.  CASHIN. 

Htuiband  and  Wife — Separate  Estate  of  the  Wife — Goods  bought  vnth  her  Sqn- 
rate  Income — Interpleader  Summons— 'Equitable  Claims, 

The  savings  of  a  married  woman's  separate  estate,  like  the  income  itself, 
become  her  separate  estate  in  equity. 

Famitare  was  settled  upon  a  married  woman  to  her  separate  use,  and  with 
money  also  her  separate  property  she  from  time  to  time  renewed  such  as  wore 
out.    The  whole  were  seized  by  the  sherifif  for  a  debt  of  her  husband : — 

Hddj  that,  as  a  Court  of  equity  would  xmder  the  circumstances  have  restrained 
the  sheriff  from  selling  the  accretions  as  well  as  the  original  furniture,  a  Court  of 
law,  upon  an  interpleader  sununons,  must  take  notice  of  the  equitable  claim  of 
the  wife's  trustee,  and  direct  the  sherifif  to  withdraw. 

BiLET  Carr,  of  Sheffield,  by  his  will  dated  the  11th  of  March, 
1865,  left  certain  household  furniture  and  effects  to  trustees  in 
trust  to  permit  his  daughter  Mary,  the  wife  of  Thomas  Frederick 
Gashin,  to  have  the  use  and  benefit  thereof  during  her  life,  and 
independently  of  her  said  husband  and  of  his  control,  debts,  or 
engagements ;  and  he  directed  that,  upon  making  the  division  of 
his  trust  estate,  or  in  estimating  the  share  thereof  thereinafter 

(1)  E.  B.  &  £.  485. 
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given  to  or  in  trust  for  his  said  daughter  Mary  and  her  children       1875 
under  the  trusts  of  his  wiU,the  said  household  furniture  and  effects  "I^ncTT" 
should  be  taken  at  the  amount  of  the  valuation  thereof  to  be  made      c^^gHiN 
by  some  competent  valuer  to  be  named  by  his  trustees  as  part  of 
the  share  of  his  daughter  Mary  and  her  children  of  and  in  his  said 
trust  estate,  and  that,  upon  her  death  the  same  household  furni- 
ture and  effects  should  be  sold  and  the  proceeds  arising  therefrom 
should  be  subject  to  Ij^ie  same  trusts  and  powers  in  all  respects  a& 
were  thereinafter  declared  concerning  the  other  part  of  the  share 
of  his  said  daughter  Mary  and  her  children  of  and  in  his  said  trust 
estate. 

The  testator  divided  his  property  into  eleven  shares;  the 
share  of  his  daughter  Mary  being  left  in  trust  for  her  for  her 
life,  free  from  the  debts,  control,  and  engagements  of  her  hus- 
band, and  after  her  decease  to  be  equally  divided  amongst  her 
children. 

The  household  furniture  and  effects  now  in  the  house  occupied  by 
Mrs.  Cashin,  and  which  was  rented  by  her  in  her  own  name,  were, 
with  the  exception  of  a  few  renewals  and  additions  which  she  had 
made  thereto,  the  same  as  those  mentioned  in  the  will  of  the  said 
Biley  Carr,  and  were  subject  to  the  trusts  thereof.  These  renewals 
were  few  in  number,  and  had  been  made  from  time  to  time  by  Mrs. 
Cashin  out  of  moneys  coming  to  her  and  forming  part  of  her  own 
separate  income  under  the  trusts  of  the  above-mentioned  will,  and 
paid  to  her  by  the  trustee. 

The  sheriff  having  seized  the  furniture  under  a  fi.  £a.  at  the  suit 
of  the  plaintiff,  and  the  trustee  claiming  it,  the  sheriff  took  out 
an  interpleader  summons,  which  was  heard  before  Brett,  J.,  at 
Chambers,  when  an  order  was  made  upon  the  sheriff  to  withdraw 
from  possession,  and  the  matter  referred  to  the  Court,  the  claim- 
ant agreeing  that,  if  the  Court  should  be  of  opinion  that  the 
renewed  articles  were  not  within  the  trusts,  he  would  give  up  such 
renewed  articles  to  the  execution  creditor. 

Lord  having  on  a  former  day  obtained  a  rule  calling  upon  the 
trustee  to  shew  cause  why  his  claim  herein  should  not  be  barred 
as  to  the  renewed  articles  mentioned  in  the  affidavit. 
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1875  French,  shewed  cause.    In  equity,  the  savings  of  a  wife  are  as 

DcMCAN     much  her  separate  property  as  the  corpus  is :  Oare  y.  Knight  (I) ; 

Cas'din.     Humphrey  v.  Eieharda  (2)  ;  Brooke  v.  Brooke  (3) ;  '*  for,  the  sprout 

is  to  savour  of  the  root,  and  to  go  the  same  way  "  (4) ;  Davidson's 

Prec.,  3rd  ed.,  vol.  3,  p.  104 ;  Lewin  on  Trusts,  6th  ed.  p.  634 ; 

Bird  V.  Pegrum.  (5) 

[Bbett,  J.  The  Court  of  Chancery  would,  no  douht,  under 
such  circumstances,  restrain  the  sheriff  from  selling.] 

A  Court  of  law  will  always  give  effect  to  the  wife's  rights : 
Jarman  v.  WocUoton  (6) ;  Haselinton  v.  Oill.  (7)  Messenger  v. 
Clark  (8)  at  first  sight  looks  adverse :  but  the  Master  of  the  BoUs 
explains  it  in  Brooke  v.  Brooke.  (9)  Whatever  notion  may  for- 
merly have  been  entertained  upon  the  subject,  it  is  now  clear 
that,  upon  an  interpleader  issue,  a  Court  of  law  may  take  notice  of 
equitable  claims,  and  that  a  married  woman  may  be  party  to  an 
interpleader  issue :  Shingler  v.  Holt  (10) ;  Btisden  v.  Pope  (11) ; 
Bank  of  Ireland  v.  Perry.  (12) 

Lord,  in  support  of  the  rule.  In  the  absence  of  any  specific 
appropriation  by  the  wife  of  her  separate  income,  it  becomes  in  law 
the  property  of  the  husband.  In  Bishop's  Law  of  Married 
Women,  §  820,  it  is  said :  "  In  a  New  York  Case," — Shirley  v. 
Shirley  (13), — "  under  the  particular  facts  appearing,  the  Chancellor 
decided  that '  the  furniture  purchased  by  the  wife  with  the  moneys 
received  for  the  rents  of  her  separate  estate,  and  mixed  with  the 
other  furniture  of  the  husband,  was  also  his  property  and  liable  to 
his  debts ;  there  being  no  agreement  or  understanding  between 
them  at  the  time  of  the  purchase  that  such  furniture  should  be 
kept  by  him  as  her  trustee  merely,  or  that  the  title  thereof  should 
be  vested  in  any  other  person  for  her  separate  use.' "  (14)    The 

(1)  2  Vera.  535.  (8)  5  Ex.  388 ;  19  L.  J.  (Ex.)  306. 

(2)  2  Jur.  (N.S.)  432.  (9)  25  Beav.  at  p.  347. 

(3)  25  Beav.  342.  (10)  7  H.  &  N.  654 ;  30  L.  J.  (Ex.) 

(4)  Per  Lord  Keeper  Sic  Nathan      322. 

Wright,  2  Vera.  535.  (11)  Law  Rep,  3  Ex.  269. 

(6)  13  C.  B.  639;  22  L.  J.  (C.P.)        (12)  Law  Rep.  7  Ex.  14. 
166.  (13)  9  Paige,  363. 

(6)  3  T.  R.  618.  (14)  But  see  §  818. 

(7)  3  T.  R.  620,  (a). 
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Court  of  Chancery  would  not  grant  an  injunction  upon  such  an        1875 
affidavit  as  here.    There  is  nothing  to  shew  that  the  renewed      diwoan 
chattels  were  ever  intended  to  vest  in  the  trustee.  Caot. 

[Bbbtt,  J.  The  house  was  taken  in  the  wife's  name.  She  did 
not  give  the  money  to  her  husband,  but  bought  with  it  new  furni- 
ture to  replace  the  old.] 

Bird  V.  OraU>  (1),  Bird  v.  Peffrum  (2),  and  Came  v.  Briee  (3) 
are  strong  authorities  to  shew  that  the  wife  had  no  property  in 
the  goods  in  question.  In  the  last-mentioned  case  it  was  held  that 
the  property  in  wearing  apparel  bought  for  herself  by  a  wife  living 
with  her  husband,  out  of  money  settled  to  her  separate  use  before 
marriage,  aud  paid  to  her  by  the  trustees  of  the  settlement,  vests 
by  law  in  the  husband,  and  is  liable  to  be  taken  in  execution  for 
his  debts.  Boach  v.  Wrigfht  (4)  is  a  strong  authority  to  shew  that, 
under  the  Interpleader  Act,  equitable  claims  cannot  be  considered : 
and  Bramwell,  B.,  expresses  himself  strongly  to  the  same  effect  in 
Bird  V.  Crdbb.  (1) 

[Bbett,  J.,  referred  to  Frost  v.  Heywood.  (5)] 

Bbett,  J.  I  am  of  opinion  that  this  rule  should  b^  discharged. 
It  seems  to  me  that  we  must  take  the  facts  to  be,  that  furniture 
was  settled  upon  the  wife,  by  the  will  of  her  father,  for  her  sepa- 
rate use,  and  that  certain  money  was  also  settled  upon  her,  the 
income  of  which  was  to  be  paid  to  her  for  her  separate  use,  that 
the  wife  kept  possession  of  the  furniture,  and,  with  a  view  of 
preserving  her  rights,  a  house  was  taken  in  her  own  name ;  so 
that»  although  the  husband  had  the  use  of  it,  still  the  furniture 
remained  to  her  separate  use ;  and,  as  it  from  time  to  time  wore 
out,  when  she  received  her  income,  instead  of  applying  it  to 
general  household  purposes,  she  bought  with  it  new  furniture  to 
replace  the  old,  which  she  continued  to  enjoy  in  the  same  way. 
Now,  I  will  not  undertake  to  say  whether  or  not,  if  there  was  any 
dealing  with  this  newly  bought  furniture,  the  Court  of  Chancery 
would  cast  any  duty  upon  the  trustee  as  to  that.    But  the  cases 

(1)  30  L.  J.  (Ex.)  318.  (4)  8  M.  &  W.  157. 

(2)  13  C.  B.  639 ;  22  L.  J.  (C.P.)  166.  (5)  2  Dowl.  N.  S.  801. 
(8)  7  M.  &  W.  183. 
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1875  cited  shew  that,  in  the  event  of  any  dispute,  the  Court  of 
"dtncan  Chancery  would  have  treated  it  as  being  the  separate  property  oS 
^  ^*  the  wife,  and,  if  claimed  by  a  creditor  of  the  husband,  a  Court  of 
equity  would  have  restrained  a  sale,  on  the  ground  that  in 
equity  it  was  the  furniture  of  the  wife  and  not  of  her  husband. 
That  being  so,  the  sheriff  has  under  a  fi.  fa.  against  the  goods  of 
the  husband  seized  this  furniture.  The  trustee  comes  forward  and 
claims Jty  and  the  sheriff  has  taken  out  an  interpleader  summons, 
which  has  been  referred  to  the  Court.  The  question  raised  is 
whether  under  these  circumstances  the  judge  had  a  right  to  order 
the  sheriff  to  withdraw,  without  directing  an  issue.  Now,  I  decline 
to  say  whether  this  furniture  became  in  law  the  property  of  the 
trustee.  Be  that  as  it  may,  I  base  my  judgment  on  the  fact  that 
in  equity  the  furniture  in  question  is  the  wife's  and  not  the 
husband's.  For  the  purpose  of  to-day,  I  will  assume  that  the 
trustee  could  not  maintain  an  action  at  law  for  it.  It  was  formerly 
supposed  that  the  Courts  of  law,  in  dealing  with  questions  arisong 
under  the  Interpleader  Act,  could  not  take  notice  of  equitable 
claims ;  and  there  is  in  Busden  v.  Pope  (1)  the  strong  authority*of 
Bramwell,  R,  that  that  is  so :  but  the  rest  of  the  Court  thought 
otherwise;  and  the  preponderance  of  authority  seems  to  me  to 
establish  that,  where  an  interpleader  issue  has  been  ordered  upon 
a  sheriff's  summons,  when  the  whole  subject-matter  is  before  the 
Court,  the  Court  will  entertain  the  equitable  claims  of  a  third 
person.  Busden  v.  Pope  (1)  is  an  authority  for  that ;  and  it  seems 
to  have  been  adopted  in  The  Bank  of  Irdand  v.  Perry,  (2)  And 
in  Frost  v.  Heywood  (3)  there  are  strong  expressions  of  the  Court 
to  the  same  effect.  Now,  if  the  Court  would  do  that  after  the 
granting  of  an  interpleader  issue,  the  question  is  whether  a  judge 
at  Chambers  may  not  deal  with  the  matter  in  the  same  way.  If 
he  may  not,  but  is  bound  to  grant  an  issue,  and  the  Court  after 
the  trial  of  the  issue  would  not  hand  over  the  money  or  the 
goods  to  the  execution-creditor,  the  granting  of  the  issue  vrill  be  a 
mere  idle  ceremony.  I  therefore  think  the  jtidge  at  Chambers 
may  deal  with  the  equitable  right,  and  on  such  right  being  made 

(1)  Law  Rep.  3  Ex.  269.  '  (2)  Law  Bcp.  7  Ex.  14. 

(8)  2  DowL  N.  S.  801. 
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out  to  his  satisfaction  may  order  the  sheriff  to  withdraw.    It  was       1875 
not  necessary  to  order  an  issue  or  to  drive  the  claimant  to  a  Court      dunoan 
of  equity.    The  matter  was  referred  to  the  Court  in  order  that  it      cahhin 
might  be  more  folly  considered.    I  think  the  rule  to  order  the 
sheriff  to  withdraw  and  that  the  claim  be  barred  should  be  made 
absolute. 

Dbnhan,  J.  If  this  case  had  inyolyed  the  right  to  property  of 
any  considerable  amount,  and  the  claimant  was  now  for  the  first 
time  coming  before  a  judge  at  Chambers  to  raise  this  question, 
there  might  be  a  difficulty  in  laying  down  exactly  what  were  the 
relatiTe  rights  of  the  wife's  trustee,  the  husband,  and  the  creditor, 
and  the  judge  might  well  have  hesitated  as  to  the  course  which 
he  ought  to  pursue.  There  has  been  much  conflict  of  opinion  as 
to  how  far  equitable  rights  are  to  be  considered  upon  an  inter- 
pleader summons.  But  the  present  case  does  not  come  before  us 
in  that  shape.  The  sheriff  has  seized  certain  furniture  under  a 
fi.  fa.  As  to  the  greater  pari;  of  the  property  seized  there  is  no 
doubt ;  it  admittedly  belongs  to  the  trustee  of  a  married  woman. 
As  to  other  part  (of  small  value),  it  seems  that  the  goods  were 
purchased  with  money  which  was  the  separate  income  of  the  wife, 
and  were  placed  in  a  house  which  was  taken  in  her  name.  No- 
thing is  stated  as  to  the  extent  to  which  the  husband  used  these 
goods.  When  the  case  came  before  the  judge  at  Chambers,  the 
condition  of  things  was  as  if  all  parties  desired  the  judge  to  decide 
the  matter  finally ;  and  the  Court  now  stands  in  the  place  of  the 
judge.  That  being  so,  every  rule  which  is  applicable  to  the  trial 
of  an  interpleader  issue  is  applicable  to  this  case ;  consequently, 
all  the  latitude  allowed  to  the  Court  in  Shingler  v.  Hdl  (1)  and 
other  cases  where  an  execution  creditor  has  not  been  permitted  to 
set  up  the  jus  mariti  in  his  own  fiEkvour  must  be  allowed  here ;  and 
we  have  to  say  what  are  the  real  rights  as  between  husband  and 
wife  under  circumstances  sudii  as  are  disclosed  here.  I  can  enter- 
tain no  doubt)  after  the  cases  cited  by  Mr.  French,  that  a  Court  of 
equity  would  hold  that  the  goods  now  in  question  were  the  goods 
of  the  wife  and  not  of  the  husband.    The  case  of  Shingler  v. 

(1)  30  L.  J.  (Ex.)  322. 
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1875       EoU  (1)  shews  how  far  a  Court  of  law  will  recognize  equitable 
Duhoah"  claims. 


V, 

Qasbxr, 


HuDDLESTONy  J.  I  am  of  the  same  opinion.  Had  this  matter 
come  before  me  at  Chambers,  I  should  have  been  quite  prepared 
to  act  upon  the  case  of  Jarman  y.  WooUoton.  (2)  There,  a  woman 
before  marriage,  with  tbe  consent  of  her  intended  husband,  con- 
veyed all  her  stock  in  trade  and  furniture  to  trustees,  to  enable 
her  to  cany  on  her  business  separately.  For  some  time  after  the 
marriage  the  wife  carried  on  her  trade  in  W.  Street  separately 
from  her  husband,  who  was  a  linen-draper  in  M.  Street:  but 
latterly  all  her  effects  were  removed  to  his  house,  and  she  carried 
on  her  trade  in  a  separate  apartment  there.  The  husband  paid 
the  rent  of  the  house :  but  there  was  contradictory  evidence  as  to 
the  manner  of  the  wife's  carrying  on  her  business,  whether  for  her 
own  separate  use  or  not.  The  jury  found  that  the  business  was 
not  carried  on  by  the  wife  separately,  and  they  gave  a  verdict 
for  the  defendants  (the  assignees  of  the  husband)  as  to  the  stock 
in  trade,  and  for  the  plaintifif  (the  wife's  trustee)  in  respect  of  the 
furniture ;  and  the  Court  sustained  the  verdict,  upon  the  authority 
of  Haselinton  v.  CHU.  (S)  There,  thirty-two  cows  and  a  bull,  and 
the  increase  and  produce  to  arise  therefrom,  were  conveyed  by 
settlement  to  trustees  in  trust  to  permit  the  wife,  or  such  person 
as  she  should  by  will  appoint,  to  keep  and  enjoy  and  at  her  or 
their  will  to  sell  and  dispose  of  the  said  cows,  &c^  and  of  all  the 
increase  and  produce  to  arise  and  be  produced  from  the  same*  for 
her  and  their  own  proper  use.  The  defendant,  as  sheriff,  seized 
nnder  an  execution  against  tbe  husband  (after  notice  of  the  settle- 
ment) eight  cows  and  one  heifer,  four  of  which  were  part  of  the 
cattle  the  subject  of  the  settlement,  and  the  rest  of  them  bought 
with  money  produced  by  the  sale  of  the  milk  of  the  cows  men- 
tioned in  the  settlement.  Under  the  direction  of  the  learned 
judge,  the  jury  found  for  the  plaintiffs  (the  trustees),  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  upon  a  special  case ; 
and  upon  argument  there  was  judgment  for  the  plaintiffs.    Lord 

(1)  30  L.  J.  (Ex.)  322.  (3)  Beforo  Bailer,  J^  at  Gaildhall 

(2)  3  T.  B.  618.  after  E.  T.  1784,  3  T.  R.  620  (a). 
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Mansfield  there  said :  ''  By  the  common  law  the  wife  can  have  1875 
no  property  daring  the  coverture,  but  all  her  estate  is  vested  in  duncav 
the  husband.  But  Courts  of  equity  have  for  ages  past  thought  cashik. 
the  rules  of  the  common  law  too  hard,  and  have  thought  it  right 
to  protect  the  property  of  the  wife  from  the  extravagance  of  the 
husband,  in  cases  clear  of  fraud.  This  is  done  by  the  interven- 
tion of  trustees ;  and  thus  far  the  wife  is  to  all  intents  and 
purposes  a  single  woman :  and,  wherever  the  trust  can  be  supported 
in  equity,  this  Court  mil  consider  the  trustee  entitled  at  law/* 
Ashhurst,  J.,  said :  "  The  possession  alone  of  the  wife  does  not 
make  this  transaction  fraudulent ;  for,  it  was  consistent  with  the 
deed  of  settlement;  and  that  gave  the  trustees  as  much  interest 
in  the  produce  as  in  the  original  property :  the  wife  was  the  agent 
of  the  trustees  in  the  new  purchase."  And  BuUer,  J.,  added :  "  If 
the  possession  be  inconsistent  with  the  conveyance,  that  is  evidence 
of  fraud.  But  here  the  possession  is  consistent  with  the  deed,  by 
which  the  wife  was  to  use  the  cows  and  to  make  a  profit  of  them. 
There  is  no  other  circumstance  to  shew  fraud  as  to  the  first  cows ; 
and,  as  to  the  produce,  it  is  the  same  as  if  the  wife  had  paid  the 
money  over  to  the  trustees  and  they  had  bought  the  other  cows, 
for,  she  acted  as  their  agent."  So,  here,  if  necessary,  I  would 
infer  that  the  wife  purchased  the  renewed  furniture  as  agent  of 
the  trustee.  But  it  is  not  necessary  to  go  so  far.  I  agree  that  in 
dealing  with  the  Interpleader  Act,  we  may  give  efiect  to  equitable 
rights.  The  result  will  be  that  the  sheriff  is  ordered  to  withdraw ; 
no  action,  and  no  costs. 

Rule  absolute. 

Attorney  for  execution  creditor :  27.  W,  Pearce. 
Attorneys  for  claimant :  M»  Bradford  <t  Co. 
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1875  BROWN  and  Othbbs  v.  THE  POWELL  DUFFRYN  STEAM  COAL 

April  26.  COMPANY. 

Charterfartyy  Construction  of— Master  signing  Bills  of  Lading  for  more  Goods 
than  put  on  Board— BUls  of  Lading  Adt^  18  <fc  19  Viet.  c.  Ill,  «.  3. 

By  a  cliarterparty  for  the  conveyance  of  a  cargo  of  coal  from  Cardiff  to  Buenos 
Ayres,  it  was  stipulated  that  the  master  should  *'  sign  bills  of  lading  for  the  caigo 
put  on  hoard  as  presented  to  him  by  the  charterers,  without  prejudice  to  the 
terms  of  the  charterparty/'  On  arrival  at  the  port  of  discharge,  it  was  found  that 
the  coal  delivered  to  the  consignees  was  less  by  thirty-two  tons  than  the  quantity 
mentioned  in  the  bills  of  lading,  and  the  owners  were  called  upon  to  pay,  and 
paid,  the  difference  of  value  to  the  consignees. 

In  an  action  by  the  owners  against  the  charterers  to  recover  the  amount  so 
paid: — 

"Rdd^  that,  inasmuch  as  the  owners  were  under  no  legal  liability,  either  at 
common  law  or  under  the  Bills  of  Lading  Act,  to  pay  for  such  deficiency,  the 
action  was  not  maintainable. 

A  ship-owner  is  not  estopped  by  the  signature  of  the  bill  of  lading  by  the 
master  from  shewing  that  the  goods  or  some  of  them  were  never  actually  put  on 
board. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs  and 
the  defendants  agreed  by  charterparty  that  the  plaintifib'  ship, 
called  the  Ghagfordy  then  at  Newry  to  discharge,  should  with  all 
convenient  speed  sail  and  proceed  to  CardiS^  East  Bate  Dook,  or 
Fenarth  Dock,  at  charterers'  option,  and  there  take  on  board,  as 
tendered,  a  fall  and  complete  cargo  of  Powell  Dufiryn  steam  ooal, 
which  the  charterers  bound  themselves  to  provide  for  shipment 
(certain  accidents  and  events  excepted),  not  exceeding  what  the 
vessel  could  reasonably  stow  and  carry  over  and  above  her  tackle, 
&c.,  and,  being  so  loaded,  should  therewith  proceed  to  Buenos 
Ayres  or  Bosario,  one  place,  as  ordered,  on  signing  bills  of  lading, 
or  so  near  thereunto  as  she  might  safely  get,  and  deliver  the  caigo 
always  afloat,  alongside  store  or  craft,  steamer  or  depdt,  whar^  or 
arsenal,  as  ordered,  on  being  paid  freight  on  the  quantity  delivered, 
at  the  rate  of  378.  sterling  per  ton  of  20  cwt.  if  for  Buenos  Ayres, 
of  420.  sterling  per  like  ton  if  for  Bosario,  with  6Z.  gratuity  in  either 
case;  the  master  paying  dock  and  harbour  dues,  trimming, 
wharfage  and  keelage  on  cargo,  consulages,  lights,  pilotages,  and 
other  port    charges  whatsoever,  certain  j)erils   and    casualties 
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excepted :  the  said  freight  to  be  paid,  as  thereinafter  mentioned,  1875 
on  unloading  and  right  delivery  of  the  said  oargo ;  sufficient  cash  bbowh 
for  ship's  ordinary  disbursements,  not  exceeding  one-third  of  the  ^q^^  qqj^j^ 
amount,  to  be  advanced  on  signing  bills  of  lading,  less  6  per  cent.  Company. 
for  interest  and  insurance ;  sufficient  cash  for  ship's  disbursements 
to  be  advanced  at  the  port  of  discharge,  not  exceeding  one-third 
of  the  freight,  and  the  remainder  by  approved  bill  upon  London 
as  aforesaid  at  three  months  date  from  the  right  delivery  of 
cargo:  the  master  of  the  said  ship  to  sign  bills  of  lading  for 
weight  of  the  said  cargo  put  on  board,  as  presented  to  him  by  the 
defendants,  without  prejudice  to  the  tenor  of  the  said  charter- 
party,  within  twenty-four  hours  after  the  said  coals  should  have 
been  put  on  board,  or  pay  4d»  per  registered  ton  per  day  for  each 
day's  delay:  that  the  ship  sailed  to  Cardiff  aforesaid,  and  was 
there  loaded  by  the  defendants  with  a  oargo  consisting  of  a  certain 
quantity,  that  is  to  say,  573  tons  of  Powell  Duffryn  steam  coal : 
that,  although  all  things  were  done  and  happened  and  all  times 
elapsed  necessary  to  entitle  the  plaintiffs  to  maintain  this  action 
in  respect  of  the  several  breaches  hereinafter  mentioned, — yet,  for 
a  first  breach,  the  plaintiffs  said  that  the  defendants  presented  to 
the  master  of  the  said  ship  for  his  signature,  and  caused  and  pro- 
cured him  to  sign,  certain  bills  of  lading  for  the  said  cargo  for  a 
weight  greatly  exceeding  the  weight  so  put  on  board  as  aforesaid, 
that  is  to  say,  for  605  tons,  whereby  the  plaintiffs  were  rendered 
liable  to  pay  and  were  foroed  to  pay  to  the  consignees  of  the  said 
cargo  at  Buenos  Ayres  31L  as  and  for  the  value  of  the  difference 
between  the  said  605  tons  mentioned  in  the  said  bills  of  lading 
and  the  said  573  tons  so  shipped  as  aforesaid,  and  a  further  sum  of 
131.  for  dock  and  other  dues  and  charges  in  respect  of  the  said 
difference :  and,  although  the  said  ship  was  ordered  to  carry  and 
carried  the  said  agreed  cargo  in  the  said  ship  to  Boenos  Ayres 
aforesaid,  and  there  unloaded  and  made  right  delivery  of  the  said 
cargo  according  to  the  terms  of  the  said  charterparty,  and  although 
the  said  freight  amounted  in  the  whole  to  11192L,  whereof  a  certain 
part  was  advanced  according  to  the  terms  of  the  charterparty,  yet 
the  remainder  of  the  said  freight  was  not  paid  by  such  bills  as  in 
the  charterparty  mentioned,  nor  at  all,  and  the  same  was  wholly 
due  and  unpaid. 
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Demurrer,  on  the  ground  that  the  first  breach  assigned  was  not 
a  breach  of  the  terms  of  the  charterparty. 

Lundey  Smith,  in  support  of  the  demurrer.    By  the  terms  of 
this  charterparty  the  master  was  to  sign  bills  of  lading  for  weight 
of  the  cargo  put  on  board,  as  presented  to  him  by  the  defendants^ 
without  prejudice  to  the  tenor  of  the  charterparty :  and  the  defend- 
ants caused  the  master  (not  fraudulently  or  even  knowingly)  to 
sign  bills  of  lading  for  a  weight  exceeding  the  weight  put  on 
board.    Now,  the  owners  clearly  are  not  bound  by  the  signature 
of  the  master  to  bills  of  lading  for  goods  not  actually  received  on 
board :  Grant  v.  Norway  (1) ;  McLean  v.  Fleming.  (2)     The  ship- 
owners, therefore,  were  not  liable  for  the  payments  they  have 
made  to  the  consignees,  and  consequently  cannot  recover  them 
from  the  charterers.    The  master  possibly  might  have  been  per- 
sonally liable  to  the  consignees  under  s.  3  of  the  Bills  of  Lading 
Act,  18  &  19  Vict.  c.  111.  (3)    But  there  is  nothing  in  that  Act 
to  charge  the  owners.     In  Jeml  y.  Bath  (4),  which  was  an  action 
by  the  assignee  of  a  bill  of  lading  signed  by  the  agents  of  the 
charterers  for  a  larger  quantity  of  manganese  than  had  actually 
been  shipped  by  them,  Bramwell,  B.,  said  (5) :  ''  At  common  law, 
the  defendants  would  not  be  liable  on  this  bill,  because^  although 
Messrs.  Barchi  were  their  agents  to  conduct  their  business,  they 
were  not  their  agents  to  make  an  admission  contrary  to  the  fact, 
by  signing  a  bill  of  lading  for  a  quantity  they  knew  nothing  of. 
Then,  does  the  statute  make  any  difference  ?    I  think  not :   it 
seems  to  me  only  to  mean  that  the  person  actually  signing  the  bill 


(1)  10  C.  B.  665 ;  20  L.  J.  (C.P.)  93. 

(2)  Law  Bep.  2  H.  L^  Sc.  128. 

(3)  18  &  19  Vict.  c.  Ill,  8. 3 :  **  Every 
bill  of  ladiog  in  the  hands  of  a  consignee 
or  indorsee  for  yaluable  consideration 
representing  goods  to  have  been  shipped 
on  board  a  vessel,  shall  be  conclusive 
evidence  of  such  shipment  as  against 
the  master  or  other  person  signing  the 
same,  notwithstanding  tbat  such  goods 
or  some  part  thereof  may  not  have 
been  so  shipped,  unless  such  holder  of 
the  bill  of  lading  shall  have  had  actual 


notice  at  the  time  of  receiving  the  same 
tbat  the  goods  had  not  been  in  &ct 
laden  on  board;  provided  that  the 
master  or  other  person  so  signing  may 
exonerate  himself  in  lespect  of  such 
misrepresentation  by  shewing  that  it 
was  caused  without  any  default  on  his 
part,  and  wholly  by  the  fraud  of  the 
shipper,  or  of  the  holder  or  some  penon 
under  whom  the  holder  claims." 

(4)  Law  Bep.  2  Ex.  267. 

(6)  Law  Bep.  2  Ex.  at  p.  274. 
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of  lading  shall  be  liable.    If,  for  instance,  an  owner  had  signed,  it        1875 
wonld  be  conclnsive  against  him,  but  it  would  not  be  so  against      Bbowk 
the  other  owners.    If,  then,  the  bill  of  lading  is  only  conclusive  pqwell  Coal 
against  the  person  actually  signing,  the  defendants,  not  being  the     OoMPAinr. 
signers  of  the  bill  in  question,  are  not  made  liable  by  the 
statute." 

jP.  M.  WhUSy  contra.  There  is  an  implied  contract  on  the  part 
of  the  charterers  that  they  will  insert  in  the  bills  of  lading  the 
right  quantity  of  cargo  put  on  board ;  and  there  is  ^  special  pro- 
yision  in  this  charterparty,  whereby  the  owners  contract  that  their 
agent  (the  master)  shall  sign  bills  of  lading  for  weight  of  the 
cargo  put  on  board,  as  presented  to  him  by  the  charterers,  without 
prejudice  to  the  tenor  of  the  charterparty.  The  bill  of  lading  so 
signed  is  prim&  facie  condusiye  as  to  the  weight  put  on  board.  A 
burthen  is  cast  upon  the  ship-owners  by  this  clause ;  and  a  corre- 
sponding obligation  is  cast  upon  the  charterers  to  indemnify  them 
for  so  signing, 

[Bbett,  J.  By  the  charterparty,  the  freight  is  to  be  paid  on 
the  amount  of  coal  delivered  at  Buenos  Ayres.  It  is  quite  imma- 
terial to  the  ship-owners  what  may  be  the  quantity  mentioned  in 
the  bill  of  lading.] 

The  words  '^  without  prejudice  to  the  charterparty ''  are  not  in- 
troduced into  the  bills  of  lading.  It  may  be  that  the  obligation 
of  the  ship-owner  is  limited  in  this  country  to  the  quantity 
actually  shipped ;  but  it  may  be  that  their  obligations  may  be 
more  extensive  in  a  foreign  country. 

LanJey  Smith  was  heard  in  reply. 

LoBD  CoLEBiDOE,  C.J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  defendants.  The  declaration  is  upon  a  charter^ 
party,  between  the  owners  of  the  ship  and  the  charterers,  which 
provided  that  the  ship  should  take  on  board  at  Cardiff  a  full 
cargo  of  coal,  and  proceed  therewith  to  Buenos  Ayres,  and  there 
deliver  the  same  on  being  paid  freight  on  the  quantity  delivered ; 
and  containing  the  following  stipulation : — '^  The  master  of  the  said 
ship  to  sign  bills  of  lading  for  weight  of  the  said  coals  put  op 
board,  as  presented  to  him  by  the  defendants,  without  prejudice  to 
the  tenor  of  the  said  charterparty.'*    The  declaration  then  avers 
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1875       that  the  ship  proceeded  to  Cardiff  and  was  there  loaded  by  the 
Bbown      defendants  with  573  tons  of  coal,  and  assigns  for  breach  that  the 
PowKLL  Coal  defendants  presented  to  the  master  for  his  signature,  and  pro- 
C50MPANT.    cured  him  to  sign,  bills  of  lading  for  a  weight  greatly  exceeding 
the  weight  so  put  on  board,  viz.  605  tons,  in  consequence  of  which 
the  plaintifib  were  rendered  liable  and  obliged  to  pay  to  the  con- 
signees at  Buenos  Ayres  312.,  the  value  of  the  difference  between 
the  605  tons  mentioned  in  the  bUls  of  lading  and  the  573  tons 
actually  shipped,  and  13Z.  for  dues  and  charges  in  respect  of  such 
difference  of  quantity.    The  plaintiffs  seek  to  recoyer  these  two 
sums.    The  defendants  demur  to  this  declaration,  and  say  that 
the  plaintiffs  were  not  bound  to  pay  to  the  consignees  the  yalue  of 
the  difference  between  the  coal  mentioned  in  the  bills  of  lading 
and  that  delivered.    Upon  the  authorities,  and  particularly  the 
case  of  McLean  v.  Fleming  (1),  it  seems  to  be  clear  that^  if  an 
action  had  been  brought  against  the  ship-owners,  they  would  not 
have  been  precluded  from  shewing  the  fact,  and  would  only  have 
been  bound  to  deliver  the  quantity  which  was  actually  pat  on 
board.    It  has  been  contended  on  the  part  of  the  plaintifib  that 
by  express  stipulation  they  have  impowered  the  master  to  bind 
them  contrary  to  '^the  general  rule  of  law.    But  that  is  not  the 
true  construction  of  the  clause  in  the  charterparty.    It  does  not 
impower  the  master  to  do  anything  more  than  he  is  bound  under 
an  ordinary  charterparty  to  do,  viz.  to  bind  himself,  leaving  it 
open  to  the  ship-owners  to  dispute  that  which  his  signature  attests, 
if  contrary  to  the  fact.    Therefore  the  defendants  were  entitled  to 
say  that  the  defence  was  open  to  the  ship-owners  at  Buenos  Ayres. 
The  demurrer  must  prevail. 

Brett,  J.  I  am  of  the  same  opinion.  This  is  an  action  by 
ship-owners  against  charterers  for  breach  of  a  contract  contained 
^  in  the  charterparty.  The  alleged  ground  of  action  is  that  the 
charterers  presented  to  the  master  for  signature  bills  of  lading 
which  described  the  weight  of  coal  put  on  board  as  being  greatly 
in  excess  of  that  which  was  actually  loaded.  No  fraud  or  know- 
ledge on  the  part  of  the  defendants  is  alleged.  The  ground  of  the 
action  is  the  breach  of  a  supposed  warranty  that  they  would  not 

(1)  Law  Rep.  2  H.  L.,  Sc.  128. 
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in  the  bill  of  lading  misrepresent  the  quantity  delivered.    Now,        1875 
the  mere  breach  of  warranty  wonld  lead  only  to  nominal  damages,      bboto 
But  the  plaintifis  insist  that  they  are  entitled  to  substantial  p^^^  q^^. 
damages  in  this  case,  because  by  the  terms  of  the  bills  of  lading    Cokpaht. 
they  would  be  bound  to  deliver  to  the  consignees  the  weight  of 
coal  specified  therein ;  and  would  be,  or  had  been,  forced  to  pay 
damages  to  the  consignees  for  not  having  delivered  such  full 
weight.    Now,  there  is  no  express  warranty:  the  question  is 
whether  there  is  an  implied  one.    It  is  suggested  there  is,  because 
by  the  terms  of  the  charterparty  it  must  have  been  obvious  to 
both  parties  that  the  liability  of  the  ship-owners  to  the  consignees 
would  be  regulated  by  the  bills  of  lading.    No  such  warranty, 
however,  can  arise  as  between  the  defendants  and  the  plaintiffs, 
the  ship-owners,  inasmuch  as  the  ordinary  law  would  oblige  the 
master  to  sign  bills  of  lading;  and,  if  he  signs  for  a  greater 
quantity  of  goods  than  is  put  on  board,  WLeom  v.  Fleming  (1) 
shews  that  the  owners  are  not  bound  to  deliver  more  than  the  real 
quantity  shipped.     But  it  is  suggested  by  Mr.  White  that  the 
obligation  of  the  owners  might  be  more  extensive  abroad, — that 
the  consignees  there  might  ,have  different  rights  from  consignees 
here.    The  rights  of  the  consignees,  however,  must  depend  upon 
the  bill  of  lading.    That  is  a  contract  made  in  this  country,  and 
by  the  comity  of  nations  its  construction  would  be  regulated  ac- 
cording to  the  law  of  this  country.    We  must  therefore  assume 
that  this  is  so  inasmuch  as  the  contrary  is  not  alleged:  conse- 
quently there  is  no  foundation  for  Mr.  White's  argument.    I  was 
at  first  struck  by  the  suggestion  that  the  absence  of  liability  on  the 
part  of  the  ship-owner  is  in  ordinary  cases  founded  upon  the 
absence  of  authority  of  the  master  to  sign  bills  of  lading  as  here. 
I  agree  that,  as  between  the  ship-owners  and  the  charterers,  the 
master  was  authorized  to  sign  bills  of  lading  without  requiring  the 
coals  to  be  weighed, — to  sign  accordiug  to  the  weights  presented 
to  him.    But  the  charterparty  freight  or  the  obligation  of  the 
owners  to  deliver  does  not  depend  upon  the  assertion  contained  in 
the  biU  of  lading.    It  occurred  to  me  that  the  Bills  of  Lading 
Act  might  have  made  some  difference  in  this  respect :  it  provides, 
in  8.  3,  that  ^  every  bill  of  lading  in  the  hands  of  a  consignee  or 

(1)  Law  Rep.  2  H.  L.,  Sc  128. 
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1875  indorsee  for  valnable  consideration  representing  goods  to  hare 
Bbowh  heen  shipped  on  board  a  yessel,  shall  be  conclnsive  eyidence  of 
p  ^  Coal  ^^^  shipment  as  against  the  master  or  other  person  signing  the 
Company,  same:"  and,  inasmuch  as  the  ship-owners  here  anthorized  the 
master  to  sign  an  nnnsual  bill  of  lading,  it  might  be  considered 
that  the  signature  of  the  master  was  their  signature.  I  do  not 
understand  the  judges  in  Jeasel  y.  Bath  (1),  when  they  say  that 
the  bill  of  lading  binds  only  the  person  who  actually  signs  it»  to 
mean  that  it  must  be  the  manual  signature  of  the  party,  because, 
if  a  man  authorizes  another  to  sign  his  name,  he  is  equally  bound 
as  if  he  had  signed  it  himself.  But  the  authority  giyen  to  the 
master  here  was,  not  to  sign  the  name  of  his  owners,  but  to  sign 
for  himself,  though  to  sign  an  unusual  bill  of  lading.  The  statute 
means,  I  think,  the  signature  of  the  name  of  the  person  who  is 
intended  to  be  bound.  It  seems  to  me,  therefore,  ihst,  although 
the  plaintiffs  authorized  the  master  to  sign  these  bills  of  lading, 
there  is  no  estoppel  as  between  them  and  the  consignees  either  at 
common  law  or  by  the  statute,  and  no  binding  of  them  by  the  bill 
of  lading;  and  that  they  were  not  bound  to  deliyer  to  the  con- 
signees a  greater  amount  of  cargo  than  they  actually  received  on 
board.  Upon  the  true  construction  of  this  charterparty,  therefore, 
there  was  no  such  express  or  implied  warranty  as  has  been  con- 
tended for. 

Dketman,  J.  I  am  not  at  all  sure  that  the  point  which  has 
been  the  most  argued  before  us  was  that  which  was  intended  to  be 
raised  by  this  demurrer.  I  cannot  help  thinking  that  it  was  in- 
tended to  raise  an  objection  which  goes  further  back.  The  first 
breach  (which  alone  is  demurred  to)  is  founded  upon  these  word» 
in  the  charterparty — *'  The  master  to  sign  bills  of  lading  for  weight 
of  the  said  cargo  put  on  board,  as  presented "  (perhaps,  strictly 
speaking,  ''  represented "  would  haye  been  the  better  word)  ^  to 
him  by  the  defendants,  without  prejudice  to  the  tenor  of  the  said 
charterparty  " :  and  the  breach  is  thatT  **  the  defendants  presented 
to  the  master  for  his  signature,  and  caused  and  procured  him  to 
sign,  certain  bills  of  lading  for  the  said  cargo  for  a  weight  greatly 
exceeding  the  weight  so  put  on  board."    The  contract  was  that 

(1)  Law  Eep.  2  Ex.  267. 
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the  master  sboald  sign  only  for  such  cargo  as  was  actually  shipped.       1875 
The  declaration  charges  the  defendant  with  not  having  done  that      bbown 
which  they  never  promised  not  to  do,  viz.  make  a  mistake.    I  p^,^  q^^^ 
therefore  think  the  breach  is  bad,  and  the  defendants  must  have    Coicpakt. 
Judgment. 

Judffmerdfcr  the  defendants. 

Attorneys  for  plaintiffs :  Webb  d  Pearson^  for  Oliver  &  BottertU^ 
■Sunderland. 

Attorneys  for  defendants :  IngUdew^  Inee^  &  Qreening. 


In  re  WILLIAM  SAYER.  May  8. 

Attorney — Stamping  Articles  of  Clerkships  Computation  of  Service, 

The  Court  will  allow  the  service  under  articles  of  clerkship  to  he  computed 
from  their  date,  notwithstanding  the  stamp-duty  thereon  has  not  heen  paid  within 
the  proper  period,  provided  the  fulure  to  pay  it  has  arisen  from  some  unforeseen 
circumstance  over  which  the  party  had  no  control. 

Therefore,  where  the  failure  had  arisen  from  the  non-payment  of  a  deht  due  to 
the  clerk,  which  he  had  a  reasonahle  expectation  to  ohtain  in  time,  the  excuse 
was  held  sufficient. 

Ik  Hilary  Term,  1870,  William  Sayer  passed  the  preliminary 
examination,  and  obtained  the  necessary  certificate,  with  the  in- 
tention of  being  articled  to  a  solicitor,  his  mother  then  having  the 
money  (which  she  would  have  given  him)  to  pay  the  stamp-duty 
on  his  articles ;  but  shortly  after  this  he  was  engaged  as  secretary 
and  travelling  companion  to  his  cousin,  at  a  certain  salary,  and  he 
j*emained  with  him  in  that  capacity  until  February  1874,  when  he 
was  discharged,  his  cousin  owing  him  2151.  for  salary,  &c.  In 
Harch,  1874,  his  cousin,  having  no  further  need  of  his  services, 
recommended  him  to  article  himself  to  an  attorney,  and  promised 
to  pay  the  stamp-duty  on  his  articles.  Belying  upon  this  promise, 
JSayer,  on  the  2nd  of  May,  1874,  entered  into  articles  of  clerkship 
with  Mr.  Moseley,  of  Great  Yarmouth.  The  articles  were  executed 
without  being  stamped,  solely  in  consequence  of  the  cousin's  fiekilure 
to  perform  his  promise,  and  of  the  inability  of  the  clerk's  mother 
then  to  assist  him ;  and  ultimately  he  was  compelled  to  sue  his 
<»U8in  for  the  debt  due  to  him,  but  did  not  recover  the  money 

YoL.  X.  2  T  2 
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1875        until  March  last,  when  the  stamp-duty  and  penalty  were  imme- 

Ik  BE       diately  paid. 

Satib.  Upon  an  affidavit  of  these  facts,  and  further  stating  that  the 

applicant  was  unable  to  pay  the  duty  within  six  months  of  the 
execution  of  his  articles,  solely  on  account  of  the  non-fulfilment  of 
his  cousin's  promise,  and  the  non-payment  of  his  claim,  and  that 
the  non-inrolment  of  his  articles  did  not  arise  from  any  neglect  or 
default  on  his  part. 

May  8.  OhanneU  moved  that  the  service  of  Sayer  under  his^ 
articles  might  be  computed  from  their  date.  An  application  had 
already  been  made  to  Blackburn,  J.,  and  refused.  The  rule  to  be 
deduced  from  the  oases  of  Be  Breden  (1)  and  Be  BIade8(2)  is,  that, 
to  warrant  an  application  of  this  sort»  the  Court  must  be  satisfied 
that  the  omission  to  pay  the  duty  at  the  proper  time  was  the  result 
of  an  unforeseen  emergency,  and  that  the  inability  did  not  arise^ 
from  the  mere  disappointment  of  some  vague  expectation  upon' 
which  the  applicant  was  not  justified  in  relying. 

[Abohibald,  J.  I  understand  the  rule  to  be  this,  that,  if  any 
satisfactory  reason  be  given  for  not  paying  the  duty  at  the  proper 
time,  and  it  is  shewn  that  the  applicant  was  prevented  from  doiug^ 
so  solely  by  causes  over  which  he  had  no  control,  the  Court  may 
relax  the  rule.] 

The  present  application  clearly  fialls  within  that  principle.  The 
applicant  had  a  reasonable  expectation  of  being  provided  with 
funds  in  sufficient  time,  but  he  was  prevented  by  the  default  of 
his  debtor  and  the  law's  delay. 

LoBD  CoiiEBiDOE,  C.J.  I  am  of  opinion  that  the  order  should 
go  upon  the  same  terms  as  those  imposed  in  Be  Blades  (2),  viz. 
that  the  service  of  the  applicant  be  computed  from  the  date  of 
the  execution  of  the  articles ;  that  he  present  himself  for  the  in- 
termediate examination  to  be  held  next  term ;  that  notice  of  the 
application  be  given  to  the  Incorporated  Law  Society,  and  the 
affidavits  used  in  support  of  the  motion  laid  before  them ;  that 
the  rule  be  not  drawn  up  until  after  four  days  have  elapsed  from 
the  service  of  the  notice  upon  the  society ;  and  that  an  affidavit 

(1)  12  C.  B.  (N.S.)  351 ;  31  L.  J.  (C.P.)  321.         (2)  44  L.  J.  (0J».)  115. 
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of  the  serrioe  of  the  notice  and  affidavits  upon  the  society  be  pro-        1875 
duced  to  the  master  on  drawing  up  the  rule.    The  order  in  that       i^bi 
case  haying  been  made  on  the  authority  of  the  united  judgment  of      ^^^^ 
this  Court  and  the  Court  of  Queen's  Bench  in  Be  Breden  (1),  I 
cannot  entertain  any  doubt  that  it  was  rightly  made. 

ABGHiBALDy  J.,  Concurred. 

Bide  aeoordingly. 

Attorneys  for  applicant :  Taylor  &  Ward. 


THE  ANGLO-EGYPTIAN  NAVIGATION  COMPANY  v.  RENNIE  ahd        May  13. 

Akothsb.  — 


In  this  case^  which  Ib  reported  ante,  p.  271,  the  plaintifGi  brought  error  to 
the  Court  of  Exchequer  Chamber.  The  case  came  on  for  argument  on  May  the 
13th,  before  Cockbum,  C.J.,  Bramwell,  B.,  Blackburn  and  Mellor,  JJ.,  and 
Cleasby  and  Amphlett,  BR  After  hearing  the  argument  for  the  plaintiffs,  and 
part  of  the  argument  for  the  defendants,  the  Court  pointed  out>  that  assuming  the 
judgment  of  the  Court  below  to  be  erroneous  with  r^rd  to  the  question  whether 
the  property  in  the  boilers  had  passed  to  the  plaintiffs,  and  that  the  property 
had  so  passed,  even  then  there  still  remained  the  question  whether  the  defendants 
were  entitled  to  a  lien  on  the  boilers  for  any  sum  of  money  in  respect  of  their 
price  over  and  above  the  sums  of  money  already  paid  by  the  plaintifiEs  to  the  de- 
fendants, which  was  a  question  of  some  doubt  and  difficulty.  They,  therefore, 
suggested,  that  under  all  the  circumstances  of  the  case,  it  was  one  which  would 
be  most  satisfactorily  disposed  of  by  arbitration.  In  this  suggestion  the  parties 
aoqoiesoed,  and  consequently  no  judgment  was  given. 


(1)  12  a  B.  (N.S.)  851 ;  81  L.  J.  (O.P.)  821. 
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Ig75  CHATTERTON  and  Anotheb  v.  CAVE. 

May  26.        Dramatic  CopyrtgJU — Infringement^  what  amounts  to^B  <fe  4  TTm.  4, 6. 15,  s.  2. 

To  oonstitnte  an  infringement  of  dramatic  copyright  under  3  &  4  Wm.  4,  c.  15, 
8.  2,  a  material  and  subetantial  part  of  the  plaintiffs  dramatic  production  must 
be  pirated.  Though  an  appreciable  part  be  taken,  it  does  not  follow  as  a 
consequence  of  law  that  the  plaintifTs  right  is  infringed,  if  such  part  be  of  a  very 
unessential  nature,  or  very  unimportant  and  trifling  in  relation  to  the  effect  of  the 
whole  composition. 

Deglabatiok  by  the  plaintiffs,  as  duly  registered  assignees  of 
the  sole  right  and  liberty  of  representing  at  any  place  or  places  of 
dramatic  entertainment  in  any  part  of  the  United  Kingdom  a 
dramatic  production  and  piece  called  the  Wandering  Jew,  which 
said  production  and  piece  had  been  composed  by  one  Leopold 
David  Lewis,  after  the  passing  of  3  &  4  Wm.  4,  c.  15  (The  Dramatic 
Copyright  Act)^  complained  that  the  defendant  wrongfully  repre* 
sented,  and  caused  to  be  represented,  without  the  consent  of  the 
plaintiffs  in  writing,  or  otherwise,  at  certain  places  of  dramatic 
entertainment,  the  said  dramatic  production  or  piece,  and  divers 
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parts,  scenes,  play  and  dramatic  business  of  the  same ;  and  claimed       iS75 
the  penalties  of  400.  for  each  representation  payable  under  the  CHArrsBTON 
statute.  J;^ 

Second  and  third  counts  substantially  similar  to  first  count. 

Plea  (inter  alia),  not  guilty. 

Issue. 

The  trial  took  place  before  Lord  Coleridge,  C.J.,  at  the  Mid- 
dlesex Sittings  after  Trinity  Term,  1874,  when  the  following  facts 
appeared: — It  was  proved  that  there  was  a  dramatic  version  of  the 
Wandering  Jew  in  French.  The  plaintiffs  were  the  assignees 
from  the  author  of  an  English  drama  called  the  Wandering  Jew, 
which  was  a  translation  or  adaptation  taken. from  the  French 
drama.  The  defendant  also  had  brought  out  an  English  drama 
caUed  the  Wandering  Jew,  the  representation  of  which  was  the 
alleged  infringement  of  the  plaintiffs'  copyright. 

By  agreement  between  the  parties,  it  was  arranged  that  the 
jury  should  be  discharged,  and  the  Lord  Chief  Justice  should 
read  the  original  French  version  and  the  two  plays,  and  order  how 
the  verdict  should  be  entered,  leave  being  reserved  to  either  party 
to  move  on  any  pomt  of  law  that  might  arise  on  the  judge's 
finding. 

The  Chief  Justice  found  that  two  scenes  or  points  of  the  drama 
of  the  defendant  had  been  taken  from  the  plaintiffs'  drama,  without 
recourse  to  either  the  French  novel  or  the  French  drama,  originals 
common  to  the  dramas  of  both  plaintiffs  and  defendant.  He  found 
this  in  respect  of  the  final  scene  of  the  defendant's  drama,  and  of 
the  appearance  of  the  Wandering  Jew,  and  the  stage  business  con- 
nected with  that  appearance,  to  be  found  in  the  second  scene  of  the 
second  act  of  the  defendant's  drama  and  the  fourth  scene  of  the  first 
act  of  the  plaintiffs'  drama.  He  found  that  the  drama  of  the  de- 
fendant was  not,  except  in  these  respects,  a  copy  from,  or  colourable 
imitation  of,  the  drama  of  the  plaintiffs.  He  directed  the  verdict 
to  be  entered  for  the  defendant ;  and  if,  upon  argument,  the  Court 
should  think  the  verdict  ought  to  be  entered  for  the  plaintiffs,  he 
assessed  the  damages  at  40s. 

A  rule  nisi  was  obtained  in  pursuance  of  the  leave  reserved  to 
enter  the  verdict  for  the  plaintiffs  for  the  damages  assessed  by  the 
Lord  Chief  Justice  upon  his  findings,  on  the  ground  that  he  ought 
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1875        to  have  entered  the  verdict  for  the  plaintiffs,  as  he  fonnd  repre- 
Chattmtos  sentation  by  the  defendant  of  a  part  of  the  plaintiffs'  play. 

^^'  The  facts  with  regard  to  the  points  in  which  the  Lord  Ghie^ 

Justice  fonnd  that  the  defendant's  drama  was  taken  from  the 
plaintiffs'  were  as  follows : — 

In  the  fourth  scene  of  the  first  act  of  the  plaintiffs'  drama  the 
Wandering  Jew  was  represented,  in  the  course  of  his  wanderings, 
as  haying  reached  the  Arctic  Begions  (the  scene  being  lit  up  with 
lime  light,  and  the  stage  coTored  with  icebergs),  and,  whilst  there, 
beholding  a  vision  shewing  the  dangers  and  sufferings  to  which  were 
exposed  certain  of  his  descendants,  whose  history  formed  the  sub- 
ject  of  the  drama.  In  the  second  scene  of  the  second  act  of  the 
defendant's  drama  the  Wandering  Jew  was  also  represented  as 
being  in  an  icy  region,  and  beholding  a  vision  of  his  descendants 
exposed  to  peril.  In  the  prologue  of  the  French  drama,  from 
which  both  the  plaintiffs'  and  the  defendant's  dramas  were  taken, 
the  Wandering  Jew  was  represented,  in  a  similar  manner,  as 
watching  over  the  fortunes  of  his  descendants,  but  the  representa- 
tion of  this  idea  formed  no  part  of  the  body  of  the  drama.  In  the 
last  scene  of  the  plaintiffs'  drama  the  descendants  of  the  Wandering 
Jew,  upon  whose  fortunes  the  drama  turns,  were  represented  as 
finally  triumphant  over  the  machinations  of  their  enemies,  and  the 
scene  closed  with  an  appearance  of  the  Wandering  Jew  at  the 
back  of  the  stage,  lighted  up  by  red  lime  light.  Similarly,  in  the 
last  scene  of  the  defendant's  drama,  there  was  an  appearance  of 
the  Jew  at  the  back  of  the  stage,  beholding  the  final  good  fortune 
of  his  descendants.  In  the  epilogue  of  the  French  drama  there 
was  a  tableau  called  the  ''  apotheosis "  of  the  Jew,  representing 
the  termination  of «the  Jew's  wanderings,  and  his  ultimate  salvation 
at  the  day  of  judgment.  The  end  of  the  French  drama  differed 
from  that  of  the  English  dramas  inasmuch  as,  in  the  former,  the 
fate  of  the  Jew's  descendants  was  adverse  instead  of  prosperous. 

D.  Seifmour,  Q.O.,  and  Lumley  Smith  shewed  cause. 

Day,Q.C.,  and  PouUer  supported  the  rule. 

The  substance  of  the  arguments,  and  the  authorities  relied  on, 
which  are  material  to  the  point  here  reported,  sufficiently  appear 
from  the  judgments. 
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Bbett,  J.  This  rale  was  moved  on  the  ground  that  the  Lord  1875 
Chief  Justice  had  entered  the  verdict  wrongly  in  point  of  law  upon  ohattekpoh 
the  ^findings  of  fact.  I  am  of  opinion  that  this  was  not  so,  and  ^  ^' 
that  the  rule  should  be  discharged.  The  action  was  brought 
for  infringement  of  the  plaintiffs'  rights  under  3  &  4  Wm.  4,  c.  15. 
The  Lord  Chief  Justice  found  that  the  defendant  had  in  fact 
'Copied  two  points  or  scenes  from  the  play,  the  right  of  representing 
which  was  the  property  of  the  plaintiffs,  but  notwithstanding  that 
he  entered  the  verdict  for  the  defendant.  The  ground  upon 
which  he  did  so  was  that,  though  two  points  had  been  copied,  they 
were  neither  material  nor  substantial  parts  of  the  plaintiffs'  play. 
The  question,  therefore,  that  arises  is,  what  is  the  proper  definition 
of  an  infringement  of  dramatic  copyright  ?  When  there  is  a  taking 
of  what  must  be  admitted  to  be  appreciable  parts  of  the  plaintiff's 
drama,  is  the  plaintiff  necessarily  entitled  to  a  verdict  in  point  of 
law  ?  Or  if  the  jury  may  properly  find,  and  have  found,  that  the 
parts  so  taken,  though  appreciable,  are  in  point  of  quantity  or 
quality  not  material  or  substantial,  is  the  result  that  there  is  no 
infringement  of  copyright  ?  It  seems  to  me  that  unless  there  is  a 
taking  of  a  material  and  substantial  part  there  is  no  infringement 
of  copyright.  It  is  true  that  the  question  under  the  2nd  section 
is  not  only  whether  the  whole  production  has  been  copied,  but 
^Iso  whether  a  part  has  been  eopied;  but  I  think  that  by  a 
part  the  section  must  mean  a  material  and  substantial  part 
The  authorities  seem  to  bear  out  this  conclusion.  In  BramweU 
T.  Hcieonib  (1)  Lord  Chancellor  Cottenham  uses  these  expres- 
sions :  ^'  When  it  comes  to  a  question  of  quantity  it  must  be  very 
yague.  One  writer  might  take  all  the  vital  part  of  another's 
book,  though  it  might  be  but  a  small  proportion  of  the  book  in 
quantity.  It  is  not  only  quantity,  but  value,  that  is  always  looked 
ia  It  is  useless  to  refer  to  any  particular  cases  as  to  quantity." 
He,  therefore,  says  that  though  the  quantity  copied  may  be  small, 
it  may  be  so  material  as  to  be  a  substantial  part;  but  this  obvi- 
ously shews  that  the  question  of  the  value  and  quantity  of  the  part 
is  to  be  considered.  In  Pike  v.  Nicholas  (2)  the  judgment  of  the 
Lord  Chancellor  and  Giffard,  L  J.,  overrules  that  of  James,  Y.C, 
on  a  question  of  fact^  but  the  proposition  of  law  laid  down 
(1)  3  My.  &  Cr.  737.  .  (2)  Law  R«p.  6  Ch.  251 . 
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1875       by  him  is  not  questioned.    The  way  he  put  the  law  was  thus : 

Ghattebton  ''The  plaintiff,  therefore,  has  a  right  to  say  that  no  one  is  to 

Cave.       ^  permitted,  whether  with  or  without  acknowledgment,  to  take  a 

material  and  substantial  portion  of  his  work,  of  his  argument,  his* 

illustrations,  his  authorities,  for  the  purpose  of  making  or  improving^ 

.  a  rival  publication." 

This  shews  that  there  must  be  a  taking  of  a  substantial  part,, 
and  that  the  taking  of  an  infinitesimal  part  would  not  be  sufficient 
So  in  Bradbury  v.  Hotten  (1)  Eelly,  C.B.,  lays  down  the  same  rule* 
He  says :  '^  If  they  have  been  so  copied  as  to  amount  to  a  material 
part  of  the  plaintiffs'  publication,  then  there  has  been  a  piracy 
for  which  the  defendant  is  responsible.  It  is  said  that  to  copy  a 
single  picture,  at  all  events,  could  not  be  an  infringement  of  the 
plaintiff's  copyright,  but  it  is  impossible  to  lay  that  down  as  a 
general  rule.  I  can  easily  conceive  a  case  where  such  an  act  would 
not  be  piracy."  Therefore  it  seems  to  me  it  would  be  a  proper 
direction  to  a  jury  in  the  case  of  an  alleged  infringement,  that  if 
they  thought  that^  although  a  part  had  been  taken,  such  part  was- 
not  a  material  or  substantial  part,  they  might  find  there  was  no 
infringement.  The  question,  then,  that  remains  in  the  present  case 
is,  whether  a  jury  could  properly  find  that  the  parts  copied  were 
not  material  or  substantial  ?  That  question  is  complicated  in  the 
present  case  by  the  fact  that  there  was  here  a  French  drama,  from** 
which  both  the  plaintiffs'  assignor  and  the  defendant  might  l^ally 
copy  in  this  country.  The  plaintiffs'  assignor  copied  a  good  deal 
of  this  drama,  and  added  in  the  adaptation  of  it  certain  innoTations 
of  his  own.  The  first  point  where  my  Lord  has  found  that  there- 
was  a  copying  of  the  plaintiffs'  drama  by  the  defendant  is  in  the 
second  scene  of  the  second  act.  The  question  is  how  much  the 
defendant  has  copied.  The  idea  on  which  both  the  dramas  are 
based  in  this  point  is  to  be  found  in  the  original  French  drama* 
The  Jew  is  represented  as  relegated  to  some  extreme  northera 
region  of  the  earth,  and  there  witnessing  a  vision  of  the  fortunes 
of  his  descendants.  That  idea  was  plainly  taken  from  the  French 
play,  but  the  plaintiffs'  author,  in  introducing  it  into  his  drama,, 
carried  it  out  in  a  somewhat  different  way  from  the  French 
dramatist :  the  dramatic  situation  was  not  the  same.    The  defend-^ 

(1)  Law  Bep.  8  Ex.  at  p.  6. 
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ant  may  be  said,  I  think,  to  have  taken  the  idea  from  the  French  1875 
drama,  but  he  has  copied  the  mode  of  representing  the  idea,  or  the  ohattibtoiT 
theatrical  situation,  from  the  plaintiffs'  drama.  Then,  not  having  ^  ^- 
copied  the  idea  or  the  langnage  from  the  plaintiffs'  drama,  bat 
only  the  dramatic  situation,  does  it  necessarily  follow  that  the 
defendant  has  taken  a  substantial  or  material  part  of  the  plaintiffs' 
drama?  I  think  not  I  think  it  may  be  that,  under  the  circum- 
stances of  the  case,  the  idea  was  the  principal  matter,  and  the  mode 
of  representing  it  an  immaterial  part.  The  other  point  was  the 
final  appearance  of  the  Jew  in  the  last  scena  As  to  this  I  have 
more  doubt  A  more  considerable  part  of  the  plaintiffs'  drama  was 
taken  in  this  ease.  But  here  again,  on  the  whole,  I  come  to  the 
conclusion  that  it  may  be  said  that  no  such  material  or  substantial 
part  was  taken  as  to  constitute  an  infringement  of  copyright. 
In  the  epilogue  of  the  French  play  the  Jew  appears  for  the  last 
time,  and  the  idea  there  is  that  after  the  terrestrial  fortunes  of  his 
descendants  have  been  finally  settled,  the  Jew  appears  under  a 
visionary  aspect  in  a  state  of  felicity.  That  occurs  in  the  epilogue 
in  the  French  play,  and  has  been  described  as  in  the  nature  of  an 
apotheosis  of  the  Jew  at  the  day  of  judgment.  The  idea  is  carried 
out  in  both  the  English  dramas,  but  instead  of  occurring  in  an 
epilogue,  it  is  made  part  of  the  last  scene,  and  there  is  no  sugges* 
tion  of  the  day  of  judgment  I  think  the  part  taken  here  is  more 
considerable,  but  still  I  think  it  would  be  fairly  open  to  a  jury  to 
come  to  the  conclusion  that  the  main  idea  being  taken  from  the 
original  French  drama,  and  the  defendant  not  having  copied  the 
idea  or  the  language  from  the  plaintiffs'  drama,  but  only  the  mera 
dramatic  situation,  there  was  no  such  material  or  substantial 
part  of  the  plaintiffs'  drama  taken  as  to  amount  to  an  infringe- 
ment of  copyright  For  these  reasons  I  think  the  rule  must  be 
discharged. 

Gbove,  J.  I  am  of  the  same  opinion.  I  think  the  true  con- 
struction  of  the  finding  is  that  though  two  points  of  the  defendant's 
drama  were  taken  from  the  plainti&',  these  parts  were  not  of  a 
material  or  substantial  character.  If  upon  such  a  finding  the 
verdict  had  been  entered  for  the  plaintiffs,  and  it  had  been  con- 
tended for  the  defendant  that  there  was  no  evidence  of  an  infringe- 
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1875  ment  of  copyright  to  support  the  verdict^  a  question  of  law  would 
Ohattkbton"  ^^^^  arisen ;  but  though  the  case  comes  before  us  on  leave  reserved, 
'*  ^-  OS  it  has  been  argued,  it  seems  to  me  to  be  rather  in  the  nature  of 
a  question  whether  the  verdict  was  against  evidence :  that  is  to  say, 
whether  the  parts  of  the  plaintiffs'  drama  taken  by  the  defendant 
were  such  that  a  jury  ought  to  say  that  they  were  material  and 
substantial  parts,  and  that  there  was,  therefore,  an  infringement  of 
copyright.  In  Pike  v.  Nicholas  (1)  the  expressions  used  by 
James,  Y .0.,  in  the  passage  my  Brother  Brett  cited,  were  not  used 
as  any  new  exposition  of  the  law,  but  as  a  statement  of  what  was 
well  setded  in  regard  to  such  cases.  It  is  assumed  that  to  consti- 
tute an  infringement  of  copyright  there  must  be  a  taking  of  a 
material  and  substantial  portion  of  the  plaintiffs'  work,  just  as  in 
patent  law  to  constitute  an  infringement  there  must  be  a  taking  of 
a  material  part  of  the  patented  invention.  No  authority  has  been 
cited  to  the  contrary.  The  question,  therefore,  is,  what  amounts 
to  a  material  and  substantial  part  ?  It  is  impossible  to  give  an 
exact  definition.  It  is  a  question  what  constitutes  the  essence  of 
the  invention  or  work.  It  i^i  not  every  minute  element  or  incident 
of  the  work  that  amounts  to  a  material  or  substantial  part  of  it. 
With  regard  to  these  two  scenes  taken  by  the  defendant^  was  there 
such  an  imitation  by  the  defendant  of  an  original  idea  or  part  of 
the  plaintifib'  drama  as  to  constitute  an  infiringement  of  copyright  ? 
As  to  the  first  point,  the  scene,  as  existing  in  both  the  English 
dramas,  seems  really  to  be  described  in  the  prologue  of  the  French 
play.  The  Jew  is  there  described  as  being  at  Behring's  Straits, 
and  it  is  not  denied  that  the  scene  is  substantially  the  same  in  both 
dramas  and  in  the  prologue  to  the  French  play ;  but  it  is  com- 
plained of  that,  whereas  it  is  in  the  prologue  in  the  latter,  it  is 
introduced  in  the  defendant's  drama  as  part  of  the  play,  as  it  is  in 
the^  plaintiffs'.  But  it  can  hardly  be  said  that  the  mere  place  in 
which  the  scene  is  introduced  in  the  plaintiffs'  play  is  part  of  the 
original  idea  or  invention  of  the  plaintiffis.  With  regard  to  the 
second  point  I  have  more  doubt.  It  is  a  representation  of  the  Jew 
after  the  denouement  of  the  drama.  It  occurs  in  the  French  play 
in  what  is  called  the  epilogue,  the  play  being  in  tableaux,  and  the 
seventeenth  tableau  being  the  ^'  apotheosis  "  of  the  Jew.    In  the 

(1)  Law  Bep.  5  Ch.  251. 
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English  plays,  the  descendants  of  the  Jew  being  assembled  together  1875 
giving  thanks  for  their  escape  from  peril  and  the  success  of  their  chattbbtoh" 
fortunes,  the  Jew  appears  at  the  back  of  the  stage  in  a  scene  ^^^ 
lighted  up  by  lime-light  looking  up  to  heaven.  Can  the  mode  in 
i?hich  the  plainti£b'  drama  carries  out  the  idea  suggested  in  the 
epilogue  to  the  French  play  be  fairly  called  an  original  idea  or 
production  of  the  plaintiflb?  I  think  not.  In  such  cases  it  is 
reasonable  to  consider  not  only  the  identity  of  the  two  things,  but 
how  far  there  is  any  novelty  in  either  of  them :  whether  there  is 
any  taking  of  what  may  be  called  a  new  invention  or  idea.  With 
regard  to  a  mere  stage  efifect,  it  is  not  because  two  persons  use  the 
same  effect  in  different  plays  that  there  is  an  infringement  of  copy- 
right. A  very  striking  stage  situation  or  important  novel  scenic 
effect  might  very  well  be,  under  some  circumstanceSi  the  subject 
of  dramatic  copyright.  But  I  see  nothing  of  the  sort  here.  The 
effect  was  an  ordinary  stage  effect,  such  as  every  one  familiar  with 
melodramatic  pieces  constantly  sees,  and  would  expect  at  the 
termination  of  such  a  drama  as  this.  The  whole  of  the  language 
of  the  defendant's  drama  being  different  from  the  plaintiffs',  and 
the  two  versions  being  substantially  independent,  can  it  be  said 
because  in  ihe  last  scene  an  expedient  is  adopted  which  is  identical 
with  that  adopted  by  the  plaintiffs'  drama,  but  which  may  be  said 
to  be  ^'  common  form  "  in  all  such  plays,  there  is  an  infringement 
of  copyright  ?  I  think  this  would  be  going  too  far.  The  intention 
is  to  protect  original  merit;  it  would  be  descending  to  absurdity  to 
give  protection  to  the  application  of  a  common-place  expedient  of 
scenic  art  to  the  end  of  a  version  of  a  drama.  On  the  whole, 
I  come  to  the  conclusion  that,  though  there  was  here  a  copying 
of  two  parts  of  the  plaintiffs'  drama,  it  was  not  a  copying  of 
material  or  substantial  parts ;  no  really  valuable  part  of  plaintiffs' 
production  was  taken,  and  consequently  there  was  no  infringement 
of  copyright 

LcKTDLBT,  J.  I  am  of  the  same  opinion.  The  finding  is  that 
the  defendant's  drama  is  in  two  parts  a  copy  of  the  plaintiffs. 
The  plaintiffs  contend  that  from  that  fact,  without  more,  they  are 
entitled  to  succeed  in  an  action  for  infringement  of  copyright. 
That  contention  is  based  upon  the  language  of  the  2nd  section  of 
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1875  the  Dramatic  Copyright  Act  That  section  provides  that  if  ^  any 
Chattebton  person  shall,  &c.,  contrary  to  the  intent  of  this  Act,  or  right  of  the 
Gate  Author  or  his  assignees,  represent,  &c.,  any  such  production  as 
aforesaid,  or  any  part  thereof,"  &c  We  have,  therefore,  not  only 
to  see  whether  the  production,  or  any  part  thereof,  has  been  repre- 
sented, but  also  to  consider  what  is  the  intent  of  the  Act  and  the 
right  of  the  author.  Is  the  intent  of  this  Act,  and  the  right 
thereby  conferred  on  the  author,  different  from  the  intent  of^  and 
the  rights  conferred  by,  other  Acts  relating  to  copyright?  To  de- 
termine this,  I  think  it  is  only  necessary  to  look  to  the  preamble 
of  the  Act,  which  describes  its  object  as  being  to  extend  the  pro- 
visions of  former  copyright  Acts  by  giving  protection  to  the  right 
of  representation  of  dramatic  productions.  It  seems  to  me,  having 
r^ard  to  the  scope  of  the  Act  as  it  is  to  be  gathered  from  the 
preamble  and  the  body  of  the  Act,  that  the  intention  was  to  give 
a  right  in  respect  of  dramatic  representations  analogous  to  thai 
given  in  respect  of  other  matters  the  subject  of  copyright.  It  has 
been  decided  in  various  cases  upon  the  other  copyright  Acts^  which 
are  collected  in  Mr.  Copinger's  book  on  Copyright,  and  of  which  I 
will  only  refer  to  the  case  of  Jarrold  v.  Eatiltion  (1),  that  to 
maintain  an  action  for  infringement  of  copyright  it  is  necessary  to 
prove  that  some  essential  part  of  the  plaintiffs'  work  has  been 
copied.  It  seems  to  me,  therefore,  that  the  finding  of  my  Lord  is 
fatal  to  the  plaintiffs'  right  to  succeed.  And  if  we  are  to  look 
into  the  question  whether  the  finding  was  justified  by  the  evi- 
dence, it  appears  to  me  that  the  evidence  was  quite  sufficient  to 
sustain  it. 

Lord  Colebidge,  C.J.  I  concur  in  the  opinion  of  the  rest  of 
the  Court  What  I  meant  to  convey  by  my  finding  was  that  in 
two  points  or  situations  there  had  been  an  imitation  of  the  plain- 
tiffs' drama  by  the  defendant.  These  points  so  copied  were  not 
parts  of  the  dialogue  or  composition  of  the  plaintiffii'  drama,  but 
were  in  the  nature  of  dramatic  situations  or  scenic  effecta  It 
appeared  to  me  that,  lookiog  to  the  general  character  of  the  two 
dramas  respectively,  the  extent  to  which  the  one  was  taken  {torn 
the  other  was  so  slight,  and  the  effect  upon  the  total  composition 

(1)BK.&  J.  70a 
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was  80  small,  that  there  was  no  substantial  and  material  taking  of  1875 
^ny  one  portion  of  the  defendant's  drama  from  any  portion  of  the  CajLTTEvroK 
plaintiffs'.  Therefore,  though  I  felt  bound  to  find  that  there  was  q^^^ 
a  taking  of  these  two  small  points,  I  decided  to  enter  the  verdict 
for  the  defendant,  and  the  question  now  is  whether  I  was  entitled 
to  do  so  in  point  of  law.  I  was  much  pressed,  in  considering  this 
oase,  by  the  case  of  Planche  y.  Braham  (1),  which  has  always  been 
"treated  as  a  binding  authority  on  this  subject.  That  was  a  case  in 
which  the  actual  plagiarism  was  very  small.  [His  Lordship  here 
detailed  the  facts  of  the  case.]  It  was  left  to  the  jury  by  Tindal, 
<!.J.,  at  the  trial,  without  much  discussion,  to  say  whether  there 
had  been  a  substantial  infringement  of  the  plaintiff's'  right.  The 
jury  found  that  there  had  been.  It  must  be  taken  upon  the  sub- 
sequent authorities  that  they  found  that  the  part  taken  was 
substantial  and  material.  The  question  was  in  its  nature  one  of 
fact,  and  the  Court  of  Common  Pleas  afterwards  refused  to  disturb 
their  finding  on  such  question.  In  that  case,  however,  and  in  a 
Tariety  of  other  cases,  the  question  was  treated  as  one  of  degree. 
It  has  never  been  laid  down  that  the  moment  it  is  found  that  a 
particular  appreciable  portion  of  the  plaintiffs'  work  has  been 
taken,  it  follows  as  a  necessary  legal  consequence  that  there  has 
been  an  infringement  of  copyright.  Tindal,  C.J.,  says  that  it  is 
difficult  to  say  what  amounts  to  a  representation  of  part  of  a  pro- 
duction. I  agree  with  my  Brother  Lindley  that  the  same  principle 
must  be  applied  with  relation  to  an  infringement  of  copyright 
tinder  this  Act  as  to  other  Acts  relating  to  copyright.  In  Bram- 
iPeU  V.  Ealeomb  (2)  Lord  Cottenham  treated  the  question  as  one  of 
degree.  So,  also,  in  BracRmry  v.  EoUen  (3),  Bramwell,  B.,  says 
that  there  must  naturally  be  doubt  in  cases  on  the  border  land 
between  piracy  and  no  piracy;  and  again,  in  D*Alma%ne  v. 
Boosey  (4),  the  Lord  Chancellor  says  that,  where  material  is  bor- 
rowed from  a  previous  work,  it  is  a  nice  question,  depending  on 
circumstances,  whether  there  is  a  plagiarism.  All  these  authori- 
ties satisfy  me  that  the  answer  to  the  question  whether  there  has 
been  an  infringement  of  copyright  does  not  follow  as  a  necessary 
logical  consequence  from  the  mere  fact  of  there  having  been  a 

(1)  4  Bing.  N.  C.  17.  (3)  Law  Rep.  8  Ex.  at  p.  6. 

(2)  8  My.  &  Cr.  737.  (4)  1  T.  &  C.  801. 
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1875  taking  from  a  previous  work,  but  that  it  is  a  question  of  fact  and 
Chattebton  of  common  sense  whether  the  part  taken  is  of  such  a  substance 
cl^  and  value,  or  used  in  such  a  way,  as  to  amount  to  an  infringement 
of  the  plaintiffs'  right.  Here  the  plaintiffs'  play  was  taken  from 
a  French  original,  and  the  plaintiffs  would  have  a  literary  copy- 
right in  the  translation  and  the  right  of  representing  it ;  but  this 
could  not  prevent  another  person  from  going  to  the  original  and 
making  another  version,  in  which  he  also  would  have  a  copy- 
right. The  defendant  had  made  what,  in  all  but  two  points^  was 
an  entirely  distinct  and  independent  version  of  the  original  drama. 
The  two  points  in  question  related  to  two  appearances  of  the 
Wandering  Jew.  I  must  confess  that  there  is  a  di£Sculty,  to  my 
mind,  in  referring  the  substance  of  the  two  points  taken  to  tiie 
original  French  drama,  as  my  learned  Brethren  have  done.  In 
the  French  drama  these  appearances  of  the  Jew  form  part  of  the 
prologue  and  epilogue  respectively,  and  have  not  much  reference 
to  the  action  of  the  drama.  They  are  introduced  into  the  English 
dramas  more  as  part  of  the  machinery  or  story  of  the  play  than  in 
the  French  original.  The  end  of  the  French  play  is  quite  diffe- 
rent from  that  of  the  English,  and  the  appearance  of  the  Jew  in 
the  latter  at  the  end  of  the  play  is  connected  with  the  alteration 
of  the  plot  I  think  that  the  idea  of  these  appearances  was  not 
taken  by  the  defendant  from  the  French  original,  but  from  the 
plaintiffs'  play.  But,  notwithstanding  this,  I  think  the  effect  of 
them  is  so  very  small  on  the  total  result  of  the  play,  and  they 
form  such  an  utterly  unimportant  part  of  the  scenic  representation 
as  a  whole,  that  the  defendant's  drama  cannot  be  said  to  be  taken 
in  any  material  or  substantial  part  from  the  plaintiffs'.  The  rest 
of  the  Court  are  also  of  opinion  that  the  points  taken  are  not  suffi- 
ciently substantial  to  make  it  necessarily  result,  as  a  matter  of  law, 
that  there  was  an  infringement  of  copyright^  and  therefore  the  rule 

will  be  discharged. 

Bvie  discharged. 

Attorney  for  plaintiffs :  Chxtterton. 
Attorneys  for  defendant :  Lewis  dk  Lewis. 
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WHITAKEB  V.  FORBES.  1875 


Rent^arge — Action  of  Ddifor  Arrears —  Venvte, 

An  action  of  debt  for  arreara  of  a  rent-charge  upon  land  in  Anstralia  is  not 
maintainable  in  this  country. 

Declabatiok  by  the  executor  of  William  Forbes,  the  venue 
being  laid  in  Middlesex,  for  that  Louisa  Forbes,  deceased,  by  her 
will  devised  all  her  freehold  and  leasehold  messuages,  land,  and 
hereditaments  to  the  defendant  during  his  life,  subject  never- 
theless to  and  charged  with  an  annuity  of  5007.  per  annum,  which 
she  thereby  gave  to  the  said  William  Forbes,  to  be  payable 
during  the  joint  lives  of  the  said  William  Forbes  and  the  defend- 
ant, by  equal  quarterly  payments  on  the  25tb  of  March,  24th  of 
June,  29th  of  September,  and  25th  of  December  in  each  year; 
that  the  said  will  was  duly  proved  on  the  20th  of  August,  1867, 
and  the  defendant  thereupon  entered  into  possession  of  and.  took 
the  rents  and  profits  of  the  said  messuages,  &c.,  in  pursuance  of 
the  will  and  continued  in  such  possession  and  receipt  of  the 
rents,  &c.,  until  action  brought,  and  that  the  said  rents  and  profits 
were  in  each  year  in  excess  of  the  said  sum  of  5007.  charged  upon 
the  said  messuages,  &c.,  and  all  conditions,  &a  were  fulfilled  to 
entitle  the  said  William  Forbes  to  payment  of  the  said  annuity. 
Yet  the  defendant  did  not  pay  the  said  annuity,  and  certain 
quarterly  payments  of  the  same  became  due  from  the  defendant 
to  the  said  William  Forbes,  and  the  defendant  did  not  pay 
the  same. 

Plea  stated  that  the  said  messuages,  &c.  in  the  said  will  men- 
tioned,  and  of  which  the  defendant  took  possession  and  received 
the  rents  and  profits  in  the  declaration  mentioned,  were  situated 
in  parts  beyond  the  seas,  to  wit,  in  Australia. 

Demurrer  and  joinder  in  demurrer. 

Wed^  Q.O.  (WiUiB  with  him),  for  the  plaintiff,  contended  that 
the  action  of  debt  for  the  arrears  of  the  rent-charge  would  lie  in 
this  country. 


June  2. 


V. 

FOBBBS. 
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1875  A.  P.  Stone,  for  the  defendant,  contended  that  the  action  of  debt 

Whitakeb    would  not  lie,  and  that  the  right  of  action  depending  upon  priyity 
of  estate  only,  and  not  on  privity  of  contract,  the  venue  was  local, 
and  consequently  the  estate  being  in  Australia  no  action  could  be 
brought  in  England. 
West,  Q.C.,  in  reply. 

[The  following  authorities  were  referred  to  in  the  course  of  the 
argument :  1  Wms,  gaunders,  74,  n.  2 ;  Bulwer^s  Case  (1) ;  Co. 
Litt  144  b;  Ewet  v.  Jones  (2);  Fitz.  47,  121;  Mosbfn  v.  jRi- 
hrigas  (3) ;  WAlb  v.  Jiggs  (4) ;  Thomas  v,  Sylvester  (5) ;  Thunby 
V.  Pla/rU,  1  Wms.  Saunders,  Sir  E.  V.  Williams'  ed.,  pp.  30&-308 ; 
Davison  v.  Matthews  (6) ;  Barker  v.  Darner  (7) ;  Weg  v.  TaUy  (8) ; 
Story,  CSonflict  of  Laws,  534 ;  Burnett  v.  Lynch  (9) ;  Motde  v. 
Garrett  (10)  ;  Chatfield  v.  BerchtoUt.  (11)] 

Brett,  J.  The  declaration  in  this  case  is  framed  in  debt  for 
the  arrears  of  a  rent-charge,  and  seeks  to  charge  the  defendant 
on  the  ground  that  he  is  tenant  in  possession  of  certain  land 
undeir  a  devise  by  which  the  land  is  charged  with  a  rent>charge 
in  favour  of  the  plaintiff's  testator.  The  answer  set  up  by  the 
plea  is,  that  the  land  in  question  is  in  Australia,  and  conse- 
quently that  the  action  is  not  maintainable  in  this  country.  It 
seems  to  me  that,  apart  from  the  question  of  venue,  an  action 
of  debt  would  now  be  maintainable  for  the  arrears  of  a  rent- 
charge  in  such  a  case  as  the  present.  Before  the  Act  which 
abolished  real  and  mixed  actions,  I  apprehend  that  debt  would 
not  have  lain  in  such  a  case.  The  case  of  Wdib  v.  Jiggs  (4) 
shews  that  where  a  freehold  rent-charge  was  created,  as  long  as 
the  estate  continued,  the  only  remedy,  except  distress,  was  by  an 
action  in  the  nature  of  a  real  or  mixed  action,  and  ^' debt"  would 
not  lie.  If  the  rent  was  in  arrear,  and  so  continued  when  the 
estate  came  to  an  end,  debt  would  lie,  the  Courts  thinking  them- 

(1)  7  Co.  Rep.  3  a.  (6)  4  T.  R.  603. 

(2)  2  Salk.  416.  (7)  8  Mod.  337. 

(3)  1  Sm.  L.  0.  6th  ed.  623.  (8)  6  Mod.  194. 

(4)  4  M.  &  S.  113.  (9)  5  B.  &  C.  689. 

(5)  Law  Rep.  8  Q.  B.  368.  (10)  Law  Rep.  6  Ex.  182. 

(11)  Law  Rep.  7  Ch.  192. 
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selves  bound  to  give  some  remedy,  and  the  real  action  no  longer  1875 
lying.  The  case  of  Thomas  v.  Sylvester  (1),  thongh  not  exactly  Whitaxeb 
in  point,  seems  to  me  an  authority  for  saying  that  when  the  poBSEa 
statute  got  rid  of  real  and  mixed  actions  the  same  remedy  would 
lie  for  arrears  of  the  rent-charge  during  the  continuance  of  the 
estate  as  after  its  determination.  In  an  action  of  debt  the  venue 
is  prima  facie  transitory,  bat  I  think  that  though  that  is  so  we  are 
bound  by  the  authority  of  the  decisions  cited  in  the  note  to 
Thurfhjf  V.  Plant  in  Wms.  Saunders,  Sir  E.  Y.  Williams'  ed. 
p.  308,  to  hold  that  in  some  actions  of  debt  the  venue  is  not  transi- 
tory, as  for  instance  in  actions  for  penalties.  Tiiere  the  statute 
makes  the  venue  local,  but  the  note  is  also  authority  for  saying 
that  where  there  is  no  contract  or  covenant,  but  the  debt  only 
arises  by  reason  of  privity  of  estate,  that  is  to  say,  when  the  lia- 
bility depends  on  the  defendant's  being  in  possession  of  the  estate 
charged  and  not  on  privity  of  contract,  then  the  venue  is  local, 
and  the  action  must  be  brought  in  the  locality  where  the  land  is 
•situated.  Here  the  action  does  not  arise  out  of  privity  of  contract, 
but  is  founded  on  a  breach  of  a  duty  to  pay  a  certain  sum  arising 
out  of  privity  of  estate.  Therefore,  if  the  estate  had  been  in 
England,  the  venue  must  have  been  laid  in  the  county  where  the 
estate  was.  Here  the  will  was  an  English  will,  and  we  must  take 
it  that  it  does  in  England  create  a  rent-charge  in  respect  of  property 
in  Australia,  but  the  venue  being  local,  and  the  land  being  in 
Australia,  no  action  will  lie  in  England,  for  plaintiff  cannot 
bring  an  action  in  England  that  could  only  be  tried  in  Australia. 
The  plea  is  therefore  an  answer  to  the  action,  and  our  judgment 
must  be  for  the  defendant. 

Dekmak,  J.  I  am  of  the  same  opinion.  I  think  that  on  both 
the  points  raised  we  are  bjund  by  authority.  The  case  of  Thomas 
V.  Sylvester  (1)  is,  I  think,  distinctly  in  point  with  regard  to  the 
first  question  raised  before  us.  With  regard  to  the  second  point, 
the  plea  states  that  the  land  on  which  the  rent  is  charged  is 
situated  in  Australia ,  and  there  is  no  doubt  that  the  rule  as  to 
yenue  applies  when  the  property  in  question  is  not  situated  in 

(1)  Law  Rep.  8  Q.  B.  368. 
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1875  England,  but  abroad,  and  that  an  action  in  which  the  venae  wonld 
Whitahb"  ^  local  is  not  under  those  circumstances  maintainable  in  England. 
FoBBBB.  ^  ^®  present  case  there  was  no  privity  of  contract,  bat  the  sole 
ground  of  the  claim  is  the  debt  created  by  privity  of  estate,  Le., 
by  possession  of  the  estate  in  Australia  on  which  the  rent  is 
charged.  The  cases  cited  from  the  note  to  ThurAy  v.  Plant, 
Wms.  Saunders,  Sir  E.  Y.  Williams'  ed.  p.  308,  are  binding  autho- 
rities to  shew  that  in  such  a  case  the  venue  is  local. 

LiNDLEY,  J.    I  am  of  the  same  opinion.    The  obligation  of 

the  defendant  to  pay  the  arrears  of  the  rent-charge  does  not  arise 

from  privity  of  contract  but  from  privity  of  estate.    It  has  been 

held  in  Thonuis  v.  Sylvester  (1),  that  an  action  of  debt  will  now  lie  in 

such  a  case  as  this,  but  all  actions  of  debt  are  not  transitory  actions, 

€tnd  it  would  appear  from  the  authorities  that  such  an  action  of 

debt  as  this,  i.e.  which^  arises  not  from  privity  of  contract  but 

from  privity  of  estate  only,  is  a  local  action.    If  this  be  so,  it 

seems  ^  follow  inevitably  on  the  authority  of  Daubon  v.  Mai- 

thetva  (2),  that  the  action  is  not  maintainable  in  England.    I  may 

refer  in  illustration  of  the  law  on  this  subject  to  the  case  of 

Norris  v.  Chambers  (3),  where  the  Master  of  the  Bolls  held  that  it 

was  only  under  certain  special  circumstances  that  a  Court  of 

Equity  would  declare  a  lien  on  immoveable  property  situated 

out  of  the  jurisdiction. 

Jtidfftnent  for  the  defendant 

Attorneys  for  plaintiff:  WhUdkers  dt  Woolbert. 
Attorney  for  defendant :  Donnithorne. 

(1)  Law  Rep.  8  Q.  B.  368.  (2)  4  T.  R.  60a 

(3)  29  Beay.  246;  30  L.  J.  (Ch.)  285. 
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Qame — Seizure  on  Eighway^25  &  26  Vict  c.  114, 8,  2. 

In  order  to  give  juriBdiction  to  magistrates  to  convict  of  an  ofifence  under 
'25  &  26  Yict.  c.  114,  s.  2,  it  is  necessary  that  the  game  or  instruments  for  killing 
or  taking  game  should  be  seized  and  detained  on  the  highway. 

Clarke  v.  Crotoder  (Law  Rep.  4  C.  P.  638)  followed. 

Case  stated  by  justices,  under  20  &  21  Yict.  c.  43,  of  which  the 
facts  were  in  substance  as  follows : — 

The  appellant  was  charged,  at  a  petty  sessions  for  the  division 
of  Banbury  and  Bloxham,  in  the  county  of  Oxfordshire,  by  an 
information  laid  by  the  respondent  under  the  Poaching  Prevention 
Act,  25  &  26  Yict.  c.  114,  s.  2,  for  that  he  was  found  in  a  certain 
highway,  street,  or  public  place,  by  the  respondent,  a  constable  or 
peace  officer,  who  then  had  good  cause  to  suspect  him  of  coming 
from  land  where  he  had  been  unlawfully  in  search  or  pursuit  of 
game,  or  aiding  or  abetting  other  persons  who  had  been  on  land 
unlawfully  in  search  or  pursuit  of  game,  and  that  he,  the  said  ap- 
pellant, then  had  in  his  possession  certain  game,  to  wit,  twenty-four 
Tabbits,  which  had  been  unlawfully  obtained,  contrary  to  the 
statute.    About  10.45  a.m.  on  Saturday,  the  31st  of  October,  the 
appellant  drove  with  a  pony  and  cart  out  of  the  town  of  Banbury 
into  the  adjoining  county  of  Northampton,  and  the  respondent, 
who  was  a  sergeant  in  the  Oxfordshire  constabulary,  with  another 
<H>n8table,  went  towards  a  bridge  over  the  Oherwell,  which  river 
divides  the  counties  of  Oxford  and  Northampton,  and  waited  for 
appellant's  return,  intending  to  search  his  cart  before  he  re-entered 
Banbury.    About  11.30  they  saw  him  returning,  and  just  as  he 
approached  the  bridge  the  respondent  called  to  him  to  stop ;  but 
he  drove  off  at  a  furious  rate  up  the  town  of  Banbury,  thereby  pre- 
venting the  officers  from  searching  his  cart ;  but  as  the  cart  passed 
the  officers  they  both  noticed  a  horse-rug  lying  at  the  bottom  of 
the  cart,  with  something,  apparently  bulky,  underneath  it.    The 
officers  could  not  overtake  the  cart,  but  it  was  proved  that  within 
a  few  minutes  after  the  appellant  had  driven  away  he  met  a  man 
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1875  named  Greatrex,  driying  a  cart  in  Banbury,  and  hurriedly  gathered 
,  TuBKEB  up  a  quantity  of  dead  rabbits  from  bis  own  cart,  and  tied  them  up 
MoBOAN.  ^  ^  bundle  in  a  borse-rug,  and  dropped  them  into  Greatrex's  cart, 
and  asked  him  to  take  them  home. 

The  respondent  came  up  in  a  few  minutes  afterwards,  and  took 
the  rabbits  out  of  Greatrex's  cart,  which  was  standing  underneath 
a  gateway  immediately  adjoining  the  public  highway. 

The  appellant  gaye  no  account  of  his  possession  of  the  rabbit^^ 
but  contended  (inter  alia)  that  there  was  no  search  of  the  appellant 
on  the  highway  by  a  police  constable,  that  there  was  no  finding  on 
the  highway  of  any  game  upon  the  appellant  by  a  police  constable,, 
and  that  there  was  no  seizure  or  detention  of  any  game  upon  the 
highway  by  a  police  constable  on  the  appellant. 

The  justices  found  that  the  rabbits  were  in  the  cart  when  the 
constables  saw  the  appellant,  and  that  he  was  then  either  coming 
from  land  where  he  had  been  unlawfully  in  search  or  pursuit  of 
game,  or  that  he  was  aiding  or  abetting  other  persons  who  had 
been  so  unlawfully  on  land  in  search  or  pursuit  of  game,  and  was 
accessory  thereto.    They  therefore  conyicted  him. 

The  question  for  the  Court  was  whether  they  were  justified  in 
so  doing. 

Ordhamj  for  the  appellant.  The  appellant  was  conyicted  under 
25  &  26  Yict.  c.  114,  s.  2.  It  is  decided  by  Olarie  y.  Crowder  (1) 
that  to  justify  a  conyiction  under  that  section,  it  is  necessary  that 
there  should  be  a  finding  of  game  on  the  person  accused  on  a 
highway.  It  is  submitted  that  there  was  no  finding  of  game  ii^ 
this  case  on  the  highway.  It  is  not  sufficient  that  the  constable 
strongly  suspected  that  there  was  game  in  the  cart  on  the  high- 
way and  afterwards  found  elsewhere  that  there  was  game.  Eyen 
if  there  was  a  finding  of  game,  it  is  submitted  that  there  must  be 
also  a  seizure  of  it  on  the  highway.  Here  there  was  no  such 
seizure.  Secondly,  there  was  no  eyidence  that  the  appellant  ha<i 
been  unlawfully  on  land  in  pursuit  of  game,  or  was  accessory  to  any 
one  else  who  had  been  so.  This  may  be  proyed  by  circumstantial 
evidence,  but  there  must  be  some  evidence  of  it.    It  is  consistent 

(1)  Law  Eep.  4  C.  P.  G38. 
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with  the  facts  proved  here,  that  the  appellant  had  become  possessed     '  1875 
of  the  game  in  any  other  way.    It  may  have  heeti  stolen  out  of  a     turner 
poulterer's  shop. 

[Bbett,  J.  That  does  not  seem  a  reasonable  hypothesis  under 
the  circumstances.  Was  not  the  conclusion  drawn  by  the  justices 
the  only  reasonable  inference  from  the  facts  ?] 

[He  cited  Brown  y.  Turner  (1),  HaM  y.  Knox  (2),  Evcms  y.  Bot' 
-iertU  (3)y  and  Jones  y.  Dicker.  (4)] 

J3.  8.  Wrighty  for  the  respondent.  The  case  of  Clarhe  y. 
X)r<Aioder  (5)  does  not  actually  decide  that  seizure  is  necessary,  but 
only  a  finding  of  the  game  on  the  highway.  It  is  submitted  that 
in  this  case  the  game  was  found  on  the  highway.  The  constable 
may  seize,  but  it  is  not  a  condition  precedent  to  jurisdiction  that 
he  should  do  so.  If  it  be»  it  would  always  be  possible  for  the 
{)er8on  found  with  game,  by  throwing  it  over  the  hedge  before  it 
could  be  seized,  to  prevent  proceedings  under  the  section,  for  the 
game  could  not  then  be  seized  on  the  highway. 

Brett,  J.  I  am  of  opinion  that  our  judgment  in  this  case 
should  be  for  the  appellant,  on  the  ground  that  one  of  the  circum- 
stances, which  are  essential  as  conditions  precedent  to  the  exercise 
of  jurisdiction  under  25  &  26  Vict  c.  114,  s.  2,  did  not  exist  I 
repeat  what  I  said  in  Clarice  y.  Crowder.  (5)  The  statute  gives  a 
new  procedure  and  a  new  tribunal,  which  is  to  act  on  different 
evidence  from  that  which  would  have  been  necessary  before,  and 
a  new  penalty  is  imposed.  Being  a  penal  statute,  it  is  to  be  con- 
strued with  reasonable  strictness.  It  gives  a  constable,  under 
certain  circumstances,  a  power,  without  warrant,  and  on  mere 
suspicion,  to  stop  a  person  on  a  highway  and  search  him,  or  any 
•conveyance  he  may  be  in  charge  of.  If  such  constable,  on  so  stop- 
ping a  person,  finds  any  game,  either  on  him  or  in  his  conveyance, 
he  may  seize  and  detain  it  These  are  strong  powers  to  give. 
JBovill,  C.J.,  in  Clarke  y.  Crowder  (5),  says,  ''If  the  Act  had 

(1)  13  0.  B.  (N.S.)  486 ;  32  L.  J.         (3)  3  B.  &  S.  787 ;  33  L.  J.  (M.C.) 
<M.C.)  106.  60. 

(2)  4  B.  A  S.  515 ;  33  L.  J.  (M.C.)  1.         (4)  22  L.  T.  (N.S.)  96. 

(6)  Law  Bep.  4  G.  P.  638. 
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1875  stopped  there,  there  would  hare  been  no  judicial  tribunal  to  judge 
TuBirxB  of  Hie  propriet/  of  the  exercise  of  these  exceptional  powers  by  the 
MoBGAH.  police ;  and  the  Act  therefore  proceeds  to  enact  that  the  constable^ 
when  he  has  so  done,  shall  take  out  a  summons  against  the  per- 
son." That  being  so,  under  what  circumstances  is  the  summons 
to  be  taken  out  ?  It  is  when  the  game  is  found  upon  the  accused, 
or  in  his  cart,  on  the  highway,  and  has  been  there  seized  and  de* 
tained.  The  only  person  who  is  to  take  out  the  summons  is  the 
constable  who  has  so  seized.  I  should  say  that  there  was  evidence 
in  this  case  from  which  the  justices  were  justified  in  holding  that 
the  constable  had  reasonable  grounds  for  being  sure  that  game 
was  in  the  cart,  and  therefore  that  game  was  found  in  the  ap- 
pellant's cart  within  the  meaning  of  the  section,  but  there  was  no 
seizure  of  such  game.  One  of  the  conditions,  therefore,  of  jurisdic- 
tion did  not  exist.  It  is  unnecessary  to  decide  any  of  the  other 
points  raised. 

Denman,  J.  I  am  of  the  same  opinion.  I  think  this  case  is 
practically  concluded  by  the  decision  in  Olarke  v.  Crovoder.  (1) 
The  only  person  entitled  to  take  out  the  summons  is  ^'  such  "  con* 
stable,  i.e.  the  constable  who  has  done  the  things  previously 
mentioned  in  the  section. 

LmDLET,  J.,  concurred. 

Jvdgment  for  the  appeHanL 

Attorney  for  appellant:  T.  W.  Qolding^fcT  0.  (koAey. 
Attorneys  for  respondent :  King  dt  McMittan. 

(1)  Law  Rep.  4  C.  P.  638. 
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MILNES  V.  BALE.  1875 

MILNES  V.  LEA.  _J^  ^ 

Corrupi  Practices  {Municipal  Elections)  Act,  1872  (35  dt  86  Vict,  c  60),  «.  8~ 
17  &  18  Vict,  c,  102,  8.  2— Bribery y  Several  Acts  of  ^Several  Penalties. 

Where  a  peraon  has  been  guilty  of  seyeral  acts  of  bribery  at  a  municipal  election 
he  is  liable  to  a  penalty  in  respect  of  each  such  act  of  bribery. 

Declabation  in  the  first  of  the  aboye-mentioned  actions.  For 
that  after  the  passing  of  the  Gornipt  Practices  (Municipal  Elec- 
tions) Act,  1872y  at  an  election  of  conncillors  holden  in  and 
for  the  borough  of  Eddderminstery  to  serve  in  the  north  ward  of 
the  said  bocongh,  and  at  which  said  election  certain  persons  named 
in  the  declaration  were  severally  candidates  within  the  meaning 
of  the  said  Acts  and  of  other  the  statutes  in  force  relating  to  muni- 
cipal elections,  the  defendant  (not  one  of  the  candidates),  by 
himself,  was  guilty  of  bribery  by  giving  money  to  five  persons 
named  in  the  declaration,  being  each  of  them  a  voter  for  the  north 
ward  at  the  said  election,  contrary  to  the  said  Corrupt  Practices 
(Municipal  Elections)  Act,  and  other  statutes  in  force  concerning 
the  same,  whereby  the  defendant  became  liable  to  forfeit  and  for- 
feited the  sum  of  1007.  for  each  and  every  of  the  said  gifts  or  pay- 
ments of  money  to  each  of  the  said  voters,  to  the  plaintiff,  who 
sues  the  defendant  for  the  same  in  this  action  under  the  said 
statutes. 

Second  count  was  similar,  except  that  it  alleged  agreements 
to  pay  money  to  the  same  voters  instead  of  actual  payments. 

Second  plea,  that  the  election  in  each  of  the  said  counts  alleged 
to  have  been  held  was  one  and  the  same  election,  and  that  after 
the  holding  of  the  said  election  the  defendant  was  sued  by  one 
Charles  Hodges,  in  the  Court  of  Common  Pleas,  for  the  recovery 
of  the  penalty  by  the  statutes  in  that  behalf  provided  and  imposed 
in  respect  of  bribery  allied  to  have  been  committed  by  the 
defendant,  and  of  which  he  was  guilty  at  the  said  election,  which 
is  the  same  bribery  as  in  the  said  several  counts  of  the  declaration 
aUeged,  and  that  afterwards  and  before  the  conmiencement  of  this 
action,  judgment  was  recovered  by  the  said  Charles  Hodges,  in 
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the  said  action  against  the  defendant  for  such  penalty  and  costs  of 
snity  which  judgment  remained  unreversed. 

Demurrer  and  joinder  in  demurrer. 

The  pleadings  in  the  second  action  were  substantially  the 
same. 

Oiffard,  Q.O.  (with  him,  Merewether),  for  the  plaintiff  in  both 
actions.  The  contention  for  the  defendant  is  that  any  number  of 
acts  of  bribery  at  the  same  election  only  constitute  one  offence. 
Each  act  of  bribery  is  in  its  nature  distinct,  and  each  constitutes  a 
distinct  misdemeanor.  There  is  nothing  in  the  language  of  the 
Corrupt  Practices  (Municipal  Elections)  Act,  to  indicate  that  the 
legislature  intended  otherwise.  The  result  of  the  defendant's  con* 
tention  is,  that  as  soon  as  a  man  has  bribed  one  voter  he  may  as 
wtll  bribe  a  thousand.  Cooper  v.  Slade  (1)  is  a  strong  negative 
authority  in  the  plaintiff's  favour,  for  two  offences  in  the  nature  of 
bribery  there  being  charged  in  one  indictment,  it  was  never  sug- 
gested that  there  could  be  only  one  offence  at  the  same  election. 
So  also  the  case  of  Beg.  v.  LecUham  (2)  is  by  implication  a  decision 
in  favour  of  the  plaintiff.  For  in  that  case  it  was  held  that  the 
prosecution  could  be  made  to  elect  at  the  trial  between  different 
modes  of  establishing  the  charge  of  bribery.  There  could  be  no 
question  of  election  if  all  the  acts  of  bribery  committed  only  con- 
stitute one  offence.  It  was  assumed  that  each  act  of  bribery  con- 
stitutes per  se  a  complete  separate  offence. 

[He  also  cited  Oarrett  v.  Messenger  (3) ;  Reg.  v.  Seott.  (4)] 
Powell,  Q.C.,  for  the  defendant  Bale.  It  is  contended  that  the 
statute  only  imposes  one  penalty  in  respect  of  the  offence  of 
bribery  at  any  election.  All  the  individual  acts  of  bribery  com- 
mitted at  any  election  only  go  to  constitute  one  offence,  viz. 
bribery  at  that  election.  It  never  can  have  been  intended  that 
for  each  act  of  bribery  the  offender  should  be  liable  as  for  a 
separate  offence  to  a  distinct  term  of  imprisonment,  which  would 
be  the  result  if  the  plaintiff's  contention  is  correct.  It  may  be  ad- 
mitted that  one  act  of  bribery  is  a  complete  offence,  but  it  does  not 


(1)  6  E.  &  B.  447 ;  25  L.  J.  (Q.B.) 
324. 

(2)  3  L.  T.  (N.S.)  604. 


(3)  Law  Rep.  2  0.  P.  583. 

(4)  4  B.  &  S.  368;  33  L.  J.  (M.C.) 
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follow  tbat  any  other  acts  are  distinct  offences.  The  words  "  so 
offending/'  in  17  &  18  YicL  c.  102,  s.  2,  mean  so  offending  by 
one  or  more  acts.  It  is  not  necessary,  however,  in  the  present  case, 
to  go  so  far  as  to  say  that  any  number  of  acts  of  bribery  are  only 
one  offence,  for  it  is  consistent  with  the  allegations  in  the  declara- 
tion, that  all  the  persons  bribed  were  bribed  together  upon  one 
occasion,  and  tbat  there  was  only  one  act  of  bribery. 

[He  cited  Crepps  v.  Burden  (1) ;  Rex  y.  Lavet  (2) ;  PUeher  v. 
Stafford.  (3)] 

E.  Clarke^  for  the  defendant  Lea. 

[Denmak,  J.  referred  to  the  Attorney  Qeneral  v.  MeLean  (4), 
where  Pollock,  C.B,  asked,  ^'  Can  any  instance  be  cited  of  cumula- 
tive penalties  when  the  legislature  has  not  used  language  which  in 
terms  imposes  a  specific  penalty  for  every  such  offence  ?*] 

Here  the  legislature,  if  the  intention  had  been  as  contended  by 
the  plaintiff,  would  have  used  some  such  words  as  '^  for  each  and 
every  such  offence."  This  is  a  penal  statute  and  must  be  construed 
strictly. 

Oiffard,  Q.O.,  in  reply.  In  the  case  of  Creppe  v.  Dwrden  (1),  the 
offence  was  not  selling  a  loaf  or  loaves  on  a  Sunday,  but  exercising 
a  worldly  calling  on  Sunday.  All  the  different  acts  were  only  acts 
going  to  constitute  one  offence.  So  with  regard  to  the  case  of 
keeping  an  unlicensed  house  of  entertainment,  Maries  v.  Ben^ 
jamin  (5)  shews  that  the  keeping  must  be  in  the  nature  of  an 
habitual  keeping.  When  the  offence  is  such  that  several  acts 
only  go  to  make  up  one  offence,  there  can  be  only  one  penalty. 
That  principle  is  not  applicable  here. 
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Bbett,  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment The  action  is  brought  for  penalties  under  the  3rd  section 
of  the  Corrupt  Practices  (Municipal  Elections)  Act,  1872  (35  &  36 
Yict.  c.  60).  By  that  section  "  the  offences  of  bribery,  treating, 
undue  influence,  and  personation  shall  be  deemed  to  be  corrupt 
practices  at  an  election  for  the  purposes  of  this  Act."  And  ^*  the 
terms '  bribery,  &o./  shall  respectively  include  anything  committed 


(1)  2  CJowp.  640. 
<2)  7  T.  R.  152. 


(3)  4  B.  &  S.  775 ;  33  L.  J.  (M.C.)  118. 

(4)  1  H.  &  C.  750;  32  L.  J.  (Ex.)  101. 
(5)  6  M.  ft  W.  565. 
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or  done  before,  at,  after,  or  with  respect  to  an  election,"  which  in 
the  case  of  a  parliamentary  election  would  render  the  person  doing 
the  same  liable  to  any  penalties  for  bribery,  &c.  Any  person  who 
is  guilty  of  a  corrupt  practice  at  any  of  these  times  is  rendered 
liable  to  the  same  penalties  as  if  the  corrupt  practice  had  been 
committed  at  a  parliamentary  election.  The  17  &  18  Yict  c  102^ 
8.  2,  defines  the  offence  of  bribery  at  a  parliamentary  election,  and 
the  effect  of  it  The  section  enumerates  various  acts  which  shall 
amount  to  bribery.  [His  Lordship  read  the  section.]  Any  person 
doing  any  one  of  these  acts  is  guilty  of  the  complete  offence,  and 
it  appears  to  me  that  anyone  who  does  two  or  more  of  such 
acts  is  guilty  of  two  or  more  separate  acts  of  bribery  and  offences 
against  the  statute.  I  think  these  different  acts  are  so  far  distinct 
and  separate  offences  in  kind,  that  to  prove  a  person  guilty  of  any 
one  of  them  evidence  could  not  be  given  of  the  doing  of  any  other 
of  thenu  If  a  person  were  charged  with  any  one  such  offence,  I 
am  of  opinion  that  evidence  of  other  such  acts  could  not  be  ad- 
mitted  to  shew  that  he  was  guilty.  They  are  by  nature  distinct  and 
separate  offences.  The  moment  that  one  of  them  is  committed 
the  offence  is  complete,  and  the  committal  of  any  other  of  them 
would  be  a  complete  separate  offence.  The  statute  then  provides  that 
any  person  **  so  offending  shall  be  guilty  of  a  misdemeanor,  and  shall 
also  be  liable  to  forfeit  the  sum  of  one  hundred  pounds  to  any  person 
who  shall  sue  for  the  same.''  The  natural  construction  of  the  words 
^'  so  offending,"  as  it  seems  to  me,  would  be  that  where  several  dis> 
tinct  offences  are  mentioned,  they  should  apply  to  each  of  such 
offences ;  and  that  any  person  committing  any  such  offences  should 
be  guilty  of  a  misdemeanor  in  respect  of  each  such  offence.  It 
seems  to  me  that  the  argument  for  the  defendant  amounts  to 
saying,  that  although  a  peison  is  guilty  of  several  offences,  all 
those  offences  amount  only  to  one  misdemeanor.  In  other  words^ 
the  effect  of  the  contention  is,  in  substance,  that  several  misde- 
meanors constitute  only  one  misdemeanor.  The  only  sensible 
construction,  in  my  opinion,  is  that  a  peison  guilty  of  one  of  such 
offences  is  guilty  of  one  misdemeanor,  and  a  person  guilty  of 
several  of  such  offences  is  guilty  of  several  misdemeanors.  If 
this  is  so,  the  words  as  to  the  penalty  must  receive  the  same  con- 
struction ;  and  if  there  be  several  misdemeanors,  there  must  be 
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several  penalties.  It  has  been  argued  that  because  there  are  no  1875 
such  words  as  these,  "  and  any  person  so  ofifending  shall  be  liable  Miuas 
for  each  and  every  of  such  ofifences  to  forfeit,  &c./'  only  one  ^f;, 
penalty  can  be  inflicted  in  respect  of  one  election.  Various  deci-  Mil» 
sions  were  dted  as  authorities  in  favour  of  the  contention  that  £^ 
there  can  be  only  one  penalty.  If  I  understand  the  effect  of  these 
cases  rightly,  in  every  case  where  it  was  held  that  there  could 
only  be  one  penalty  in  respect  of  several  acts,  it  was  because  all 
the  acts  only  constituted  one  offence  against  which  the  penalty 
was  enacted.  The  test,  as  it  appears  to  me,  is  whether,  having 
charged  the  offence  against  which  the  penalty  is  enacted,  you  can 
prove  it  by  giving  in  evidence  several  distinct  acts  committed  by 
the  person  charged.  It  is  not  strictly  accurate  to  speak  of  the 
penalties  as  cumulative  in  such  a  case  as  the  present.  The  question 
is,  whether  there  is  one  or  more  offences,  and  if  the  offences  are 
distinct,  there  is  only  one  penalty  for  eaoK  offence.  I  cannot  find 
that  in  any  case  in  which  each  act  done  was  a  complete  offence  in 
itself,  and  in  which  it  would  have  been  inadmissible  to  give  other 
acts  in  proof  of  the  committal  of  the  same  offence,  it  was  held 
that  several  penalties  could  not  be  inflicted.  In  the  case  of  Beff. 
V.  Seatt  (1)  the  effect  of  the  decision  seems  to  me  to  be  this :  where 
several  oaths  are  made  use  of  on  one  occasion  it  is  but  one  swear- 
ing, and  consequently  there  is  only  one  offence  and  only  one 
penalty  is  incurred,  though  such  penalty  is  cumulative,  being  at 
the  rate  of  two  shillings  for  each  oath ;  but  if  the  same  set  of 
oaths  were  used  on  distinct  occasions,  though  they  all  occurred  on 
the  same  day,  there  would  be  several  offences,  and  a  penalty  would 
be  incurred  for  each  distinct  swearing.  There  is  no  decision  that 
if  a  man  swore  at  one  person  at  one  time  of  the  day,  and  at 
another  person  at  another  time,  he  would  not  be  liable  to  two 
penalties.  It  seems  to  me  that  in  such  a  case  he  would  be  liable 
to  two  penalties,  because  there  would  be  two  offences.  In 
Oarret  v.  Messenger  (2)  the  offence  charged  was  keeping  open 
an  unlicensed  house.  It  is  not  keeping  it  open  for  an  hour 
that  is  the  offence;  the  offence  is  the  keeping  a  house  to  be 
used  as  a  house  of  entertainment  without  a  licence,  which  is  a 
comprehensive  offence  to  be  proved  by  many  acts.    According  to 

(1)  4  B.  &  S.  868 ;  32  L.  J.  (M.O.)  15.  (2)  Law  Eep.  2  C.  P.  688. 
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1875  the  case  of  Marks  v.  Benjamin  (1),  it  is  necessary,  in  the  case  of  a 
MnjTEB  charge  of  this  sort,  to  give  evidence  of  more  than  having  the  honse 
^^  open  for  a  short  period  or  in  a  particular  instance.  In  such  a  case 
MiLNEB  A  penalty  cannot  be  imposed  for  each  act,  because  each  act  is  not 
Lea.  ^  separate  offence.  So  in  Pitcher  v.  Stafford  (2)  the  ground  of  the 
decision  was  that  there  was  only  one  offence,  viz.  leaving  a  child 
unvaccinated  for  a  certain  period,  and  consequently  there  could 
only  be  one  penalty.  Again,  in  Crepps  v.  Burden  (3),  the  o&nce 
contemplated  was  exercising  the  party's  ordinary  calling  on  Sun- 
day. It  was  not  the  doing  of  one  isolated  act  that  would  be  evi- 
dence of  the  committal  of  the  offence,  but  several  acts  might  be 
given  in  evidence  to  prove  one  offeoce.  All  these  decisions  are 
inapplicable  to  the  present  case,  because  each  act  of  bribery  is  a 
complete  offence  in  itself.  The  case  of  Cooper  v.  Slade  (4),  though 
not  a  decision  directly  in  point,  seems  to  me  a  strong  authority  in 
favour  of  our  view,  because  in  that  case  there  were  two  acts  of 
bribery  charged  in  different  counts,  and  though  the  case  went 
through  all  the  courts  up  to  the  House  of  Lords  on  the  question 
whether  there  should  be  a  venire  de  noYO,  it  was  never  suggested 
that  there  might  not  be  a  verdict  on  each  count  for  a  separate 
penalty.  It  is  strong  negative  evidence  in  favour  of  the  conclu- 
sion at  which  we  have  arrived,  that  to  none  of  the  counsel  and 
judges  engaged  in  that  case  the  point  now  taken  by  the  defend- 
ant's counsel  ever  occurred.  Begf.  v.  Leatham  (5)  is  also  a  strong 
authority  pointing  in  the  same  direction,  for  the  power  of  putting 
the  prosecution  to  election  only  arises  when  two  offences  are 
charged  in  the  same  indictment,  and  it  must  therefore  have  been 
assumed  in  that  case  that  there  were  two  distinct  offences  charged. 
It  is  urged  that  the  consequence  of  holding  a  person  liable  to  a 
separate  penalty  in  respect  of  each  act  of  bribery  at  an  election 
will  be  most  serious,  but  it  seems  to  me  that  if  persons  will  commit 
distinct  acts  of  bribery  at  an  election,  there  is  nothing  harsh  in 
subjecting  them  to  a  penalty  for  each  act  It  would  be  strange 
where  there  were  several  candidates  that  a  person  should  be  able 

(1)  5  M.  &  W.  565.  (3)  2  Cowp.  640. 

(2)  4  B.  &  S.  775 ;  33  L.  J.  (M.C.)         (4)  6  E.  &  R  447 ;  25  L.  J.  (Q.R) 
113.  324. 

(5)  3  L.  T.  (N.S.)  505. 
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to  bribe  one  set  of  voters  to  Yote  for  one  candidate  and  another 
for  another,  and  yet  should  be  only  liable  to  be  charged  with  one 
misdemeanor.  So  also  if  a  voter  took  first  one  bribe  to  vote  for 
a  candidate  and  then  another  to  vote  against  him,  it  would  be 
very  strong  to  say  that  he  should  be  only  subject  to  one  penalty. 
It^is  however  upon  the  words  of  the  statute,  and  the  authorities 
interpreted  as  I  have  suggested,  that  I  come  to  the  conclusion 
that,  there  being  several  distinct  offences,  the  defendant  is  subject 
to,  I  will  not  say  cumulative  penalties,  for  the  expression,  as  I 
have  before  said,  does  not  seem  to  me  accurate,  but  to  a  distinct 
penalty  for  each  separate  offence. 
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Denhan,  J.  But  for  the  strongly  restrictive  mode  of  construc- 
tion which  the  courts  have  always  been  in  the  habit  of  using  with 
respect  to  penal  statutes,  I  should  have  had  no  doubt  in  this  case 
from  the  outset ;  but  this  is  one  of  those  cases  in  which  the  courts 
have  always  held  themselves  bound  to  construe  the  statute  strictly, 
and  not  to  hold  that  a  forfeiture  has  arisen  unless  the  words  of 
the  statute  eo  construed  clearly  shew  that  the  legislature  intended 
it.  After  a  full  consideration  of  the  words  of  the  Act,  I  come  to 
the  conclusion  that  the  defendant  is  plainly  liable  to  all  the  penal- 
ties claimed.  The  only  way  in  which  the  defendant's  case  could 
be  put,  as  it  seems  to  me,  is  that  the  statute  only  gives  the  right 
of  recovering  one  penalty  of  100/.  to  one  person  in  respect  of  the 
same  election,  and  that  no  person  having  once  recovered  one 
penalty  could  recover  another  in  respect  of  bribery  at  the  same 
election.  Now  it  seems  to  me  that,  as  was  pointed  out  by  my 
brother  Brett,  we  could  only  hold  tliis  to  be  so  by  holding  that 
the  meaning  of  the  statute  is,  that  where  a  man  is  guilty  of 
twenty  acts  of  bribery,  he  is  only  guilty  of  one  offence.  I  think 
that  such  an  interpretation  would  be  unreasonable,  and  moreover 
could  only  be  given  by  doing  violence  to  the  natural  meaning  of 
the  words  of  the  Act.  With  respect  to  the  authorities,  I  will  only 
add  a  few  words  by  way  of  expressing  my  concurrence  in  the  view 
taken  of  them  by  my  brother  Brett.  In  all  the  decisions  it  seems 
to  me  that  the  distinction  is  between  cases  where  the  penalty  is 
imposed  in  respect  of  a  complex  and  continuous  act,  and  those 
where  it  is  imposed  in  respect  of  a  simple  uncomplicated  offence 
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which  is  oomplete,  and  may  be  prored  by  eridence  of  one  isolated 
act  That  distinction  nins  through  all  the  cases  in  my  opinion.  I 
will  not  go  throngh  them  in  detail,  bat  I  will  just  refer  to  one  deci- 
sion which  seems  a  good  illustration  of  the  principle,  viz.  the  case 
of  In  re  Hardy.  (1)  The  proceeding  there  was  for  penalties  for 
exposing  bad  meat  for  sale,  and  it  was  then  argued  that  only  one 
penalty  could  be  inflicted  in  respect  of  several  pieces  of  bad  meat, 
on  the  ground  that  the  ofience  was  an  entire  offence.  The  Court 
declined  to  give  effect  to  the  argument  on  the  ground,  I  appre- 
hend, that  the  offence  was  not  one  involving  a  continuous  act,  such 
as  exercising  a  calling  on  Sunday,  as  in  Orqpps  v.  i>ur<2e»  (2),  but 
each  single  act  of  exposing  bad  meat  was  in  itself  a  complete 
offence,  and  therefore  if  the  act  was  done  several  times  several 
penalties  were  incurred.  ' 

Judgment  for  ihe  plaintiff. 

Attorney  for  plaintiff:  Oirdwood. 
Attorney  for  defendant  Bale :  Htmt. 
Attorney  for  defendant  Lea :  Coohe. 


My  9, 


HICKMAN  V.  HAYNES  and  Another. 

Sale  of  Goods — Statute  of  Fratida — Postponement  of  Period  for  Performance— 
Parol  Variation  —  Condition  Precedent  —  Readiness  and  Willingness  to 
deliver —  Waiver^^Estoppd — Measure  <f  Damages. 

By  a  written  oontract  the  plaintiff  agreed  to  deliver,  and  the  defendants  to 
accept,  a  certain  quantity  of  iron,  of  greater  value  than  10?.,  in  the  month  of 
June.  On  the  2nd  of  June,  and  again  in  the  middle  of  June,  one  of  the  defendants 
saw  the  plaintiff,  and  verhally  requested  him  to  allow  the  delivery  of  the  iron  to 
stand  over,  and  the  plaintiff  verhally  consented  to  his  request.  On  the  1st  of 
August  the  plaintiff  pressed  the  defendants  to  take  delivery,  and  the  defendants, 
after  some  correspondence,  wrote  on  the  9th  of  August  asking  for  further  time. 
The  plaintiff  again  waited,  hut  without  result  On  the  20th  of  Octoher  the  plaintiff 
hrought  his  action  for  non-acceptance  of  the  goods  in  accordance  with  the  terms  of 
the  written  contract 

It  was  contended  hy  the  defendants  that  hy  reason  of  the  arrangement  to 
postpone  delivery  and  acceptance  made  hefore  any  hreach  of  the  contract,  the 


(1)  31  L.  J.  (M.C.)  232. 


(2)  2  Cowp.  640. 
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plaintiff  oonld  not  recover  npon  the  original  contract,  there  never  having  been        1875 

readiness  and  willingness  to  deliver  or  any  tender  of  delivery  on  the  plaintiff's  — — 

part  under  snch  oontraet ;  and  that  the  plaintiff  could  not  rely  on  any  new  or  ^^ 

substituted  contract  to  accept  at  a  later  date,  such  contract  being  verbal  only : —       Hatnis. 

HMy  that,  the  true  effect  of  what  took  place  between  the  parties  being  that 
the  plaintiff  voluntarily  withheld  delivery  at  the  request  of  the  defendants,  no 
new  contract  being  substituted  for  the  original  written  contract,  the  plaintiff  was 
entitled  to  maintain  his  action ;  and  that  the  damages  must  be  estimated  accord- 
ing to  the  market-price  of  iron  at  a  reasonable  time  after  the  last  request  of  the 
•defendants  to  withhold  delivery. 

This  was  an  action  for  breach  of  a  contract  to  accept  100  tons 
of  iron  by  monthly  deliveries  of  25  tons  in  March,  April,  May,  and 
June,  the  breach  alleged  being  the  refusal  to  accept  the  last 
quantity  of  25  tons  in  June. 

The  pleadings  and  facts  su£Sciently  appear  from  the  headnote 
and  judgment. 

A  rule  nisi  having  been  obtained  to  enter  a  nonsuit  or  to  reduce 
the  damages  as  appears  below, 

Jdf  shewed  cause.  It  will  be  contended  for  the  defendants  that 
there  was  no  evidence  of  a  breach  of  the  contract  declared  upon. 
But  the  fact  that  the  defendants,  before  the  time  for  delivery  had 
expired,  informed  the  plaintiff  that  they  did  not  wish  to  take 
delivery,  and  asked  for  time,  is  evidence  of  a  complete  breach 
before  the  expiration  of  the  time  for  delivery,  on  the  principle  of 
Hbchder  v.  De  la  Tow.  (1)  If  this  be  so,  no  question  can  arise  as 
to  the  effect  of  any  parol  variation  of  the  time  for  delivery,  for  the 
arrangement  as  to  postponement  would  be  after  breach.  But,  if 
this  be  not  so,  it  is  contended  that  the  parol  arrangement  for 
postponement  did  not  affect  the  original  contract,  and  that  that 
contract  subsisted  and  was  broken  by  the  non-delivery  of  the  iron 
in  June :  see  Ogh  v.  Lord  Vane.  (2)  The  county  court  judge  ex- 
pressly finds  that  there  was  no  binding  agreement  by  the  plaintiff 
to  postpone  the  time.  There  was,  therefore,  no  substituted  parol 
contract  at  alL  Stead  v.  Dauiber  (3)  is  distinguishable  on  that 
ground.  It  was  a  purely  voluntary  withholding  of  delivery  on  the 
plaintiff's  part  at  the  defendants'  request  He  could  at  any  moment 

(1)  2  E.  &  B.  678 ;  22  L.  J.  (Q.a)  466. 
(2)  Law  Bep.  2  Q.  B.  276 ;  Law  Bep.  3  Q.  B.  272.  (3)  10  A.  &  E.  67. 
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1875       have  withdrawn  the  indulgence  and  demanded  acceptance  of  the 

Hickman     gOods. 

Hatiies.  ^^  ^^  never  been  decided  that  the  party  for  whose  benefit  a 
condition  precedent  is  to  be  performed  may  not  waive  it  by  parol 
though  the  contract  is  within  the  Statute  of  Frauds.  The  defend- 
ants are  estopped  from  saying  that  the  plaintiff  was  not  ready  to 
deliver  in  June,  inasmuch  as  but  for  their  own  request  the  plaintiff' 
was  ready  and  willing  to  deliver. 

[He  cited  TyevB  v.  Bosedale  Iron  Co.  (1);  Leather  Cloth  Co.  v. 
Hieronimus.  (2)] 

Benjamin,  Q.CT.,  and  fosan^t^,  supported  the  rule.  There  never 
was  any  breach  of  the  original  contract,  and  the  new  agreement 
for  delivery  at  a  later  period,  biing  by  parol  only,  cannot  be  valid. 
The  contention  of  the  plaintiff  that  there  was  a  prospective  breach 
before  the  expiration  of  the  time  for  delivery,  according  to  the 
principle  laid  down  in  Hochsier  v.  De  la  Tour  (3)  and  that  class  of 
cases,  cannot  be  sustained ;  for,  in  order  to  make  the  prospective 
refusal  of  the  defendants  to  perform  a  breach,  it  must  be  accepted 
as  such.  If  the  plaintiff  does  not  accept  it  as  such,  but  goes  on 
with  the  contract,  he  cannot  afterwards  say  it  was  broken  before 
the  time  for  performance:  Frost  v.Kniffht.  (4)  Here, the  defend- 
ants' statement  that  they  would  not  take  delivery  is  not  treated  aa 
a  breach  by  the  plaintiff.  Then,  if  this  be  so,  there  is  no  evidence 
of  a  breach  in  June,  because  before  the  time  for  delivery,  and 
before  breach,  the  parties  mutually  arranged  that  the  one  should 
not  make  or  the  other  accept  delivery  in  June.  There  can  be  no 
refusal  to  accept  in  June,  because  there  was  no  tender  of  delivery. 
Ogle  v.  Lord  Vane  (5)  is  not  the  present  case ;  there,  a  breach 
having  been  committed,  the  plaintiff  voluntarily  forbore  to  insist 
on  performance,  and  it  was  held  that  this  might  postpone  the 
period  of  calculating  the  damages.  Here,  the  agreement  to  postpone 
was  before  breach.  It  is  clear  that  the  parties  did  not  contemplate 
that  after  that  arrangement  non-acceptance  in  June  should  con- 
stitute a  breach  of  contract 

(1)  Law  Rep.  8  Ex.  305 ;  Law  Rep.  (4)  Law  Rep.  5  Ex.  322 ;  Lav  Rep. 
10  Ex.  195.  7  Ex.111. 

(2)  Law  Rep.  10  Q.  B.  140.  (5)  Law  Rep.  2  Q.  B.  275 ;  Law  Rep. 
(3;  2 E.  &  B.  678 ;  22  L.  J.  (Q.B.)  455.      3  Q.  B,  272. 
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[They  cited  NMe  y.  Ward  (1) ;  MarshdU  y.  Lynn  (2) ;  Btead  t.       1875 
Dav^  (3) ;  (?om  v.  Lord,  Ntigent.  (4)] 

Cur.  adv.  wU. 

July  9.  The  judgment  of  the  Court  (Lord  Coleridge,  CJ., 
Grove,  Archibald,  and  Lindley,  J  J.,)  was  delivered  by 

LiKDLET,  J.  This  was  an  action  for  not  accepting  certain  iron 
^agreed  to  be  sold  by  the  plaintiff  to  the  defendants.  The  contract 
for  sale  of  the  iron  was  in  writing,  and  was  required  so  to  be  by 
the  17th  section  of  the  Statute  of  Frauds.  The  bought-note 
was  as  follows : — 

''Tipton,  6th  March,  1873.  Bought  of  Alfred  Hickman,  Esq., 
one  hundred  tons  of  Grey  Forge  Mine  pig  iron,  at  7Z.  lOs.  per  ton. 
Delivered  at  Tividale  Street  Mills,  Tipton.  Payment  in  cash,  less 
2^  discount,  monthly.  Delivery  twenty-five  tons  this  month,  and 
twenty-five  tons  per  month  during  April,  May,  and  June  next. 

«  The  Tividale  Iron  Company.  J.  P.  Haynes.'* 

Pursuant  to  this  contract  the  plaintiff  delivered  and  the  de- 
fendants accepted  and  paid  for  seventy-five  tons  of  the  iron ;  but, 
owing  to  the  circumstances  stated  below,  the  plaintiff  did  not 
deliver  the  last  twenty-five  tons,  for  the  price  of  which  the  action 
is  brought. 

It  appears  from  the  evidence  taken  at  the  trial,  that,  on  the 
2nd  of  June,  and  again  in  the  middle  of  June,  the  defendant 
Haynes  saw  the  plaintiff,  and  verbally  requested  him  to  allow  the 
delivery  of  the  last  twenty-five  tons  to  stand  over,  and  that  the 
plaintiff  verbally  assented  to  this  request ;  and  accordingly  nothing 
farther  was  done  by  either  side  until  the  1st  of  August,  1873, 
when  plaintiff  wrete  to  defendants  as  follows : — "  Permit  me  to 
call  your  attention  to  your  contract  with  me  for  pig  iron,  of  which 
twenty-five  tons  remain  to  be  delivered.  I  have  held  them  until 
now,  as  you  requested,  and  shall  be  glad  to  know  when  you  pro- 
pose to  take  delivery.    If  it  is  not  convenient  for  you  to  take  the 

(1)  Law  Rep.  1  Ex.  117 ;  Law  Rep.  (2)  6  M.  &  W.  109. 

2  Ex.  135.  (3)  10  A.  &  E.  67. 

(4)  6  B.  &  Ad.  68. 
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1875       iron,  I  Bhall  be  glad  to  know  if  you  will  be  willing  to  pay  the- 


«. 


HzcKKAK    di£ference  in  price,  if  I  inatrnct  Mr.  Lewis  to  sell  them." 

This  led  to  some  correspondence,  which  was  terminated  by  a 
letter  written  by  the  defendants  on  the  9th  of  August^  asking  for 
more  time.  The  plaintiff  again  waited  for  a  reasonable  timer  bat 
without  result.  On  the  20th  of  October,  1874,  the  writ  was- 
issued* 

The  case  was  sent  for  trial  in  the  Dudley  county  court,  and  waa 
tried  there  on  the  28th  of  May,  1875,  when  a  verdict  was  found 
for  the  plaintiff,  damages  25Z.,  with  leaye  for  the  defendants  to 
moTO  for  a  nonsuit,  or  for  a  reduction  of  the  damages.  Pursuant 
to  the  leave  thus  reserved,  a  rule  was  obtained  to  shew  cause  why^ 
a  nonsuit  should  not  be  entered,  on  the  ground  that  the  parol 
agreement  to  postpone  delivery  of  the  iron  was  invaUd  under  the 
Statute  of  Frauds,  or  why  the  damages  should  not  be  reduced  to- 
212.  17s.  6d.,  or  to  7Z.  5s.,  if  the  Court  should  be  of  opinion  that 
they  ought  to  be  assessed  on  the  80th  of  June,  1873,  or  on  the 
2nd  of  June,  1873. 

The  declaration  was  framed  upon  the  contract  above  set  forth,, 
and  averred  as  a  breach,  that,  although  the  defendants  had  ac- 
cepted and  paid  for  seventy-five  tons,  they  would  neither  accept 
nor  pay  for  the  last  twenty-five  tons ;  alleging  also  that  the  de- 
fendants had  exonerated  the  plaintiff  from  delivering  the  twenty- 
five  tons  at  the  Tividale  Street  Mills,  as  agreed. 

Amongst  other  pleas,  the  defendants  traversed  the  all^^  ex* 
oneration,  and  also  pleaded,  thirdly,  that  the  plaintiff  was  not 
ready  and  willing  to  deliver  the  said  twenty-five  tons  according^ 
to  the  terms  of  the  agreement ;  and,  fifthly,  that  before  breach 
the  plaintiff  discharged  the  defendants  from  further  performance^ 
of  the  agreement. 

In  this  state  of  the  record,  and  upon  the  evidence  above  set 
forth,  it  was  contended^before  us  that  there  was  in  fact  a  new  and 
substituted  agreement  for  delivery  and  acceptance  of  the  last 
twenty-five  tons  of  iron  at  a  time  subsequent  to  that  originally 
agreed  upon,  which  was  sufficient  to  exonerate  the  defendants  from 
the  further  performance  of  the  original  agreement,  but  which,  not 
in  writing,  could  not  be  enforced,  by  reason  of  the  Statute  of 
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Frauds,  and  that  no  amendment  of  the  declaration,  therefore,       1875 
would  enable  the  plaintiff  to  maintain  his  action ;  and  also  that     Hickjian" 
the  plaintiff's  yerbal  assent  to  postpone  the  delivery  of  the  twenty*     hatnv. 
five  tons  untQ  the  1st  of  August  established  conclusively  that  he 
was  not  ready  and  willing  to  deliver  in  June,  according  to  the 
terms  of  the  written  contract,  and  therefore  he  was  not  in  a  con« 
dition  to  recover  upon  the  original  contract  as  set  out  in  the 
declaration* 

It  is  to  be  observed  that  there  was  no  plea,  in  terms,  of  a  new 
and  substituted  contract.  The  defendants'  contention  was  based 
upon  the  fifth  plea,  i.e.  of  a  discharge  before  breach,  relying  upon 
the  evidence  also  in  support  of  the  plea  alleging  absence  of  readi- 
ness and  willingness  to  deliver  pursuant  to  the  written  agreement. 
The.  argument,  in  substance,  was,  that  the  plaintiff  was  not  in 
fact  ready  and  willing  to  deliver  the  iron  according  to  the  written 
contract,  and  that  in  point  of  law  it  was  immaterial  that  he 
would  have  delivered  or  been  ready  and  willing  to  deliver  the 
iron  according  to  the  written  contract,  had  it  not  been  for  the 
previous  verbal  request  of  the  defendants  not  to  deliver  it.  It  was 
frankly  admitted  by  the  defendants'  counsel  that  this  defence  was 
quite  beside  the  real  merits  of  the  case ;  but  it  was  strenuously  con- 
tended that>  having  regard  to  the  Statute  of  Frauds,  and  to  the 
decisions  of  NMe  v.  Ward  (1),  Stead  v.  Daviber  (2),  and  G^  v.  I/yrA 
Nugent  (8),  the  plaintiff  could  not  maintain  his  action,  and  ought 
to  be  nonsuited. 

The  proposition  that  one  party  to  a  contract  should  thus  dis- 
charge himself  from  his  own  obb'gations  by  inducing  the  other 
party  to  give  him  time  for  their  performance,  is,  to  say  the  least, 
very  startling,  and  if  well  founded  will  enable  the  defendants  in 
this  case  to  make  use  of  the  Statute  of  Frauds,  not  to  prevent  a 
fraud  upon  themselves,  but  to  commit  a  fraud  upon  the  plaintiff. 
It  need  hardly  be  said  that  there  must  be  some  very  plain  enact- 
ment or  strong  authority  to  force  the  Court  to  countenance  such  a 
doctrine. 

The  Statute  of  Frauds  contains  no  enactment  to  the  effect  con* 

(1)  Law  Rep.  1  Ex.  117;  in  error,  (2)  10  A.  &  E.  67. 

Law  Bep.2 Ex.  185.  (8)  6  B.  &  Ad.  68. 
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1875  tended  for.  The  ntmost  effect  of  the  17th  aection  is  to  invalidate 
HioxMAN  any  verbal  agreement  for  the  sale  of  goods  in  certain  cases ;  and, 
Hatoss.  ^^^^  ^^  A  verbal  agreement  for  extending  the  time  for  the  delivery 
of  goods  already  agreed  to  be  sold  is  within  the  statute, — as  to 
which  see  per  Martin,  B.,  in  Tyers  v.  Bosedale  and  Fenrykitt  Iran 
Co.  (1)  and  Leather  Cloth  Co.  v.  Hieronimus  (2), — ^the  plain- 
tiff in  this  case  is  not  attempting  to  enforce  any  snch  verbal 
agreement^  but  is  suing  on  the  original  agreement,  which  was  in 
writing. 

The  case  of  Noble  v.  Ward  (3)  merely  shews  that  a  parol 
agreement  to  extend  the  time  for  performing  a  contract  in  writing, 
and  required  so  to  be  by  the  Statute  of  Frauds,  does  not  rescind, 
vary,  or  in  any  way  affect  such  written  contract,  and  cannot 
in  point  of  law  be  substituted  for  it  In  Stead  v.  Datober  (4) 
there  was  a  written  agreenient  for  the  delivery  of  goods  on  a  par- 
ticular day,  and  a  subsequent  verbal  agreement  for  their  delivery 
on  a  later  specified  day ;  and  the  Court  came  to  the  conclusion 
that  the  parties  intended  to  substitute  the  later  verbal  agreement 
for  the  previous  written  agreement.  But,  in  the  case  now  before 
the  Court,  there  was  no  fresh  agreement  at  all  for  the  delivery  of 
the  twenty-five  tons  which  can  be  regarded  as  having  been  substi- 
tuted for  the  original  written  contract  There  was  nothing  more 
than  a  waiver  by  the  defendants  of  a  delivery  by  the  plaintiff  in 
June  of  the  last  twenty-five  tons  of  iron ;  and  it  should  seem  that 
in  Stead  v.  Bawber  (4)  the  Court  would  have  been  in  favour  of 
the  plaintiff  if  they  had  come  to  the  conclusion  that  there  had 
been  no  substitution  of  one  agreement  for  another.  Marshall  v. 
I^/nn  (5)  was  a  somewhat  similar  case  decided  on  similar  grounds. 
0OS8  V.  Lord  Nugent  (6)  turned  on  the  4th  and  not  on  the  17th 
section  of  the  statute ;  but  we  do  not  think  this  important  The 
plaintiff  had  agreed  in  writing  to  sell  certain  property  to  the  de- 
fendant, and  to  make  a  good  title  to  the  whole ;  but  this  the  plain- 
tiff was  unable  to  da    He  never  could,  therefore,  have  maintained 

(1)  Iaw  Bep.  8  Ex.  305 ;  in  eiror.  Law  Bep.  10  Ex.  195. 
(2)  Law  Rep.  10  Q.  K  HO.  (4)  10  A.  &  E.  57. 

(8)  Law  Rep.  1  Ex.  117;  in  error,  (5)  6  IL  &  W.  109. 

Iaw  Rep.  2  Ex.  135.  (6)  5  Bw  &  Ad.  58. 
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an  action  on  the  original  written  contract,  if  nothing  further  had       1875 
been  done.    Bat  the  defendant  verbally  agreed  to  waive  his  right     HxoxifAv 
to  call  for  a  good  title  to  part  of  the  land ;  and,  having  afterwards         *' 
declined  to  complete  the  purchase,  he  was  sued  by  the  plaintiff,  and 
it  was  held  that  the  action  did  not  lie.     The  ground  of  this  deci- 
sion was,  that  the  plaintiff  was  in  truth  seeking  to  enforce  an 
agreement  relating  to  land,  and  which  agreement  was  partly  in 
writing  and  partly  verbal,  which  by  the  statute  he  could  not  do. 
The  Court  in  this  case  also  regarded  the  parties  as  having  entered 
into  a  new  verbal  contract  as  to  part  of  the  property,  and  as 
having  substituted  t^iis  contract  for  the  original  written  contract ; 
and  in  this  view  of  the  case  the  plaintiff  could  not  recover. 

In  StotoeU  v.  Bobinson  (I)  it  was  held  that  the  time  for  perform- 
ing a  contract  in  writing  for  the  sale  of  land  could  not  be  enlarged 
by  parol.  In  that  case  the  defendant  set  up  the  parol  agreement 
in  answer  to  the  plaintiff's  action  for  the  recovery  of  his  deposit, 
and,  the  Court  holding  the  parol  agreement  to  be  invalid,  the 
plaintiff  recovered. 

The  result  of  these  cases  appears  to  be  that  neither  a  plaintiff 
nor  a  defendant  can  at  law  avail  himself  of  a  parol  agreement  to 
vary  or  enlarge  the  time  for  performing  a  contract  previously 
entered  into  in  writing,  and  required  so  to  be  by  the  Statute  of 
Frauds.  But,  so  far  as  this  principle  has  any  application  to  the 
present  case,  it  appears  to  us  rather  to  preclude  the  defendants 
from  setting  up  an  agreement  to  enlarge  the  time  for  delivery  in 
answer  to  the  plaintiff's  demand,  than  to  prevent  the  plaintiff  from 
suing  on  the  original  contract  for  a  breach  of  it.  There  was,  in 
truth,  in  this  case  no  binding  agreement  to  enlarge  the  time  for 
delivery.  The  county  court  judge  finds  that  the  plaintiff  per- 
mitted the  defendants  to  postpone,  for  their  own  convenience,  the 
acceptance  of  the  iron  in  dispute,  and  that  the  voluntary  with* 
holding  delivery  at  the  request  of  the  defendants  was  usual  in  the 
ordinary  course  of  dealings  of  a  similar  kind  in  the  iron  trade. 
This  finding,  in  &ct,  shews  that  at  any  time  in  June  either  party 
could  have  changed  his  mind,  and  required  the  other  to  perform 
the  contract  according  to  its  original  terms :  see  Tyers  v.  Bosedale 

(1)  3  Bing.  (N.C.)  928. 
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1875       and  Ferryhill  Iron  Co.  (1)  as  decided  in  error,  reTersing  the 
HicKMAv  '  decision  below.  (2) 

**  The  distinction  between  a  sabstitution  of  one  agreement  for 

another  and  a  yolnntary  forbearance  to  deliver  at  the  request  of 
another,  was  pointed  ont  and  recognized  in  Ogle  y.  Lard  Vane.  (3) 
In  that  case  the  plaintiff  sned  the  defendant  for  not  deliyering  iron 
pursuant  to  a  written  contract,  and  the  plaintiff  sought  to  recoyer 
as  damages  the  difference  between  the  contract  price  of  the  iron 
and  the  market  price,  not  at  the  time  of  the  defendants'  breach,  but 
at  a  later  time,  the  plaintiff  haying  been  induced  to  wait  by  the  de- 
fendant, and  haying  waited  for  his  conyenience.    It  was  contended 
that  the  plaintiff  was  in  fact  suing  for  the  breach  of  a  new  yerbal 
agreement  for  deliyery  at  a  later  date  than  that- fixed  by  the 
original  agreement ;  but  the  Court  held  otherwise,  and  that,  as  the 
plaintiff  had  merely  forborne  to  press  the  defendant,  and  had  not 
bound  himself  by  any  fresh  agreement,  the  plaintiff  could  sue  on 
the  original  agreement,  and  obtain  larger  damages  than  he  could 
haye  obtained  if  he  had  not  waited  to  suit  the  defendant's  conve- 
nience.    Mr.  Justice  Blackburn  (4)  pointed  out  very  clearly  the 
distinction  to  which  we  are  now  adverting,  and  came  to  the  con- 
clusion that  in  Ogie  v.  Lord  Vane  there  was  no  substitution  of 
one  contract  for  another,  and  that  all  that  the  parties  did  was  this : 
**  The  plaintiff  was  willing  to  wait  at  the  request  of  the  defendant 
for  the  detendant's  convenience,  and  he  did  wait  for  a  long  time, 
till  February ;  but,  if  he  had  lost  patience  sooner,  and  refused  to 
wait  longer,  he  would  have  had  a  right  to  bring  his  action  at  once 
for  the  breach  in  July.    It  is  clearly  a  case  of  voluntary  waiting, 
and  not  of  alteration  in  the  contract ;  and  the  length  of  time  can 
make  no  difference."    In  that  case,  the  request  for  forbearance 
was  made  by  the  vendor  after  the  contract  had  been  broken :  in 
this  case  the  request  for  time  was  made  by  the  purchasers  both 
before  and  after  the  time  for  completing  the  contract  had  expired : 
but  this  distinction  does  not  appear  to  us  to  be  material :  see  Tger$ 
v.  Bosedale  and  FerryhiU  Lron  Co.  (5) 

(1)  Law  Bep.  10  Ex.  195.  (4)  Law  Rep.  2  Q.  B.  at  p.  282. 

(2)  Law  Bep.  8  Ex.  SOS.  (5)  Law  Bep.  8  Ex.  305;  in  error 

(3)  Law  Bep.  2  Q.  B.  275;  in  error,  Law  Bep.  10  Ex.  195. 
Law  Bep.  3  Q.  B.  272. 
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'  In  oonolusioiiy  we  tliink  that^  although  the  plaintiff  assented  to       1875 
ihe  defendants'  request  not  to  deliver  the  twenty-five  tons  of  iron     bwkmjm  ~ 
in  question  in  June^  he  was  in  truth  ready  and  willing  then  to         ^* 
•deliver  them,  and  that  the  defendants  are  at  all  events  estopped 
from  averting  the  contrary.    The  plaintiff  not  having  bound  him- 
«elf  by  any  valid  agreement  to  give  further  time,  but  having  for 
Ihe  convenience  of  the  defendants  waited  for  a  reasonable  time 
after  the  letter  of  the  9th  of  August,  to  enable  the  defendants  to 
perform  the  contract  on  their  part,  is  entitled  on  the  expiration  of 
that  time  to  treat  the  contract  as  broken  by  the  defendants  at  the 
•end  of  June,  when  in  truth  it  was  broken* 

The  question  whether  the  damages  ought  to  be  estimated  at 
2U  17s.  6d.,  ie.  according  to  the  price  of  iron  at  that  time,  or  at 
252.,  Le.  according  to  the  price  at  the  end  of  a  reasonable  time 
.after  the  letter  of  the  9th  of  August,  was  admitted  to  be  imma- 
terial ;  but,  on  the  principle  of  Offle  v.  Lard  Vane  (1),  we  think 
the  plaintiff  was  entitled  to  have  the  damages  assessed  according 
-to  the  price  at  the  later  date.  For  these  reasons^  therefore,  we  are 
of  opinion  that  this  rule  to  set  aside  the  verdict,  and  to  enter  a 
nonsuit,  or  to  reduce  the  damages,  ought  to  be  discharged. 

« 

Mule  dudMtged. 

Attorney  for  plaintiff:  T.  J.  Needham,  for  Bourne  dk  Owen, 
JhOley. 

Attorneys  for  defendants :  Emmet  dt  Son,  for  Sanders,  Smith,  dk 
J.  Eeath  Stubbs,  Birmingham. 


WALLACE  V.  ALLEN.  j^^  1^ 

Th6  Court,  in  makizig  a  rule  absolute  for  a  prohibition  without  pleadings^  may 
,grant  the  costs. 

In  this  case  a  rule  nisi  for  a  prohibition  to  the  Mayor^s  Court 
baA  been  obtained  by  a  stranger  to  the  suit,  on  the  ground  that  the 

(1)  Law  Bep.  2  Q.B.  275;  in  error,  Law  Bep.  8Q.  B.  272. 
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1875       cause  of  action  had  arisen  beyond  the  jurisdiction  of  the  Mayor's 
Wallaok    Court.    The  role  was  moyed  with  costs  against  the  plaintiff. 
^J^^         The  Court  being  of  opinion  that  the  role  must  be  made  absolate- 
for  the  prohibition^ 

4 

BoveU,  who  shewed  cause,  contended,  on  the  authority  of  E» 
parte  Overseers  ofEverton  (1),  that  the  Court  could  not  giye  costs. 

Foard  supported  the  rule.  The  case  of  Ex  parte  Overseers  of 
Everton  (1)  only  shews  that  the  statute  1  Wm.  4,  c.  21,  s.  1,  does  not 
give  the  costs  of  the  rule  where  there  haye  been  no  pleadings  in 
prohibition.  The  rule  in  that  case  was  not  moyed  with  costs. 
But  where,  as  here,  the  rule  was  moyed  with  costs,  the  Court  has 
a  common-law  jurisdiction  to  make  it  absolute  with  costs. 

LoBD  Coleridge,  C.  J.  I  think  this  rule  should  be  made  ab- 
solute with  costs.  ,  The  case  cited  is  distinguishable.  There  the 
application  was  for  costs  under  the  statute,  and  it  was  held  that  the 
proyisions  of  the  statute  as  to  costs  did  not  apply.  It  is  laid  down 
in  Tidd's  Practice,  8th  ed.  p.  508,  generally,  that  where  cause  is 
shewn  against  a  rule,  the  Court  may  make  the  rule  absolute  or 
discharge  it  with  or  without  costs. 

GnoyE,  Abghibald,  and  Lindlet,  JJ.,  concurred. 

Bide  absolute  accordinghf. 

^    Attorney  for  applicant :  T.  Buehland. 
Attorney  for  plaintiff:  Trij^. 

(1)  Law  Hep.  6  G.  P.  245. 
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June  26. 


ANDERSON  v.  MORICE. 

Jdartne  Inmrance — InsurMe  Interest — Commencement  of  Bisk-^Indomplete 
Cargo — Seatoorthinesa — Peril  of  the  Sea — Evidence — Burthen  of  Pmof* 

A  shifs  whose  oaigo  iros  insured  by  a  marine  policy,  began  suddenly  to  leak, 
and  sank  at  her  anchors  in  port  daring  fine  weather.  In  an  action  on  the  policy 
evidence  was  given  on  the  part  of  the  assured  tending  to  shew  that  the  ship 
was  seaworthy,  viz.,  that  she  had  not  long  before  been  put  in  good  repair,  that 
sonreys  had  been  made  of  her  just  previously,  and  that  she  had  behaved  well 
on  previous  voyages  and  on  her  voyage  to  the  port  where  she  was  lost  No  evi« 
deuce  was  given  of  any  actual  facts  shewing  the  cause  of  her  loss,  although  pos- 
sible explanations  of  it,  by  way  of  conjecture,  were  suggested  by  the  witnesses : — 

SM  (afiBrming  the  dedsion  of  the  Court  below),  that  there  was  evidence  of  a 
loss  by  the  perils  insured  against. 

The  plaintiff,  a  merchant  in  London,  contracted  with  B.  S.  &  Co.,  of  Calcutta, 
for  the  purchase  of  rice  as  follows : — "  Bought  for  account  of  A.  of  B.  S.  &  Co., 
the  cargo  of  new  crop  Rangoon  rice,  per  Sunbeam,  707  tons  register,  at  9«.  lid. 
per  cwt.  cost  and  freight.  Payment  by  sellers'  draft  on  purchasers,  at  six 
months*  sight,  with  documents  attached." 

The  8utd)eam  was  chartered  by  the  sellers*  agent  to  proceed  to  Rangoon  to  ship 
the  cargo  of  rice.  The  plaintiff  effected  an  insurance  with  the  defendant  as  fol- 
lows:— **  At  and  from  Rangoon,  to  any  port  in  the  United  Kingdom  or  Conti- 
nent, by  the  Sunbeam,  on  rice,  as  interest  may  appear,"  ice.  While  loading  at 
Rangoon,  and  the  greater  part  of  the  cargo  having  been  shipped,  but  a  substantial 
part  still  remaining  to  be  shipped,  the  Sunbeam  sank,  and  the  rice  already 
shipped  was  wholly  lost.  The  captain  afterwards  signed  bills  of  lading  for 
the  caigo  shipped,  which  were  indorsed  to  the  plainti£^  and  the  sellers  drew 
bills  of  exchange  for  the  price  of  such  cargo,  which  were  accepted  and  met  by  the 
plaintiff: — 

Sdd  (by  Bramwell,  B.,  Blackburn  and  Lush,  JJ.,  and  Pollock  and  Amphlett, 
BB.,  Quain,  J.,  dissentii^  reversing  the  decision  of  the  Court  below),  that  the 
plaintiff  had  no  insurable  interest  in  the  rice,  inasmuch  as  it  was  not  at  his  risk 
under  the  contract  of  sale  until  the  loading  was  complete. 

Appeal  from  the  dedsion  of  the  Conrt  of  Common  Fleas,  in 
£ayonr  of  the  plaintiff. 

The  £actB  of  the  case  snflSciently  appear  from  the  report  in  the 
Court  below.  (1) 

BvU,  Q.O.  (with  him  Cohens  Q.O^^  and  JBb2Ztima),  for  the  defend- 
ant.   There  was  no  evidence  of  a  loss  by  perils  insured  against  to 

(1)  Ante^  p.  68. 
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1875  go  to  the  jury.  It  may  be  that  conclusive  evidence  of  seaworthi- 
Andebbov  ~  ^^BB  would  have  been  a  proof  of  loss  by  a  peril  insured  against, 
MoBiQB.  ^^^  ^^  ^  ^^^^  ^^^  follow  that,  because  there  was  some  evidence 
of  seaworthiness,  there  was  therefore  evidence  of  a  loss  by  perils 
of  the  sea.  There  must  be  reasonable  evidence  to  go  to  the 
jury  J  a  mere  scintilla  is  not  sufficient.  Seaworthiness  consists  of 
many  things,  and  though  a  ship  may  be  a  good  ship  enough  in 
many  respects,  one  small  matter  may  make  her  unseaworthy.  It 
cannot,  then,  be  reasonably  said  that  some  general  evidence  of 
seaworthiness,  such  as  was  given  in  this  case,  amounts  to  evidence 
to  go  to  the  jury  of  a  loss  by  perils  insured  against  In  the 
absence  of  any  positive  evidence  of  such  a  loss  exhaustive  evidence 
negativing  unseaworthiness  in  all  particulars  is  necessary  to  raise 
a  presumption  of  the  alternative  cause  of  loss,  viz.  a  peril  insured 
against :  CHblin  y.  MeMuUm  (1),  PreseoU  v.  Union  Marine  Imur- 
ance  Co.  (2)  Secondly,  there  was  no  evidence  of  an  insurable 
interest.  The  contract  of  marine  insurance  is  a  contract  of  indem* 
nity,  and  the  rice  never  was  at  the  plaintiff's  risk.  The  purchaser 
was  under  no  liability  to  accept  the  seller's  drafts  until  the  bills  of 
lading  could  be  tendered.  The  intention  clearly  was  that  the 
property  should  not  pass  until  the  drafts  were  accepted. 

[BLA.CKBUBN,  J.  Apart  from  any  question  as  to  the  property 
passing,  may  not  the  goods  be  at  the  purchaser's  risk,  and  so  he 
be  entitled  to  insure  ?] 

It  is  not  necessary  to  contend  that  the  property  need  have 
passed  to  give  an  insurable  interest,  but  that  there  cannot  be  an 
insurable  interest,  because  the  cargo  never  having  been  completed 
the  rice  never  was  at  the  purchaser's  risk.  The  rice  was  not  to  be 
at  the  purchaser's  risk  until  the  cargo  was  completed  and  bills  of 
lading  signed.  [He  cited  on  the  second  point  Kreuger  y.  Elanek  (3), 
ApplAy  v.  Myers  (4),  Sparkee  y.  McarekaU  (6),  and  Vemede  v. 
Weber.  (6)] 

.     Waikin   WiUiam,  Q.C.  (with  him  J.   0.  Mathew),  for   the 
plaintiff! 

[BbauwklIi,  B.    The  Court  is  of  opinion  that  there  was  evi- 

(1)  Law  Rep.  2  P,  0.  817,  835.  (4)  Law  Rep.  2  0.  P.  661. 

(2)  1  Whart  Penn.  899.  (5)  2  Ring.  N.  C.  76L 

(3)  Law  Rep.  6  Ex.  179.  (6)  1  H.  &  N.  811 ;  25  L.  J.(Ek.)326. 
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dence  for  the  jury  of  a  loss  by  a  peril  insured  against.    The  arga-       1875 
ment  for  the  plainti£f  may  therefore  be  confined  to  the  question  of   asdmsokxs 
insurable  interest.]  Mouas. 

The  rice  that  was  shipped  was  irrevocably  appropriated  to  the 
contract ;  if  the  purchaser  elected  to  take  it,  although  the  cargo 
neyer  was  complete,  he  was  entitled  to  do  so.  It  is  likQ  the  case 
of  a  deviation  which,  though  it  would  excuse  the  charterer,  would 
not  entitle  the  shipowner  to  withdraw  the  ship.  The  seller  could 
not  withdraw  the  rice  once  shipped.  Consequently  when  the  rice 
is  shipped  an  insurable  interest  arises  in  the  plainti£f.  The  ques- 
tion whether  he  was  liable  to  pay  for  the  rice  has  nothing  to  do 
with  the  question  of  insurable  interest.  There  might  have  been  a 
lai^e  margin  of  interest  beyond  the  price. 

[Blacebubn,  J.  This  is  a  policy  on  goods,  not  profits;  the 
goods  are  valued  at  the  shipping  prices.] 

The  contract  clearly  indicates  that  the  risk  was  intended  to  be 
on  the  purchasers  so  soon  as  the  goods  were  waterbome.  It  would 
be  very  inconvenient  that  there  should  be  two  insurances ;  one  by 
the  vendor  during  the  lading,  the  other  by  the  purchaser  when 
the  lading  was  complete.  [He  cited  OaHle  v.  Playford  (1); 
Tammco  v.  Luoas  (2) ;  Lueena  v.  Orau/urd  (3) ;  2  Duer.  168 ;  Joyce 
V.  8wann  (4) ;  McKerusie  v.  Whiiworth  (5) ;  Elmoorth  v.  AlUanee 
Marine  Insurance  Co.  (6) ;  McSmnny  v.  Eoyal  Exchange  Insurance 
Co.  (7);  Watson  v.  ShanJdand.  (8)] 

Butt,  Q.C.,  in  reply.  There  is  no  inconvenience  or  injustice  as 
suggested.  The  vendor  must  insure  the  rice  on  its  way  down  the 
river  to  Rangoon.  The  shipper's  great  risk  commences  when  the 
voyage  commences^  and  accordingly  he  insures  against  sea  perils. 
If  the  vendor  goes  uninsured  on  the  river  perils,  he  may  as  well  go 
uninsured  on  them  till  the  voyage  begins ;  on  the  other  hand,  if 
he  insures,  he  may  as  well  insure  up  to  the  same  point  [He  citod 
StoekdaJe  v.  Dmiop  (9);  PhiUips,  vol  1,  s.  174.] 

Owr.  adv.  vuU. 

(1)  Law  Rep.  7  Ex.  08.  (5)  Law  Bepu  10  Ex.  Ii2. 

(2)  1  K  &  E.  681 ;  28  L.  J.  (Q.E}  801.        (6)  Law  Rep.  8  C.  P.  596. 
<3)  2  B.  &  P.  (N.R.)  269.  (7)  14  Q.  B.  634. 

(4)  17  C.  B.  (N.SO  84.  (8)  Law  Rep.  2  H.  L.,  Sa  804. 

(9)6M,&W.224. 
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1875         -  June  26.    The  following  judgments  were  delivered : — 

Andbbsov  QuAiNy  J.  As  to  the  first  point  argued  before  us,  namel^^ 
MouoB.  whether  there  was  any  eyidence  of  a  loss  by  perils  of  the  seas,  I 
agree  with  the  other  members  of  the  Courts  that  there  was  eyi* 
dance  from  which  the  jury  were  fairly  at  liberty  to  infer  a  loss  by 
sea  perils.  But  I  am  unable  to  concur  with  the  other  members  of 
the  Court  in  holding  that  the  plaintiff  had  no  insurable  interest  in 
the  rice  at  the  time  of  the  loss,  and  that  on  that  ground  the  judg- 
ment of  the  Court  below  should  be  affirmed. 

It  seems  to  me  to  have  been  the  maniTest  intention  of  the 
parties  to  the  contract  of  the  2nd  of  February,  1871,  that  the  rice 
should  be  at  the  risk  of  the  plaintiff  from  the  time  it  was  loaded 
on  board  the  ship,  and  that  therefore  he  had  an  insurable  interest 
in  it  from  that  time. 

By  the  contract  the  plaintiff  bought  the  cargo  of  rice  per  Stm- 
heam^  at  9«.  Ij^.  per  cwt.  cost  and  freight.  Payment  by  sellers' 
draft  on  purchasers,  with  documents  attached.  As  the  price  in- 
cluded cost  and  freight  only,  and  not  insurance,  it  seems  plain 
that  the  insurance,  if  any,  was  to  be  effected  by  the  purchaser; 
and  in  a  letter  dated  the  7th  of  March,  1871,  from  the  sellers' 
agents  to  the  plaintiff,  which  was  put  in  evidence,  a  telegram  from 
the  sellers  at  Calcutta,  dated  the  6th  of  March,  is  set  out  in  these 
words  :  **  Sunbeam,  Bangoon. — ^Advise  Anderson.  Insurance.'^ 
Before  the  receipt  of  this  telegram,  namely,  on  the  3rd  of  Feb- 
ruary, 1871,  the  day  after  the  making  of  the  contract^  the  plaintiff 
effected  the  present  policy  ^  on  rice  by  the  Sunbeam,  as  interest 
may  appear." 

The  policy  is  in  the  usual  form,  ''  beginning  the  adventure  on 
the  said  goods  from  the  loading  thereof  aboard  the  said  ship  " ;  but 
it  is  said  that  though  the  language  of  the  policy  is  sufficient  to 
cover  a  loss  during  the  loading,  the  interest  of  the  plaintiff  in  the 
goods  did  not  attach  till  the  loading  was  complete  and  the 
shippers  in  a  position  to  obtain  bUls  of  lading,  and  this,  on  the 
ground  that  the  plaintiff  was  only  bound  to  pay  by  acceptance  of 
a  draft  with  documents  attached. 

But  I  think  it  is  fidrly  to  be  inferred  from  the  fiftct  that  the 
plaintiff  was  to  insure  the  goods,  and  had  notice  from  the  sellers 
to  insure  on  the  6th  of  March,  which  was  before  the  1< 
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began,  tliat  the  plaintiff  was  to  insure  the  goods  in  the  ordinary       1S75 
^ay  by  an  ordinary  policy  from  the  loading,  and  therefore  that  it    andsmok^ 
was  intended  that  the  goods  shonld  be  at  his  risk  from  that  time,     mobiob. 
It  could  scarcely  have  been  within  the  contemplation  of  the  parties 
—especially  in  a  case  like  the  present,  where  the  ship  was  being 
loaded,  not  in  dock,  but  from  lighters  at  the  mouth  of  a  river — ^that 
the  cargo  should  remain  uncovered  by  insurance  during  the  load- 
ingy  or  that  it  would  require  two  policies,  one  effected  by  the 
yendor  to  cover  the  goods  during  the  loading,  and  another  by 
the  vendee  to  attach  from  the  time  that  the  loading  was  complete. 

The  fact  that  the  goods  were  to  be  paid  for  by  an  acceptance 
with  documents  attached,  is  not  inconsistent  with  the  goods  being 
at  the  risk  of  the  vendee  before  the  time  arrived  for  obtaining 
the  necessary  documents  or  for  presenting  the  draft  for  accept- 
ance, if  it  can  be  inferred  from  the  facts  of  the  case  that  such 
was  the  intention  of  the  parties.     In  Fragano  v.  Long  (1),  the 
^oods  were  to  be  paid,  for  three  months  after  their  arrival  at 
Naples.     By  the  terms  of  the  order  the  goods  were  to  be  de- 
spatched on  insurance  being  effected.      Insurance  on  behalf  of 
the  vendee  was  effected  accordingly,  and  the  Court  held  that  it 
was  to  be  inferred  from  the  order  to  insure  that  the  goods  were  to 
be  at  the  risk  of  the  vendee,  and  that  he  was  bound  to  pay  for 
them,  though  they  were  lost  and  never  arrived  at  Naples.    '^  I 
was  next  contended,"  says  Holroyd,  J.,  in  that  case,  '^  that  Fragano 
was  not  liable  to  the  vendor  unless  the  goods  arrived,  but  the 
•order  for  insurance  is  decisive  as  to  that."  .  •  .  ''  The  expiration 
of  three  months  was  to  be  the  time  of  payment  if  the  goods 
arrived ;  if  they  did  not  arrive,  the  law  would  imply  a  promise  to 
pay  in  a  reasonable  time."    In  CasUe  v.  Flayfard  (2)  the  goods 
were  to  be  paid  for  in  cash  on  delivery,  but  the  purchaser  by 
the  terms  of  the  contract  took  upon  himself  ^'all  risks  and 
dangera  of  the  seas,"  and  from  this  it  was  inferred,  that  though 
4;he  goods  were  lost  by  perils  of  the  seas  before  delivery,  the 
purchaser  was  stQl  bound  to  pay  for  them. 
,Z  So  in  the  present  case  I  infer,  from  the  &ct  that  it  was  intended 
that  the  plaintiff  should  insure,  that  the  goods  were  intended  to 
be  at  his  risk  in  order  to  enable  him  to  effect  a  valid  insurance, 

(1)  4  B.  &  C.  219.  (2)  Law  Bep.  6  Ex.  165;  LawBep.  7  Ex.  98. 
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1875  and  as  nothiDg  was  said  as  to  the  time  from  which  he  was  to 
Andebsov  ~  effect  the  insurance,  I  infer  that  it  was  intended  that  he  should 
MoBioB.  i^^i^  by  an  ordinary  policy,  beginning  the  risk  from  the  loading, 
and  that  the  goods  were  considered  by  the  parties  to  be  at  his 
risk  from  that  time.  The  plaintiff,  therefore,  according  to  the 
authorities  above  cited,  was  bound  to  pay  for  the  goods  lost,  and 
in  this  case  has  done  so  accordingly. 

For  these  reasons  I  think  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 

The  judgment  of  Blackburn  and  Lush,  JJ.,  was  delivered  by 

Blackbubk,  J.  In  this  case  the  defendant  is  an  undervmter 
for  lOOZ.  on  a  policy  in  the  ordinary  form  of  a  Lombard  Street 
policy  ^'  at  and  from  Bangoon  to  any  port  or  place  of  discharge  in 
the  United  Kingdom  or  Continent "  on  the  ship  Sumheam. 

The  subject-matter  of  the  insurance  is  described  as  **  55002.  (part 
of  6000Z.)  on  rice  as  interest  may  appear.  Amount  of  invoice  and 
15  per  cent  to  be  deemed  the  value ;  average  payable  on  every 
500  bags." 

The  policy  contained  the  usual  printed  words,  **  Beginning  the 
adventure  upon  the  said  goods  and  merchandizes  from  the  loading 
thereof  on  board  the  said  ship."  The  8u/nbeam^  at  Bangocm,  foun* 
dered  at  anchor  with  8878  bags  of  rice  on  board.  And  this  rice 
was  totally  lost. 

The  question  iu  the  cause  was  whether  the  plaintiff  wa» 
entitled  to  recover-  in  respect  of  the  loss  of  this  rice  from  the 
underwriters,  and  if  so,  for  what  percentage.  The  decision  of  the 
Court  below  was  that  he  was  entitled  to  recover  1007.  per  cent 
from  each  underwriter. 

There  was  a  minor  point  made  that  even  if  the  underwriters 
were  liable  it  was  not  for  so  great  H  percentage.  For,  if  in  calcu- 
lating the  amount  at  risk  the  invoice  value  is  taken  to  mean  the 
invoice  as  between  the  shipper  and  the  purchaser,  that,  with  the 
15  per  cent,  added,  would  not  amount  to  60002L,  and  the  under- 
writers would  be  liable  to  make  good  something  less  than  100  per 
cent  If  the  phrase  '^  invoice  value "  is  to  be  taken  as  another 
expression  for  the  ordinary  shipping  value,  which  includes  not 
only  the  cost  but  the  premiums  of  insurance,  the  value  exceeded 
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6000JL    It  becomes  unnecessary  in  the  view  which  we  take  of  this       1875 
case  to  decide  anything  on  this  point.    We  only  mention  it  lest  it    Amwaaos 
shonld  be  said  we  overlooked  it  ^' 

The  important  issues  were  on  the  3rd  plea,  denying  the  plain- 
tiff's interest,  the  4th  plea  alleging  unseaworthiness^  and  the 
5th  plea  denying  the  loss  by  perils  of  the  seas. 

On  all  these  the  plaintiff  had  a  verdict  subject  to  leave  to  enter 
a  verdict  for  the  defendant  on  the  grounds  that  there  was  no 
evidence  of  loss  by  perils  insured  against,  or  that  the  evidence 
shewed  that  the  ship  was  not  seaworthy,  and  on  the  ground  that 
there  was  no  insurable  interest,  or  to  reduce  the  damages  on  such 
principle  as  the  Court  should  lay  down. 

A  rule  nisi  was  accordingly  obtained  on  those  grounds,  and  also 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.  After  a  long  argument  and  much  considera- 
tion, the  Court  of  Common  Fleas  discharged  the  rule,  giving  their 
reasons  in  an  elaborate  judgment.  (1) 

Against  this  judgment  the  appeal  was  brought  and  argued  on 
on  the  19th,  21st,  and  22nd  June,  before  my  Brothers  Bramwell, 
Lush,  Quain,  Pollock  and  Amphlett,  and  mysell 

Daring  the  argument  we  gave  our  judgment  that  the  evidence 
was  such  as  to  make  it  a  fair  question  for  the  jury  whether  the  ship 
was  or  was  not  unseaworthy,  and  was  or  was  not  lost  by  perils  of 
the  seas,  and  therefore  that  the  rule  to  enter  the  verdict  for  the 
defendants  on  those  issues  was  properly  discharged.  The  ques- 
tion whether  the  verdict  was  against  the  weight  of  evidence  was 
not  before  us. 

But  on  the  question  whether  there  was  an  insurable  interest  we 
took  time  to  consider,  and  the  majority  have  come  tp  the  conclu- 
sion that  the  judgment  below  was  wrong  on  this  points  and  ought 
to  be  reversed  for  the  following  reasons : — 

As  the  rice  in  question  had  been  actually  laden  on  board  the 
Sunbeam  at  Bangoon,  there  can  be  no  question  that  the  adventure 
described  in  the  policy  had  begun.  But  as  the  policy  of  insurance 
is  a  contract  of  indemnity,  the  plaintiff  cannot  recover  unless  he 
suffered  a  loss  from  the  perishing  of  that  rice,  and  that  loss  was 

(1)  Ante,  p.  58. 


616  COUBT  OF  COMMON  PLEA£L  [L.  B. 

1875       such  as  to  be  incladed  in  the  Bubjeot-matter  of  the  insarance,  as 
Amnaaov    described  in  the  policy. 

MoBicB  ^^^  ^^^  question,  then,  to  be  determined  is,  whether  the  plain- 

tiff was  so  situated  with  respect  to  the  rice  in  question  at  the 
time  of  its  loss  that  he  would,  if  uninsured,  have  suffered  any 
loss  from  the  destruction  of  the  rice ;  and,  if  any  loss,  whether 
that  loss  was  of  such  a  nature  as  to  be  included  in  this  policy. 

The  facts  which  are  material  as  to  this  are  not  in  dispute. 
The  plaintiff  Anderson  had  made  a  contract  with  Messrs.  Borro- 
dale,  contained  in  a  bought  note  set  out  in  the  6th  paragraph  of 
the  case.  The  material  parts  are  these : — "  Bought  the  cargo  of 
rice  per  Sunbeam  at  9s.  l^d.  per  cwt.  cost  and  freight.  Payment 
by  sellers'  draft  on  purchasers  at  six  months'  sight,  with  documents 
attached." 

The  Sunbeam,  which  had  been  taken  up  by  Guben,  Christian, 
&  Oo.,  the  sellers  of  the  cargo  to  Borrodale  &  Co.,  arrived  at 
Bangoon  within  the  time  mentioned  in  the  contract,  and  Guben, 
Christian,  &  Co.  proceeded  to  put  the  rice  on  board.  They  had, 
by  the  31st  of  March,  when  the  ship  was  lost,  put  8878  bags  on 
board ;  but  this  was  only  a  portion  of  what  they  intended  to  ship. 
The  remainder — ^it  does  not  distinctly  appear  whether  400  bags  or 
1600  bags — but,  at  all  events,  a  substantial  portion  of  what  they 
intended  to  be  the  lading  of  the  Sv/nbeam,  was  in  lighters  or  on 
the  shore,  intended  for  the  Sunbeam,  but  not  yet  on  board  of  her. 

The  time  for  preparing  the  shipping  documents  had  not  yet 
arrived ;  and  by  the  terms  of  the  bought  note,  Anderson  was 
to  pay  by  accepting  drafts  with  documents  attached. 

The  question  therefore  arises,  what  loss,  if  any,  did  Anderson 
sustain  by  the  perishing  of  this  rice  at  this  time  ?  It  was  ad- 
mitted by  Mr.  Williams  in  the  argument,  and,  as  we  think,  could 
not  be  disputed,  that  if  the  rice  intended  for  the  Sunbeam,  and  put 
on  board  the  lighter,  had  perished  before  it  was  put  on  board, 
Anderson  would  have  sustained  no  loss,  his  vendors  being  still 
bound,  as  before,  to  supply  him  with  rice,  though  that  which 
they  had  intended  to  give  him  had  perished  to  their  loss,  not  Ms, 
because  it  was  then  at  their  risk,  not  his. 

It  was  not  admitted  by  Mr.  Butt,  but  was  very  faintly  denied, 
that  as  soon  as  the  intended  lading  was  completed,  and  the 
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shipping  documents  were  either  prepared^  or  things  in  such  a        1875 

position  that  they  could  be  prepared,  Anderson  would  have  been    Andbbson 

bound  to  pay  for  the  cargo,  though  from  subsequent  disaster     mobici. 

it  perished  either  at  Eangoon  or  on  its  way  home.    We  all  think 

it  is  the  plain  intention  of  the  parties  to  this  contract  that,  from 

the  time  the  lading  was  complete^  at  leasts  the  rice  was  to  be 

at  the  risk  of  Anderson,  and  that  it  is  not  material  to  consider 

whether  he  would  have  had  the  full  property  before  the  drafts 

were  accepted.     But  there  remains  the  disputed  question  whether 

each  separate  bag  was  at  the  risk  of  Anderson  from  the  time 

it  was  put  on  board  the  Sunbeam^  or  whether  it  remained  at  the 

risk  of  the  sellers  until  the  whole  intended  loading  was  complete, 

and  the  shipping  documents  were  ready,  or  at  least  everything  was 

done  to  enable  them  to  make  out  the  shipping  documents  ?    This, 

we  think,  depends  entirely  on  the  intention  of  the  parties  to  the 

contract,  as  appearing  from  it. 

There  is  nothing  to  prevent  the  parties  from  agreeing  that,  as 
the  goods  are  shipped  bag  by  bag,  each  bag  shall  be  at  the  risk 
of  Anderson,  though  the  payment  is  postponed  till  the  whole 
is  on  board ;  and  if  they  have  sufficiently  expressed  such  an 
intention,  then  Castle  v.  Playford  (1)  is  an  express  authority  in 
this  Court  that  Anderson  must  bear  the  loss,  though  it  occurred 
before  the  stipulated  time  for  payment  had  arrived.  In  that  case 
the  words  of  the  contract  were  express,  and  left  no  doubt  that 
the  intention  was  that  the  buyer  was  to  bear  the  risk ;  but  we 
think  the  same  result  follows  if  the  intention  sufficiently  appears^ 
though  it  is  not  in  express  terms. 

On  the  other  hand  Appleby  v.  Myers  (2)  is  an  express  authority 
that,  if  from  the  contract  it  appears  that  the  intention  of  the 
parties  is  that  the  payment  is  to  be  only  on  the  completion, 
nothing  can  be  recovered,  though  that  completion  is  prevented  by 
an  accident  for  which  neither  party  is  to  blame.  Both  decisions 
are  binding  on  us,  even  if  we  disapproved  of  them,  but  we  agree 
with  both. 

In  the  present  case  there  is  nothing  in  the  terms  of  the  contract 
to  indicate  that  the  parties  had  present  to  their  minds  the  possi- 
bility of  a  loss  happening  at  the  time  when  this  did,  and  conse- 

(1)  Law  Rep.  7  Ex.  98.  (2)  Law  Rep.  2  C.  P.  661. 
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1875       quently  there  are  no  words  used  expressly  providing  for  it.    We 
Ardebson    mnst  collect  the  intention  from  the  words  used,  applying  to  them 
HoBicE.     ^®  general  rules  which  the  Courts  have  from  time  to  time 
adopted,  as  rules  to  enable  them  to  ascertain  the  intention. 

The  cases  bearing  on  this  subject  are  collected  in  Mr.  Benjamin's 
book  on  Sales,  B.  2,  chaps.  2  to  6.  In  OUmowr  y.  Supple  (1), 
Sir  0.  Cresswell,  delivering  the  judgment  of  the  Privy  Council, 
sayp,  we  think  very  truly:  ^^It  is  impossible  to  examine  the 
decisions  on  this  subject  without  being  struck  by  the  ingenuity 
with  which  sellers  have  contended  that  the  property  in  goods  con- 
tracted for  had,  or  had  not,  become  vested  in  the  buyers,  according 
as  it  suited  their  interest;  and  buyers,  or  their  representatives, 
have,  with  equal  ingenuity,  endeavoured  to  shew  that  they  had,  or 
had  not  acquired  the  property  in  that  for  which  they  had  con- 
tracted, and  judges  have  not  unnaturally  appeared  anxious  to  find 
reasons  for  giving  a  judgment  which  seemed  to  them  most  consis- 
tent with  natural  justice.  Under  such  circumstances,  it  cannot 
occasion  much  surprise  if  some  of  the  numerous  reported  decisions 
have  been  made  to  depend  upon  very  nice  and  subtle  distinctions, 
and  if  some  of  them  should  not  appear  altogether  reconcileable 
with  each  other.  Nevertheless,  we  think  that  in  all  of  them 
certain  rules  and  principles  have  been  recognized,  by  the  applica- 
tion of  which  to  this  case  we  may  be  enabled  to  arrive  at  a  correct 
judgment  upon  it."  One  of  these  rules  is  thus  stated  in  Blackburn 
on  Sales,  p.  151 :  see  Benjamin  on  Sales,  p.  235.  ''The  first  is, 
ihat  where  by  the  agreement  the  vendor  is  to  do  anything  to  the 
goods  for  the  purpose  of  putting  them  into  that  state  in  which  the 
purchaser  is  bound  to  accept  them,  or,  as  it  is  sometimes  worded, 
into  a  deliverable  state,  the  performance  of  these  things  shall  (in 
the  absence  of  circumstances  indicating  a  contrary  intention)  be 
taken  to  be  a  condition  precedent  to  the  vesting  of  the  property." 
This  is  in  effect  repeated  in  the  judgment  in  Otlmour  v.  Supple  (2), 
and  is,  we  think,  consistent  with  all  the  cases. 

Now  the  completing  the  lading  so  that  shipping  documents 
could  be  made  out  seems  to  us  a  thing  to  be  done  by  the  vendor 
for  the  purpose  of  putting  the  goods  into  a  deliverable  state,  or,  to 
substitute  the  language  of  Sir  G.  Cresswell,  an  act  to  be  done  by 

(1)  11  Moo.  P.  0.  651,  566.  (2)  11  jWEoo.  P.  C.  at  p.  668L 
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the  seller  for  the  benefit  of  the  buyer,  to  place  the  goods  in  a  state       1875 
to  be  delivered,  and,  therefore,  "  nntil  he  has  done  it  the  property    andebson 
does  not  pass."  ^    ^  Mobicb. 

Bat  we  agree  that  this  is  only  a  prima  facie  indication  of  the 
intention,  and  that  it  must  yield  to  anything  8u£Sciently  indicating 
a  contrary  intention*  We  most,  therefore,  look  to  the  contract  to 
see  if  there  are  any  indications  of  a  contrary  intention  in  this  case. 

It  may  be  observed  that  risk  and  property  generally  go  together, 
and  consequently  in  many  of  the  cases,  though  the  important  point 
was  at  whose  risk  is  the  thing,  it  is  treated  as  if  the  sole  question 
was,  whose  property  is  it  ?  In  the  present  case,  however,  the  real 
question  is,  at  whose  risk  was  it?  and  we  do  not,  therefore,  attach 
any  weight  to  the  stipulation  that  the  seller  was  to  attach  the 
shipping  documents  to  the  drafts,  thereby  certainly  preserving  to 
the  sellers  a  lien  on  the  goods  till  the  drafts  were  accepted 
and  the  bill  of  lading  handed  over,  and  perhaps  preserving  in 
them,  till  then,  the  property,  so  as  to  enable  them  to  confer  a  title 
on  a  purchaser  for  value  without  notice  as  good  in  equity,  and 
preferable  at  law  to  that  of  Anderson.  This  would  not  pre^ 
vent  the  risk  from  being  on  the  purchaser  from  the  time  the 
loading  was  complete.  Nor  do  we  proceed  on  the  ground  that  the 
word  ''  cargo  "  has  any  technical  sense  requiring  that  the  whole  ship 
should  be  filled  up.  But  we  do  proceed  on  the  ground  that  the 
prima  facie  rule  of  construction  is  that  the  parties  intended 
that  the  risk  should  become  that  of  the  buyer,  Anderson,  when, 
and  not  till,  the  whole  lading  was  complete,  so  as  to  enable  the 
shippers,  by  getting  the  shipping  documents,  to  call  on  the  buyer 
to  accept  and  pay  for  the  cargo  ;  and  that  there  is  nothing  in  this 
contract  to  rebut  the  presumption  that  such  was  the  intention. 
We  do  not  think  that  the  fact  that  the  vessel  was  designated, 
and  that,  imless  under  exceptional  circumstances,  the  seller  could 
not,  without  the  consent  of  the  shipowner,  take  any  goods  once  on 
board  out  of  her,  affects  the  question  as  between  the  vendor  and 
purchaser. 

The  Court  below  say  that  putting  any  rice  on  board  the  iSun- 
heam  '*  was  such  an  appropriation  of  the  rice  on  board  as  to  prevent 
the  sellers  from  withdrawing  that  rice  without  the  consent  of  the 
buyer." 
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1^75  If  we  could  see  anything  tin  the  contract  to  give  the  buyer  a 

^T  ~  right  to  object,  we  should  think  it  indicated  an  intention  that  the 
«.  property  so  put  on  board  should  be  at  the  buyer's  risk ;  but  we  can- 
not find  anything  to  that  effect  If  we  could  eee  anything  to  indi- 
cate an  intention  that  as  each  bag  was  shipped  it  should  be  at  the 
buyer's  risk,  we  should  think  it  indicated  an  intention  that  it 
should  not  be  taken  out  without  his  consent.  But  we  cannot 
reason  in  a  circle. 

We  have,  therefore,  come  to  the  conclusion  that  no  part  of  this 
rice  ever  was  at  the  plaintiff's  risk,  and  that  he  never  could  have 
been  called  upon  to  pay  for  it,  notwithstanding  its  loss. 

The  Court  below,  after  coming,  by  a  somewhat  diffei^ent  process 
of  reasoning,  to  the  same  result,  say  that  the  plaintiff  would,  if  the 
rice  had  not  perished,  have  had  an  option  to  take  and  pay  for  it, 
and,  therefore,  had  after  the  loss  an  option  to  pay  for  it  and 
charge  the  underwriters  with  the  loss.  No  one  can  dispute  that 
the  plaintiff  might  pay  the  sellers  for  the  rice  that  perij^hed,  though 
not  bound  to  do  so,  just  as  he  might  have  paid  them  for  any  bags 
of  rice  that  had  been  lost  on  board  lighters,  or  in  their  warehouses 
on  land,  after  they  had  been  brought  there  in  order  to  put  them 
on  board  the  ship.  It  might  be  a  liberal  thing  to  do  so  at  his  own 
expense. 

But  the  decision  below  seems  to  affirm  that  after  the  loss  the 
insured,  though  he  had  not  sustained  any  loss,  may  elect  to  bear 
it,  and  pay  at  the  cost  of  the  underwriterj?.  To  this  we  cannot 
agree.  The  authority  on  which  they  acted,  Sparkes  v.  MdrshdU  (1), 
seems  to  us  to  be  misapplied.  In  that  case  Bamford  had  written 
to  Sparkes,  the  plaintiff,  that  Johns  &  Son,  of  Toughall,  had 
engaged  room  in  the  Oibraltar  Packet  to  take  about  600  barrels  of 
oats  on  his  account.  The  plaintiff  at  once  adopted  this  by  direct- 
ing insurance  to  be  made  on  his  account  on  oats  per  the  QibraUar 
Packet  from  Youghall  to  Southampton  and  Portsmouth.  The 
judgment  proceeds  on  the  ground  that  this  was  an  appropriation 
by  Bamford,  assented  to  by  Sparkes,  vesting  these  oats  in  Sparkes. 
It  appears  from  the  correspondence  in  the  case  that  Bamford  knew 
that  the  Gibraltar  Packet  was  bound  for  Southampton  only, 
whilst  Sparkes  thought  she  was  bound  for  Southampton  and  Ports- 

(1)  2  BiDg.  N.  C.  761. 
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mouthy  and  also  that  Johns  &  Son  shipped  only  486  barrels  of       1875 
oats  on  account  of  Sparkes  instead  of  about  600.    It  may  be^    Ahdkbbon^ 
though  it  is  not  quite  clear,  and  the  Court  did  not  determine  it,     momcb. 
tliat  these  facts  gave  Sparkes  a  right  to  undo  the  appropriation 
to  him  and  1o  divest  the  Interest  alreadv  vested  in  him,  but  he 
never  did  so.    The  decision  we  think  involves  the  position  that 
the  underwriters  had  no  right  to  call  upon  Sparkes  to  exercise,  for 
their  benefit  after  the  loss,  his  right,  if  he  had  it,  to  undo  and  divest 
an  interest  vested  in  him  before  the  loss. 

But  this  is  a  very  dififerent  proposition  from  saying  that  the 
assured  had  a  right,  after  the  loss,  to  vest  in  himself  a  right  not 
vested  in  him  before  the  loss,  and  so  incur  a  liability  to  pay  at  the 
underwriter's  expense.    We  do  not  think  he  could  do  so. 

There  is  only  one  further  point  briefly  stated  in  the  judgment 
below,  thus :  "  We  are  further  of  opinion  that  even  if  the  property 
in  the  rice  did  not  legally  pass  to  the  plaintiff,  yet  he  had  an 
insurable  interest  in  it,  because  he  had  an  existing  contract  with 
regard  to  it  from  the  time  of  its  being  loaded  on  board,  by  virtue 
of  which  he  had  an  expectancy  of  benefit  and  advantage,  arising 
out  of  or  depending  on  the  safe  arrival  of  the  rice."  This  was 
more  fully  discussed  on  the  argument  before  us.  If  the  market 
was  a  rising  market,  the  plaintiff  would  have  derived  benefit  from 
the  completion  of  the  contract ;  if  a  falling  one  he  would  have 
sustained  loss,  and  the  loss  of  the  Sunbeam  put  an  end  to  this 
chance.  We  need  not  discuss  whether,  under  a  properly  framed 
policy,  the  plaintiff  could  have  insured  this  expectancy  of  profit. 
For  the  subject-matter  of  this  insurance  is  on  *'  rice,"  and  though 
that  is  to  be  construed  liberally  as  covering  any  interest  in  the 
rice,  it  cannot  be  construed  as  covering  an  interest  in  profits  that 
might  arise  collaterally  from  a  contract  relating  to  the  rica  For 
this  it  is  enough  to  refer  to  Lucena  v.  Crauford.  (1)  The  action 
was  on  a  policy  on  ships  and  goods.  Eight  questions  were  asked 
of  the  judge&  The  eighth,  set  out  at  p.  278  of  the  report,  was  as 
to  whether  the  commissioners  had  profits  in  respect  of  which  they 
had  an  insurable  interest,  and  then  asks:  ^'Can  the  policy  of 
assurance  in  the  first  count  of  the  declaration  mentioned  (i.  e.  a 
policy  on  ships  and  goods)  be  considered  as  a  policy  effected  on 

(1)  2  B.  &  P.  (N.  R.)  269. 
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1875  such  interest  of  tlie  commissioners,  if  snch  they  had,  and  the  same 
ANDEBflOH~  is  ftQ  insurable  interest  ?"  The  answer  of  the  judges  is  stated  at 
MoKioB.  P'  ^^^ '  **  '^^^  learned  judges  were  nnanimousl;  of  opinion  that 
the  policy  in  question  could  not  be  considered  as  a  policy  on 
profits,  haying  been  expressly  declared  upon  as  a  policy  npon  the 
plainti£f 's  interest  in  the  ships  and  goods  themselves,  and  that  if  it 
had  been  intended  as  a  policy  on  profits  it  should  have  been  so 
stated."  This  we  think  decisive  of  the  question ;  bnt  we  may  refer 
to  Boyai  Exchange  Assvrance  v.  McSwinney  (1)  as  shewing  how 
important  it  is,  not  only  to  have  an  insurable  interest,  but  to  have 
the  subject-matter  of  insurance  so  described  in  the  policy  as  to 
embrace  that  interest. 

For  these  reasons  we  think  that  this  rule  should  have  been 
absolute  to  enter  the  verdict  for  the  defendant,  on  the  third  plea 
denying  the  insurable  interest ;  and  that  the  judgment  should  so 
far  be  reversed. 

The  judgment  of  Bramwell,  Pollock,  and  Amphlett,  BB.,  was 
delivered  by 

Bbamwell,  B.  Many  questions  were  disposed  of  on  the  argu* 
ment ;  as  to  what  remained,  we  are  of  opinion  that  the  defendant 
below  is  entitled  to  judgment,  on  the  ground  that  the  plaintiff 
below  has  shewn  no  interest  in  the  subject-matter  of  the  insurance 
at  the  time  of  the  los& 

By  the  contract  between  the  plaintiff  and  the  sellers  of  the  rice, 
the  plaintiff  was  to  have  the  cargo  of  the  Swiheam^  and  to  pay 
for  it  by  acceptances  at  six  months  with  the  bills  of  lading  attached. 
It  is  manifest,  therefore,  that  until  the  cargo  was  completed,  and 
the  bills  of  lading  could  be  given,  the  plaintiff,  by  the  mere  bare 
words  of  the  contract,  was  not  liable  for  its  price,  and  had  no 
property  in  any  part  of  it  that  might  be  on  board,  except  con- 
tingently on  the  cargo  being  completed.  The  cargo  never  was 
completed.  But  it  was  suggested  that,  as  the  x^ompletion  of  the 
cargo  became  impossible  through  no  default  of  the  sellers,  there 
arose  by  implication  a  right  on  their  part,  not  expressed  in  the 
mere  bare  words  of  the  contract,  to  be  paid  by  tbe  buyer  for  so 
much  as  had  been  loaded.    For  this  contention  we  see  no  ground 

(1)  14  Q.  B.  646. 
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in  reason  or  principle.    The  plaintiff  also  was  in  no  defanlt,  and       1S75 
there  is  no  reason  why  the  loss  of  goods,  in  which  certainly  he    Ain>KBflov 
had  no  property  but  for  the  loss,  should  fall  on  him.    It  would     mobic«. 
be  to  make  him  liable  for  the  loss  because  there  was  a  loss. 
Further,  we  consider  this  concluded  by  authority.    AppUby  y. 
Myera  (1)  is  in  point.  It  was  indeed  said  that  here  there  was  a  reason 
why  the  plaintiff  should  bear  the  loss,  viz.  the  inconvenience  which 
would  follow  if  it  should  be  held  that  the  plaintiff  should  insure 
after  the  cargo  was  complete,  and  that  the  sellers  must  insure  for 
their  protection  during  its  completion.     But  this  receiyed  its 
answer  at  the  Bar,  yiz.  that  the  same  inconyenience  would  result 
as  to  the  insurance  of  the  rice  on  its  passage  from  Rangoon  to  the 
ship,  damage  or  loss  during  which  certainly  would  not  fall  on  the 
plaintiff.    A  line  must  be  drawn  somewhere,  and  may  well  be  at 
the  time  when  the  cargo  is  complete.    Then  it  is  said  that  the 
contract  of  purchase  shews  that  the  plaintiff  is  to  insure,  and 
that  consequently  the  rice  was  at  the  plaintiff's  risk,  which  in- 
yolved  that  he  was  to  pay  for  it ;   and  Castle  y.  Playford  (2) 
was  cited.    We  entirely  i^ee  with  that.  case.    But  the  ailment 
assumes  that  the  rice  was  to  be  at  the  plaintiff's  risk  before  the 
cargo  was  completed,  and  begs  the  question.    The  rice  was  to  be 
at  the  plaintifi"s  risk  when  the  cargo  was  completed  (and  perhaps, 
as  we  shall  next  mention,  to  some  extent  during  its  completion), 
but  it  was  not  to  be  his  property  nor  at  his  risk  till  completion, 
saye  possibly,  as  was  suggested,  yiz.  that  if  any  of  the  rice  during 
the  loading,  and  after  it  was  on  board,  had  been  damaged,  the 
sellers  might  complete  the  cargo,  and  insist  that  they  had  fulfilled 
their  contract,  by  shipping  merchantable  rice ;  and  that  the  plain- 
tiff must  take  the  damaged  rice,  if  dainaged  after  it  was  put  on 
board,  and  so  that  the  plaintiff  had  an  interest  in  respect  of 
which  he  might  insure.    But  assuming  that  he  would  haye  been 
bound  to  take  a  cargo  damaged  as  supposed,  he  would  only  be  so 
bound  when  the  cargo  was  completed.    The  interest  supposed, 
therefore,  and  the  possibility  of  loss  are  contingent — contingent  on 
the  completing  of  the  cargo.    Therefore  he  had  no  interest  from 
this  at  the  time  of  the  loss. 

As  to  the  argument  that  the  plaintiff  had  an  option  to  take  this 
(1)  Law  Rep.  2  C.  P.  661.  (2)  Law  Rep.  6  Ex.  165 ;  7  Ex.  98. 
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1875        rice,  which  he  might  exercise  after  it  was  lost,  we  cannot,  with 
Ahdbkson    great  respect,  agree  to  it.     It  seems  strange  that  it  should  rest 
HoBzcB.      ^^^^  ^^®  plaintiff  to  make  the  underwriters  liable  or  not  at  his 
pleasure.     But  the  plaintiff  had  no  such  option.      No  doubt  it 
exists  in  some  cases,  and  one  party  to  a  contract  may  have  a  right 
to  insist  on  performance  or  to  refuse  to  perform  at  his  optioo. 
But  that  is  where  there  has  been  some  default  in  the  other  party. 
Here  there  has  been  none.    If  the  sellers  had  loaded  a  short 
cargo,  and  the  plaintiff  had  not  been  bound  to  take  it,  no  doubt 
he   might   have  claimed  it,   and  the  sellers    could  not  have 
been  heard  to  say  that  they,  the  sellers,  had  broken  their  contract 
by  loading  a  less  quantity  than  agreed,  and  so  the  buyer  was 
not  entitled  to  it    But  that  is  not  the  case  here.     The  sellers 
might  have  refused  to  give  bills  of  lading  to  the  plaintiff  and  to 
draw  on  them  for  the  price  of  what  was  shipped,  and  probably 
would  have  done  so  had  they  been  well  insured.    It  is  manifest 
that  what  occurred  was  a  new  bargain  between  the  plaintiff  and 
the  sellers,  and  might  as  well  have  been  made  between  the  sellers 
and  a  stranger.    Sparkes  v.  Marshall  (1)  does  not  apply.    There  the 
property  had  vested  in  the  buyer.    The  seller  may  have  been  in 
default  for  sending  the  oats  to  Southampton  instead  of  Portsmouth, 
but  that  did  not  take  away  the  right  of  the  buyer  to  insist,  as  he 
did,  on  having  them. 

Then  it  is  said  that  the  plaintiff  had  an  insurable  interest 
in  the  profits  he  would  have  made.  He  had,  but  he  has  not 
insured  profits,  and  therefore  cannot  recover  on  that  ground. 
This  was  settled  by  the  unanimous  opinion  of  the  judges,  and  by 
the  House  of  Lords,  in  Lucena  v.  Crawford  (2),  and  has  been  well 
known  and  acted  on  ever  since. 

The  plaintiff  had  no  interest  in  the  subject-matter  of  insurance 

at  the  time  of  the  loss,  and  so  is  not  entitled  to  recover. 

The  judgment  must  be  reversed. 

Judgment  reversed. 

Attorneys  for  plaintiff:  Parker ^  Watnet/y  &  Co, 
Attorneys  for  defendant :  HoUams,  Son,  db  Coward, 

(1)  2  Bing.  N.  C.  761.  (2)  8  B.  &  P.  76  ;  2  B.  &  P.  (N.  R.)  269. 
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MURRAY  AND  Another  v.  MACKENZIE  and  Another.  185T 

£ill  of  Sale — Misdescription  of  Residences  of  Maker  and  attesting  Witness-r-  ^ 

17  <fc  18  Vict.  c.  36,  s.  1. 

In  a  bill  of  sale  the  maker  was  described  as  '*  W.  C,  of  No.  37,  Malpas  Road, 
Deptford,"  and  the  attesting  witness  as  "  E.  W.,  2,  South  Terrace,  Hatcham  Park 
Bead ;"  and  in  the  affidayit  filed  with  it  the  deponent  stated  that  *'  the  said 
W.  C.  resided  at  No.  73,  Malpas  Road,  Deptford/'  and  that  he  himself  resided  at 
**  3,  South  Terrace,  Hatcham  Park  Road :  "— 

Hdd,  a  fatal  misdescription. 

Interpleader  issue  to  try  whether  certaia  goods  and  chattels 
In  87,  Malpas  Boad,  Lewisham,  seized  in  execution  by  the  sheriff 
of  Kent  under  a  writ  of  fi.  fa.  upon  a  judgment  of  this  Oourt, 
obtained  by  the  defendants  in  an  action  against  William  Gave, 
were,  or  some  part  thereof  was,  at  the  time  of  the  seizure,  the  pro- 
perty of  the  plaintiffs  as  against  the  defendants. 

At  the  trial  before  Denman,  J.,  at  the  sittings  in  Middlesex 
after  Trinity  Term,  1874,  the  plaintiffs  in  support  of  their  claim 
relied  upon  a  bill  of  sale,  bearing  date  the  13th  of  Septextibery 
1871,  whereby  the  goods  in  question  were  conveyed  to  them  by 
the  execution  debtor. 

In  the  bill  of  sale,  the  maker  was  described  as  *' William  Gave, 
of  No.  87,  Malpas  Boad,  Deptford,  in  the  county  of  Kent,  builder,^ 
and  the  attesting  witness  was  described  as  ^'Edmund  White, 
2,  South  Terrace,  Hatcham  Park  Boad,  New  Gross,  commission- 
agent."  And,  in  the  affidavit  filed  with  the  bill  of  sale,  the  deponent 
swore  that  he  was  present  and  did  see  William  Gave,  in  the  said 
bill  of  sale  mentioned,  and  whose  name  was  signed  thereto,  sign 
and  execute  the  same  on  the  said  13th  of  September,  in  the  year 
aforesaid,  and  that  the  said  William  Gave  '*  resides  at  No.  73, 
Malpas  Boad,  Beptford,  in  the  county  of  Kent,  and  is  a  builder  ;** 
and  further  **  that  the  name  Edmund  White  set  and  subscribed  as 
the  witness  attesting  the  due  execution  thereof  is  of  the  proper 
handwriting  of  me  this  deponent,  and  that  I  reside  at  3,  South 
Terrace,  Hatcham  Park  Boad  aforesaid,  and  am  a  commission- 
agent" 

It  was  objected  on  the  part  of  the  defendant  that  there  was  a 

Vox..  X.  2  Z  2 
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1875        fatal  variance  between  the  description  of  the  places  of  residence  of 

Murray     the  maker  of  the  bill  of  sale  and  of  the  attesting  witness  as  stated 

v.«J,l«-™    in  the  bill  of  sale  itself,  and  that  contained  in  the  affidavit. 
Mackenzie.  ' 

The  learned  judge  overruled  the  objection,  and  directed  a  verdict 
to  be  entered  for  the  plaintiffs. 

Nov.  7, 1874.  Bayy  Q.O.y  pursuant  to  leave  reserved  to  him  at 
the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants, 
or  for  a  new  trial,  on  the  ground  of  misdirection  in  this,  that  the 
description  of  the  maker  of  and  attesting  witness  to  the  bill  of  sale 
was  wrongly  stated  in  the  affidavit  upon  registration,  and  that  the 
judge  should  have  so  held. 

May  22, 1875.  WarUm  (Joyee,  Q.O.9  with  him)  shewed  cause. 
An  imperfect  description  in  the  affidavit  may  be  cured  by  a  refer- 
ence to  the  bill  of  sale :  Jones  v.  Harris.  (1) 

[Gboye,  J.  In  that  case  there  was  an  imperfect  description  of 
the  party  in  the  affidavit ;  here  it  is  an  erroneous  description.  No 
one,  looking  at  the  two  instruments,  would  know  which  was  right, 
the  bill  of  sale  or  the  affidavit.] 

The  statute  is  satisfied  if  the  description  is  reasanMy  sufficient 
If  the  maker  of  the  bill  of  sale  had  been  described  as  of  **  Malpas 
Bead,  Deptford,"  without  any  number,  that  would  have  been 
enough ;  there  being  evidence  that  fie  was  well  known  there.  A 
letter  so  addressed  would  have  reached  him.  No  one  could  hare 
been  misled  by  the  erroneous  statement. 

[LoBD  OoLEBiDGE,  C. X  The  question  is  whether  the  terms  of 
the  statute  are  satisfied.  The  object  of  the  enactment  is  that  a 
searcher  may  be  able  to  identify  the  party  without  troubla] 

It  would  be  no  great  hardship  if  the  person  seeking  informatioD 
had  to  go  to  both  numbers.  In  Briggs  v.  Bass  (2),  the  description 
of  the  attesting  witness  in  the  affidavit  was,  ^*  I  reside  at  Hanley, 
in  the  county  of  Stafford,  and  am  an  accountant;'*  it  appeared 
that  he  was  not  an  accountant,  but  only  a  clerk  to  an  accountant; 
and  yet  the  description  was  held  to  be  sufficient.  Blackburn,  J., 
there  says :  <<  The  statute  requires  that  together  with  the  bill  of 
sale  there  should  be  filed  an  affidavit  giving  the  description  of  the 
residence  and  occupation  of  the  person  making  the  bill  of  sale,  and 

(1)  Law  Rep.  7  Q.  B.  157.  (2)  Law  Rep.  3  Q.  B.  268. 
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of  every  attesting  witness  to  it.    The  object  was,  that^^hen  a  bill       1875 

of  sale  is  filed^  such  a  description  of  the  person  giving  it  and  of     Hubray 

the  witnesses  to  its  execation  should  be  given  as  that  persons  who  hacuekzib. 

may  have  had  dealings  with  the  grantor,  or  are  otherwise  interested 

in  the  matter,  may  receive  such  information  as  would  enable  them 

to  trace  out  who  is  the  person  that  is  giving  the  bill,  and  who  are 

the  attesting  witnesses,  so  as  to  ascertain  the  bona  fides  of  the 

transaction.  The  question  is,  what  is  such  a  sufficient  description  ? 

If  we  were  to  require  the  minutest  accuracy  in  these  particulars, 

we  should  often  upset  an  honest  transaction ;  on  the  other  hand, 

if  we  were  to  allow  great  looseness,  or  any  misdescription,  we  should 

be  enabling  parties  to  evade  the  statute.    The  description,  as  it 

seems  to  me,  must  be  such  as  would  enable  a  man  readily  and 

without  difficulty  to  find  out  who  the  parties  are.  It  is  not  enough 

that  the  description  would  not  mislead ;  there  must  be  sufficient 

to  guide  the  person  in  his  searcL*'    The  question  is  whether  the 

descriptions  here  given  are  not  sufficient  within  that  rule.  Lush,  J., 

adds :  **  Prima  facie  the  description  would  not  be  sufficient ;  but 

the  evidence  shews  that  post  letters  with  no  fuller  address  than 

*  Hanley '  constantly  reach  him,'' — ^the  attesting  witness.  Hewer  v. 

Cox  (1)  also  shews  that  the  real  principle  is,  that  the  description 

shall  be  such  as  that  persons  looking  at  the  documents  could  not 

be  misled. 

Lutnley  Smithy  contra,  referred  to  Larehin  v.  North  Western 
Depont  Batik.  (2)  There,  the  grantor  of  a  bill  of  sale  was  de- 
scribed in  the  affidavit  filed  under  the  Bills  of  Sale  Act,  as  an 
*'  accoTLutant."  He  was  in  fact  a  clerk  in  the  accountant's  depart- 
ment  at  the  Euston  Square  station  of  the  London  and  North 
Western  Bailway  Company,  but  in  his  leisure  time  was  occa- 
sionally employed  to  balance  tradesmen's  books;  and  this  was 
held  to  be  an  insufficient  description.  Blackburn,  J.,  there  said  : 
**  The  object  of  the  Act  is,  to  give  notice  to  all  who  are  likely  to 
deal  with  the  grantor  of  the  bill  of  sale ;  not  to  enable  a  person 
who  is  curious  on  the  matter  to  trace  him  out,  but  to  enable  one 
who  is  asked  to  give  him  credit  to  know  at  once,  by  looking  at 
the  register,  whether  the  person  he  is  asked  to  give  credit  to  has 
executed  a  bill  of  sale.    The  description  given  here  would  not 

(1)  3  E.  &  R  428 ;  30  L.  J.  (Q.B.)  73.  (2)  Law  Rep.  10  Ex.  64. 
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1675       convey  such  information ;  and  to  cdlow  it  to  be  good  wonld  in 
MuBBAY     effect  strike  out  of  the  Act  the  words  which  require  a  description 
MAtjnBNziE    ^^  ^^^  grantor's  'occupation/    In  Briffffs  y.  Bass  (1)  we  went 
quite  as  far  as  we  ought  to  go." 

LoBD  CoLEBiDGE,  C.J.  I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  question  is  whether  there  has  been  a 
compliance  with  s.  1  of  the  Bills  of  Sale  Act,  17  &  18  Vict.  e. 
86,  which  requires  the  bill  of  sale^  or  a  copy,  to  be  filed  in  the 
Ciourt  of  Queen's  Bench  twenty-one  days  after* the  making  or 
giving  thereof,  *^  together  with  an  affidavit  of  the  time  of  such 
bill  of  sale  being  made  or  given,  and  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving  the  same,  and  of 
every  attesting  witness  to  such  bill  of  sale."  Here,  the  affidavit 
filed  in  pursuance  of  the  statute  describes  the  residence  of  the 
maker  of  the  bill  of  sale  as  **  No.  73,  Malpas  Bead,  Deptford," 
and  that  of  the  attesting  witness  as  ^  No.  3,  South  Terrace, 
Hatcham  Park  Bead,  New  Cross;"  whereas  the  residence  of  the 
former  as  stated  in  the  bill  of  sale  was  ^'No.  37,  Malpas  Bead, 
Deptford,"  and  that  of  the  latter  '^  No.  2,  South  Terrace,  Hatcham 
Park  Boad,  New  Cross :"  and  we  are  called  upon  to  say  whether 
that  is  a  true  description  of  the  parties  within  the  meaning  of  the 
statute.  I  must  confess  I  should  have  thought  the  matter  too 
dear  for  argument.  To  say  that  we  may  reject  the  numbers 
altogether,  is  a  mere  fallacy.  The  object  of  the  Act,  as  is  said  by 
Blackburn,  J.,  in  Larchin  v.  North  Western  Deposit  Bank  (2),  is, 
*^  to  give  notice  to  all  who  are  likely  to  deal  with  the  grantor  of 
the  bill  of  sale ;  not  to  enable  a  person  who  is  curious  on  the 
matter  to  trace  him  out,  but  to  enable  one  who  is  asked  to  give 
him  credit  to  know  at  once,  by  looking  at  the  register,  whether 
the  person  he  is  asked  to  give  credit  to  has  executed  a  bill  of 
sale."  The  description  here  is  not,  as  in  Jones  v.  Harris  (S),  an 
insufficient  statement  of  the  residences  of  these  parties,  but  a  mis- 
statement  If  an  inquirer  went  to  No.  73,  Malpas  Boad,  or  to 
No.  3,  South  Terrace,  to  look  for  the  maker  of  the  bill  of  sale  or 
the  attesting  witness,  he  would  find  some  one  else  living  at  both 

(1)  Law  Rep.  3  Q.  B.  268.  (2)  Law  Rep.  10  Ex.  64. 

(3)  Law  Rep.  7  Q.  B.  157. 
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those  places.    The  bill  of  sale  does  not,  as  in  that  case,  supply  a        1875 
defect  or  imperfection  in  the  affidavit;  but  the  one  contradicts     mubbat 
the  other.    Both  cannot  be  right,  and  there  is  nothing  on  the  face  i^^^^.  q, 
of  them  to  shew  which  is  right.    This,  no  doubt,  is  an  extremely 
technical  objection.    But  it  is  a  strictly  valid  one.    There  is  a 
misdescription  of  that  which  the  statute  requires  to  be  described 
truly. 

Gbove,  J.  I  am  of  the  same  opinion.  I  am  at  a  loss  to  see 
ivhat  could  be  said  to  be  a  non-compliance  with  the  statute  if  this 
is  not  In  Jones  v.  Harris  (1),  the  affidavit  did  not  contain  all  that 
was  necessary ;  and  the  insufficiency  was  allowed  to  be  supplied 
by  a  reference  to  the  bill  of  sala  In  Briggs  v.  Boss  (2)  the  mis- 
take  was  in  an  unnecessary  addition  to  the  description  of  the 
attesting  witness;  and,  if  that  case  did  apply,  the  case  in  the 
Exchequer  Chamber,  LarcMn  v.  North  Western  Deposit  Bank  (3), 
very  much  shakes  its  authority.  Here,  the  statute  clearly  has  not 
been  complied  with. 

Abohibald,  J.  I  am  of  the  same  opinion.  The  main  object  of 
the  Act  was  to  defeat  secret  bills  of  sale.  And,  in  order  to  carry 
out  that  object,  it  requires  that  with  every  bill  of  sale  there  shall 
be  filed  an  affidavit  of  the  time  of  such  bill  of  sale  being  made  or 
given,  and  a  description  of  the  residence  and  occupation  of  the 
person  making  or  giving  the  same,  and  of  every  attesting  witness 
to  such  bill  of  sale.  The  documents  filed  here  do  not  in  any 
sense  contain  a  description  of  the  residences  of  the  maker  of  the 
bill  of  sale  and  of  the  attesting  witness,  and  therefore  the  require- 
ments of  the  statute  have  not  been  complied  with. 

LmoLET,  J.  I  am  of  the  same  opinion.  The  statute  is  impera- 
tive. If  the  bill  of  sale  is  filed  without  a  substantially  strict 
compliance  with  its  requirements,  it  is  to  be  null  and  void. 

Rule  absolute. 

Attorney  for  plaintiff:  W.E.  Barron. 
Attorneys  for  defendant :  Crooh  &  Smith. 

(1)  Law  Rep.  7  Q.  B.  157.  (2)  Law  Rep.  3  Q.  B.  208. 

(8)  Law  Rep.  10  Ex.  64. 
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1875  HOGARTH  and  Anotheb  v.  WHEBLEY. 

^^y  ^^'  Principal  and  Agent^Authority  to  draw  Bills --Evidence  ^  Paymewt. 

M.,  the  plaintiffs'  trayeller,  having  received  an  order  from  the  defendant,  a 
customer,  the  plaintiffs  wrote  to  M.  expressing  their  nnwillingnesa  to  execute  the 
order  until  a  former  account  was  settled,  adding  "  We  should  like  to  draw  upon 
him  for  the  former,"  mentioning  the  amount.  M.  shewed  this  letter  to  the  defend- 
ant, and  obtained  from  him  an  acceptance  at  three  months'  date  payable  to  *'  my 
order,"  with  a  blank  for  a  drawer's  name.  The  bill  was  paid  at  maturity,  but  not 
to  the  plaintiffs,  M.  having  filled  up  the  blank  with  his  own  name,  and  fraudu- 
lently negotiated  the  bill. 

In  an  action  to  recover  the  value  of  the  goods  for  which  the  bill  had  been  given, 
it  was  proved  that  upon  one  occasion  at  least  the  defendant  had  accepted  a  bill 
drawn  by  M.  in  blank,  which  had  been  received  by  the  plaintiffs  as  payment;  bat 
there  was  no  evidence  to  shew  the  form  of  that  bill : — 

Eeld  (Grove,  J.,  doubting),  that  neither  the  letter  nor  the  former  dealing  was 
any  evidence  of  authority  in  M.  to  draw  the  bill  in  question,  so  as  to  sustain  a 
plea  of  payment. 

Action  for  goods  sold  and  delivered,  and  for  money  dae  upon 
accounts  stated.    Pleas,  never  indebted,  and  payment. 

The  cause  was  tried  before  Denman,  J.,  at  the  sittings  in  London 
after  Trinity  Term,  1874.  The  facts  were  as  follows : — The  plain- 
tiffs were  provision  merchants  in  London.  The  defendant  was 
a  provision  agent  at  Newcastle-upon-Tyne.  One  Montgomery, 
the  plaintiffs'  traveller,  received  orders  for  goods  from  die  defend- 
ant, and  from  time  to  time  obtained  payment  in  the  ordinary 
course,  in  cash  or  by  cheque.  Li  June,  1873,  Montgomery  received 
from  the  defendant,  who  was  then  indebted  to  the  plaintiffs  in 
the  sum  of  30/.  2«.  4d.  for  goods  already  supplied,  an  order  for  a 
ton  of  raspberry  jam  at  498.  per  cwt. ;  whereupon  the  plaintiffs  o& 
the  10th  of  June  wrote  to  the  defendant,  as  follows : — 

"  Dear  Sir, — We  are  in  receipt  of  your  esteemed  order  given  to 
Mr.  Montgomery ;  but,  as  we  have  never  had  such  large  dealings 
before  with  you,  we  shall  feel  obliged  if  you  wall  either  hand  ns  a 
reference  or  be  good  enough  to  deduct  cash  discount  and  remit  us 
for  statement  inclosed,  and  immediately  on  receipt  of  remittance 
we  can  forward  the  jam  on  order." 

An  account  was  inclosed  of  former  transactions ;  and  on  the  same 
day  the  plaintiffs  wrote  to  Montgomery,  as  follows : — 

"  Dear  Sir, — Your  order  to  hand  for  H.  G.  Wherley,  which 
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shall  be  attended  to ;  and,  pending  inqniry  as  to  our  stock  of  jams,       1875 
we  have  taken  the  liberty  of  writing  to  him  to  ask  for  a  reference,     hooabth 
as  we  know  little  or  nothing  of  him  to  allow  his  account  to  attain    y^^^ia^^ 
to  such  extended  proportions.    We  have  hitherto  only  done  with 
him  to  the  amount  of  207.  in  all ;  and,  as  it  stands,  and  we  have  an 
amount  of  301  odd  to  his  debit,  and  the  order  to  hand  will  make 
another  amount  of  4921,  we  should  therefore  like  to  draw  upon  him 
for  the  former,  to  the  end  of  the  quarter. 

"  We  are,  of  course,  very  much  obliged  to  you  for  handing  in 
this  order ;  but,  at  the  same  time,  we  do  not  see  what  position  we 
hold  in  allowing  yon  to  take  orders.  We  are  extremely  sorry  to 
lose  your  services ;  and,  if  you  will  refer  to  your  letter  of  the  6th 
ult.  (1),  you  informed  us  virtually  that  you  had  ceased  to  represent 
us,  consequent  upon  which  we  appointed  another  gentleman  as  our 
agent  in  your  place;  and,  if  he  knew  we  were  still  continuing  to 
receive  orders  from  you,  we  have  every  reason  to  believe  he  would 
think  it  strange  conduct  on  our  part.  We  feel  compelled,  there- 
fore, to  have  the  matter  settled  at  once,  and  shall  be  glad  to  hear 
what  you  may  have  to  say  in  the  matter." 

Montgomery  immediately  upon  the  receipt  of  this  letter,  which 
he  shewed  to  the  defendant,  drew  a  bill  upon  him  in  this  form, — 
**  Three  months  after  date  pay  to  my  order  the  sum  of  30Z.  2s.  4i., 
yalue  received,"  which  bill  the  defendant  accepted,  and  paid  at 
maturity ;  and  this  was  relied  upon  to  support  the  plea  of  payment. 
The  bill,  however,  never  reached  the  plaintiffs*  hands,  it  having 
been  fraudulently  negotiated  by  Montgomery ;  and  the  plaintiffs 
repudiated  the  authority  of  Montgomery  to  receive  payment  in  bills. 

The  defendant  swore  that,  upon  one  former  occasion, — and  he 
thought  upon  two  occasions,— he  had  accepted  a  bill  or  bills  drawn  . 
by  Montgomery,  which  had  been  received  by  the  plaintiffs  in  pay- 
ment for  goods  supplied  by  them  to  him.  This  was  admitted  on 
the  part  of  the  plaintiffs  as  to  one  bill ;  but  they  insisted  that  that 
bill  was  drawn  in  blank,  and  was  made  payable  to  **  our  order  ;*'  and 
there  was  a  conflict  of  evidence  as  to  whether  the  bill  in  question 
had  a  drawer's  name  subscribed  to  it  at  the  time  of  its  acceptance 
by  the  defendant. 

(1)  In  which  Montgomery  had  intimated  his  intention  no  longer  to  act  as 
the  plaintiffs'  agent. 


Whkblet. 
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1875  The  learned  judge  left  three  questions  to  the  jury,  which,  with 

~  HoaABTH     their  answers,  were  as  follows, — 

1.  Had  Montgomery  authority  to  take  payment  by  a  bill 
accepted,  but  without  a  drawer's  name  ?    Yes. 

2.  Was  this  bill  when  accepted  by  the  defendant  signed  by 
Montgomery  or  drawn  in  blank  ?    In  blank. 

3.  Had  the  plaintiffs  so  behaved  in  their  dealings  with  the 
defendant  as  to  make  the  transaction  represented  by  this  bill  pay- 
ment ?    Yes. 

A  verdict  was  thereupon  entered  for  the  plaintiflb  for  307.  2s.  4d^ 
the  learned  judge  being  of  opinion  that  at  all  events  this  bill  to 
Montgomery's  own  order  was  no  payment, — reserving  leave  to 
move. 

Joyce,  Q.C.,  in  Michaelmas  Term  last,  accordingly  obtained  a 
rule  nisi  to  enter  a  verdict  for  the  defendant,  on  the  ground  that 
there  was  evidence  to  support  the  finding  of  the  jury  upon  the  plea 
of  payment. 

May  24, 1875.  HoU  and  Mears  shewed  cause.  There  was  no 
evidence  to  shew  that  Montgomery  had  authority  to  draw  bills 
generally  on  the  plaintiffs'  account ;  or,  at  all  events,  not  in  the 
form  of  the  acceptance  in  question.  The  letter  of  the  10th  of 
June,  1873,  which  it  was  proved  was  shewn  to  the  defendant  at 
the  time  he  accepted  the  bill,  gave  no  such  authority ;  the  words 
were,  *^  We  should  like  to  draw  on  him."  And  the  evidence  of 
former  dealings  did  not  establish  an  authority  to  draw  in  this 
form  ;  there  being  nothing  to  shew  the  form  of  the  bill  or  bills  on 
those  occasions. 

Oainsford  Bruce  (Joyce,  Q.O.,  with  him),  in  support  of  the  rale. 
There  was  evidence  for  the  jury  that  Montgomery  had  at  least 
upon  one  former  occasion  drawn  upon  the  defendant  in  payment 
for  goods  supplied  to  him  by  the  plainti£b  a  bill  which  the  de» 
fendant  had  accepted  in  blank. 

[AnOHiBALD,  J.  There  was  no  evidence  to  shew  the  terms  in 
which  the  former  bill  or  bills  were  drawn.  For  anything  that 
appears  they  were  drawn  in  the  usual  way,  with  a  blank  for  the 
name  of  the  plaintiffs'  firm,  and  made  payable  to  the  order  of  the 
firm.] 
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It  is  enough  that  there  was  some  evidence  for  the  jury.    If       1875 
Montgomery  had  authority  to  draw,  it  would  be  for  him  to  settle    Hooabth 
the  form  of  the  draft    If  the  plaintiffs  had  intended  to  have  a    ^^^^^^ 
bill  in  a  particular  form,  they  would  have  drawn  it  themeelves,  and 
sent  it  to  Montgomery  to  get  it  accepted.    The  case  of  Henderson 
^Oo.Y.Le  Comptoir  d^Escomple  de  Paris  (1)  shews  the  latitude  of 
construction  allowed  in  mercantile  instruments. 

[LoBD  C!oLEBiDOEy  C.J.  That  case  is  a  yery  long  way  off 
this.] 

The  letter  of  the  10th  of  June,  coupled  with  the  prior  dealings 
between  the  parties,  clearly  amounted  to  evidence  that  Mont- 
gomery had  a  general  authority  to  draw  bills,  which  must  of 
necessity  be  drawn  in  blank. 

[LoBD  GoLEBiDaE,  G. J.  The  letter  per  se  gives  no  authority 
to  draw  a  bill  like  this :  and  the  prior  dealings  are  left  altogether 
in  the  dark  as  to  this  matter.] 

A  slight  variance  in  the  form  of  the  instrument  will  not  pre- 
vent its  falling  within  the  authority.  And,  if  there  was  any 
evidence  for  the  jury,  their  finding  disposes  of  the  case  in  the 
defendant's  favour. 

LoBD  Coleridge,  CJ.  This  was  an  action  for  goods  sold  and 
delivered,  to  which  there  was  a  plea  of  payment.  At  the  trial 
certain  questions  were  left  to  the  jury,  their  answers  to  which, 
provided  there  was  evidence  proper  to  be  left  to  them,  in  effect 
amounted  to  a  verdict  for  the  defendant.  A  verdict,  however,  was 
entered  for  the  plaintiff  for  ZGl.  2a.  4cZ.,  leave  beiug  reserved  to 
the  defendant  to  move  to  enter  the  verdict  for  him  if  there  was  no 
evidence  to  support  the  finding.  The  facts  were  these: — ^The 
plaintiffs  were  manufacturers  of  jams.  Through  a  traveller  named 
Montgomery  they  had  had  dealings  with  the  defendant  to  some 
extent  The  question  arose  upon  one  disputed  dealing  which  the 
defendant  had  paid  for  in  one  sense  by  a  bill  of  exchange,  which 
had  been  met  by  him  at  maturity,  but  the  amount  of  which  had 
never  reached  the  hands  of  the  plaintiffs ;  the  bill  having  been  so 
drawn  and  accepted  as  to  enable  Montgomery  to  negotiate  it,  and 
Montgomery  having  decamped.   The  question  was,  whether  under 

(1)  Law  Bep.  5  P.  C.  253. 
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1675  the  circttmstances  the  payment  so  made  was  a  payment  to  the 
TTnflAtfwi"^  plaintiffs.  Now,  the  dealing  we  have  to  consider  took  place  after 
*'  a  correspondence  upon  the  subject  between  the  plainti£b  and  M<mt- 
gomery  and  the  defendant.  The  letter  which  was  relied  on  by 
the  defendant  as  shewing  that  Montgomery,  the  plaintiff's  ag^it 
or  traveller,  had  been  authorized  by  his  principals  to  receive  pay- 
ment in  the  way  he  did,  was  dated  on  the  10th  of  June,  1873.  It 
was.  also  said  that  there  had  been  other  dealings  between  the 
parties  in  the  course  of  which  the  defendant  had  accepted  bilk 
drawn  substantially  in  the  same  form  as  the  bill  in  question,  and 
which  bills  had  been  treated  by  the  plaintiffs  as  payment :  and  it 
was  insisted  that  this  was  evidence  at  least  that  the  plaLotifis  had 
so  dealt  with  the  defendant  through  Montgomery  that  they  were 
estopped  from  saying  that  payment  by  a  bill  in  the  form  of  this 
bill  was  not  a  payment  to  them. 

Now,  what  was  the  evidence  which  was  offered  to  prove  the 
defendant's  plea  of  payment?  He  swore  that  upon  one  occasion 
certainly,  but  he  thought  upon  two, — and  for  the  purpose  of  my 
judgment  I  will  assume  that  two  were  proved, — ^he  had,  in  pay- 
ment of  a  debt  for  goods  supplied  to  him  by  the  plaintiffs,  ac- 
cepted a  bill  handed  to  him  for  that  purpose  by  Montgomery, 
with  a  blank  for  the  drawer's  name.  The  particular  form  of  the 
bills  on  those  occasions  was  left  entirely  in  ambiguo.  The  bill  in 
question  was  **  pay  to  my  order,"  and  was  afterwards  filled  up  by 
Montgomery  with  his  own  name,  and  indorsed  and  negotiated  by 
him,  and  the  proceeds  received  by  him.  Is  that,  without  more, 
evidence  of  authority  given  by  the  plaintiffs  to  Montgomery,  or 
of  conduct  whence  authority  to  him  could  be  inferred,  to  obtain 
an  acceptance  to  a  bill  drawn  like  this  bill,  so  as  to  constitute  a 
payment?  I  think  not.  It  does  not  in  my  judgment  amount  to 
any  evidence  that  Montgomery  was  authorized  by  the  plaintiffi  so 
to  deal  on  their  account  The  probabilities  are  all  the  other 
way.  The  ordinary  course  of  business,  if  Montgomery  were  to 
draw  bills  on  customers,  would  have  been  to  draw  them  payable 
to  "  our  order,"  and  to  leave  the  principals  to  fill  up  the  blank 
with  the  name  of  the  firm.  If  that  course  had  been  foUowed,  no 
fraud  could  have  taken  place.  If  the  defendant  intended  to  rely 
upon  a  course  of  dealing  as  evidenced  by  the  former  bill  or  bills, 
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he  should  have  been  prepared  to  shew  the  precise  form  in  which  1875 
they  were  drawn.  I  think  the  evidence  which  was  given  was  no  Hooabxh 
evidence  of  authority  in  Montgomery,  or  of  conduct  amounting  whJ^t-wt 
to  authority,  or,  rather,  of  conduct  on  the  part  of  th^  plaintiffs 
which  estopped  them  from  denying  the  authority  of  Montgomery 
to  draw  a  bill  as  he  did.  I  think  the  defence  wholly  failed. 
I  do  not  rest  my  judgment  upon  any  affirmative  evidence  that  no 
authority  in  fact  was  given.  There  undoubtedly  was  evidence 
from  which  the  jury  might  have  inferred  that  Montgomery  had 
authority  to  receive  a  bill  in  payment  without  a  drawer's  name 
to  it.  But  does  the  letter  of  the  10th  of  June,  which,  it  ap- 
pears, was  shewn  to  the  defendant  before  he  gave  his  acceptance, 
confer  authority  upon  Montgomery  to  take  a  bill  in  this  par- 
ticular form?  It  gives  reasons  why  the  plaintiffs  were  desirous 
not  to  extend  the  credit  beyond  a  certain  limit,  and  goes  on :  *^  We 
should  therefore  like  to  draw  upon  him  for  the  former  **  (that  is, 
the  amount  of  goods  already  delivered,)  **  to  the  end  of  the  quarter.** 
The  bill  tendered  to  the  defendant  for  his  acceptance  was  not  a  bill 
drawn  by  the  plaintiffs ;  and,  further,  it  was  drawn  payable,  not 
to  their,  but  to  "  my "  order.  Taken  by  itself,  the  letter  there- 
fore conferred  upon  Montgomery  no  authority  to  take  a  bill  in 
this  form,  which  would  impose  upon  his  principals  the  necessity  of 
going  out  of  the  ordinary  course,  and,  instead  of  putting  the  name 
of  their  firm  as  drawers  and  indorsers,  compelling  them  to  authorize 
one  member  of  the  firm  to  sign  as  drawer.  Therefore,  as  I  have 
already  said,  neither  was  there  on  the  face  of  that  letter  or  by  any 
course  of  dealing  as  to  former  bills  any  authority  conferred  upon 
Montgomery  to  act  as  he  did  upon  this  occasion.  Consequently 
there  was  no  evidence  upon  which  the  jury  could  properly  draw 
the  conclusion  that  the  receipt  by  Montgomery  of  a  bill  in  this 
form  was  authorized  by  the  plaintiffs  expressly,  or  by  estoppel,  as 
it  IS  called.  I  therefore  think  the  verdict  was  properly  entered 
for  the  plaintiffs,  and  that  this  rule  should  be  discharged.  It  is 
of  the  highest  importance,  as  it  seems  to  me,  in  cases  of  this  kind, 
where  an  extraordinary  course  of  dealing  is  reUed  upon,  that  the 
evidence  should  be  distinct  and  clear.  Here,  not  only  do  I  find 
the  evidence  of  authority  by  course  of  dealing  not  distinct  and 
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1875        clear,  but  I  find  no  evidence  at  alL    I  think  my  Brother  .Denman*8 
HooABTH    direction  was  quite  right. 


V. 

Wbeblkt. 


Gboye,  J.  I  havei  during  the  argument  of  this  case,  enter- 
tained considerable  doubts ;  and  I  cannot  say  that  they  are  entirely 
removed ;  but  my  mind  is  so  nearly  balanced  that  I  do  not  upon 
the  whole  differ  from  the  rest  of  the  Court  I  believe  my  Lord 
and  my  two  learned  Brothers  are  agreed  that,  if  the  bill  in  ques- 
tion had  been  drawn  in  blank,  payable  to  ^' our  "instead  of  ^'my" 
order,  there  would  have  been  evidence  of  authority  in  Montgomery 
to  take  payment  in  this  way.  The  ground  of  my  doubt  was  thi& 
If  Montgomery  was  authorized  to  take  a  deferred  payment,  and 
there  was  any  evidence  that  lie  was  authorized  to  draw  bills  in 
blank,  if  he,  by  mistake  or  fraud,  inserted  a  wrong  word  in  the 
bill,  without  the  attention  of  the  defendant  being  called  to  the  fact, 
I  entertain  some  doubt  whether  he  was  not  acting  substantially 
within  the  scope  of  his  authority  as  agent,  to  make  his  act  the  act 
of  his  principals.  That  would  be  like  the  case  of  an  agent  with  a 
general  authority  a  little  exceeding  it.  My  doubt,  however,  is  not 
su£Scient  to  induce  me  to  dissent  from  the  decided  opinions  of  the 
rest  of  the  Court. 

Abchibald,  J.  I  entirely  and  unhesitatingly  agree  with  my 
Lord.  There  was  clear  proof  of  a  debt  due  from  the  defendant  to 
the  plaintiffs  for  goods  sold  and  delivered.  It  was  the  defendant's 
business,  therefore,  to  discharge  himself  of  that  debt  He  attempts 
to  do  so  by  shewing  a  blank  acceptance  given  by  him  to  Mont- 
gomery, the  plaintiffs*  traveller,  which  has  since  been  paid,  but 
which  never  reached  the  hands  of  the  plaintiffs.  There  was  evi- 
dence that  Montgomery  was  authorized  to  receive  payments  on 
account  of  his  principals ;  but  that  authority  would  be  limited  to 
the  receipt  of  payments  in  cash,  in  the  absence  of  circumstances  to 
shew  that  the  agent  had  a  more  extensive  authority :  Story  on 
Agency,  §  98.  There  must  be  express  authority  in  the  agent  to 
receive  payment  otherwise  than  in  cash,  or  circumstances  from 
which  a  more  enlarged  authority  may  be  implied.'  The  defence 
here  rested  upon  a  letter  of  the  10th  of  June,  1873,  and  upon 
evidence  of  a  previous  course  of  business  as  to  bills.    "V^Tiether  or 
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not  the  letter  of  the  10th  of  Jane  gave  Montgomery  express  1875 
authority  to  take  the  bUl  in  question  must  depend  upon  its  terms,  hooabth  ' 
The  woi-ds  relied  upon  are,  "  We  should,  therefore,  like  to  draw  ^yj^uj^ 
npon  him  for  the  former  [account]  to  the  end  of  th->  quarter." 
Clearly  those  words  of  themselves  confer  no  authority  upon  Mont- 
gomeiy  to  draw  a  bill  upon  the*  defendant  otherwise  than  payable 
to  the  firm.  But  the  defendant  further  relied  upon  evidence  which 
he  himself  gave  of  payments  having  upon  one  or  two  former  occa- 
sions been  made  by  him  to  Montgomery  by  bills  without  a  drawer's 
name,  which  had  been  adopted  and  treated  by  the  plainti£Es  as 
payments.  No  evidence,  however,  was  given  to  shew  the  form  in 
which  those  bills  were  drawn.  The  presumption  would  be  that 
they  were  drawn  in  the  ordinary  way,  payable  to  the  order  of  the 
firm.  It  lay  upon  the  defendant  to  shew  that  they  were  drawn 
in  a  form  which  would  afford  evidence  of  authority  in  Montgomery 
to  draw  this  bill  as  he  did,  **  pay  to  my  order/'  The  defendant 
cannot  be  allowed  to  take  advantage  of  his  own  laches.  The  dif- 
ference between  "my  order'*  and  "our  order'*  was  obviously  a 
material  and  important  one.  The  former  would  require  the  blank 
to  be  filled  up  with  the  name  of  an  individual  drawer ;  and,  if  a 
bill  were  handed  to  the  plaintiffs  in  that  form,  it  would  be  neces- 
sary for  them  to  alter  their  usual  course  of  business,  and  to 
authorize  one  member  of  the  firm  to  sign  it  in  his  own  name  and 
indorse  it  to  the  firm.  This  is  in  truth  an  attempt  to  extend  the 
agent's  authority.  Neither  upon  the  letter  of  the  10th  of  June, 
nor  upon  the  ground  of  the  former  alleged  dealings,  do  I  think 
there  was  any  evidence  to  support  the  plea  of  payment 

LiNDLET,  J.  I  am  of  the  same  opinion.  It  must  be  borne  in 
mind  that  this  action  is  brought  by  the  plaintiffs  as  partners ;  and 
that»  to  sustain  his  plea  of  payment,  the  defendant  was  bound  to 
prove  a  payment  to  the  firm.  He  seeks  to  do  so  by  shewing  that 
he  accepted  and  afterwards  paid  a  bill  drawn  upon  him  in  blank 
by  Montgomery,  payable  to  "  my  order."  It  was  for  the  defendant 
to  shew  that  Montgomery  was  authorized  by  his  principals  to 
draw  a  bill  in  that  form.  Evidence  of  real  authority  was  wholly 
witnting;  and  ostensible  authority  could  not  be  made  out  by 
shewing  that  bills  drawn  upon  the  defendant  by  Montgomery  in 
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1875       blank  upon  former  occasions  were  adopted  by  the  plainti£b  as 
HoQABTH^    payment,  withoat  shewing  in  what  form  those  bills  were  drawn. 
Whulit.    ^  ^®  absence  of  evidence  to  support  the  plea,  therefiDre,  I  am  of 
opinion  that  the  verdict  was  properly  entered  for  the  plainti£b. 

Rule  discharffed. 

Attorneys  for  plaintiffs :  Nieholsan,  Nicd,  iSb  Son. 
Attorneys  for  defendant :  PaUeson^  Wigg^  &  Co. 


1875  Ex  PABTS  BAKTABD. 

/MM  8.  ^ 


Attorney — ArticU$  (^  Clerkship — InrolmerU  nunc  pro  tunc — 6  db  7  Viet, 

Cm  7Sf  8,  8. 

The  mere  failure  to  obtaia  payment  of  a  debt  due  to  the  clerk  at  the  time  of 
his  entering  into  articles,  so  as  to  enable  him  to  pay  the  stamp-dnty  and  iarol 
the  articles  and  affidavit  within  the  time  limited  by  the  statute,  is  not  sueh 
a  diaappointmeut  of  a  "  reasonable  expectation  "  that  he  would  be  prepared  with 
the  money  in  due  time  as  will  induce  the  Court  to  allow  the  articles  to  be  inrolied 
nunc  pro  tunc 

Hbnrt  Hill  Bantabd,  an  articled  clerk,  in  Easter  Tenn  last 
applied  to  the  Conrt  of  Queen's  Bench  for  leave  to  inrol  his 
articles,  dated  the  19th  of  December,  1878,  so  that  the  serrioe 
under  them  might  be* computed  from  that  date,  notwithstanding 
deCftult  had  been  made  in  stamping  and  inrolling  them  within  the 
six  months  prescribed  by  the  statute. 

That  application  was  founded  upon  an  affidavit  sworn  on  the 
5th  of  May  last,  wherein,  after  setting  forth  the  names  of  several 
solicitors  whom  he  had  served  bs  clerk  since  1859,  he  deposed  as 
follows : —  ,    , 

**  2.  In  February,  1872,  I  entered  into  the  employ  of  Messrs. 
Mardon  &  Morten,  as  managing-clerk,  at  a  salary  of  1502.  per 
annum.  The  senior  partner,  Mr.  Mardon,  died  in  July  in  the  same 
year,  and  Mr.  Morten  then  becoming  the  sole  partner  agreed  (in 
1873)  to  give  me  my  articles,  continuing  on  at  the  same  salary, 
and  on  my  paying  all  stamp-duties  and  fees  connected  therewith. 
At  this  time  it  was  probable  that  my  principal,  Mr.  Morten,  would 
very  shortly  take  a  partner  into  his  business,  as  he  had  been  nego- 
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tiating  for  one ;  and,  had  he  done  so  before  I  obtained  my  articles,        1875 
he  might  not  then  have  been  in  a  position  to  have  given  them  to     bxpabti  * 
me,  and  I  should  have  lost  the  opportunity  which  then  presented    Bahtaiid, 
itself  of  obtaining  for  myself  a  position. 

'<  3.  In  the  years  1872  and  1873  I  advanced  to  my  brother 
William  B.  Banyard,  of  Higham  Hill,  Walthamstow,  who  for  some 
years  past  had  been  engaged  on  parliamentary  work  and  in  the 
promotion  of  joint-stock  companies  on  co-operative  principles, 
sums  of  money  at  various  times,  at  his  request,  by  way  of  loans  tq 
him,  and  which  sums  amounted  in  the  whole  to  between  ISOl.  and 
140if.,  and  upon  the  understanding  that  I  was  to  be  repaid  as  I 
required  the  same.  Immediately  on  my  principal,  Mr.  Morten, 
agreeing  to  ray  having  articles  under  him,  I  communicated  the 
fact  to  my  brother,  and  the  circumstances  under  which  I  was  to 
have  the  same,  and  requested  him  to  let  me  have  at  least  601.  of 
the  money  owing  to  me,  to  make  up  the  amount  I  required  to 
stamp  the  articles,  and  which  he  promised  to  do  in  the  course  of 
the  next  fortnight^  which  was  then  in  November,  1873.  When 
the  period  named  by  my  brother  arrived,  I  went  to  his  office,  in 
Bell  Yard,  Doctor's  Commons,  and  reminded  him  of  his  promise, 
and  he  replied  that  he  was  not  then  quite  prepared  to  keep  it,  but- 
would  be  in  a  very  short  period  thence.  About  the  middle  of  the 
following  month  of  December,  I  again  saw  my  said  brother,  and 
asked  him  for  the  money  I  required,  aCnd  told  him  that  the 
arrangements  for  my  articles  having  been  finally  settled  between 
my  principal  and  myself,  it  was  necessary  that  I  should  thereupon 
carry  out  the  same,  and  he  answered  me  that  his  business  arrange- 
ments were  such  that  in  the  following  spring  he  should  be  receiv- 
ing a  considerable  sum  of  money,  and  would  then  repay  me  all, 
and  urged  me  to  enter  into  articles  at  once,  and  the  stamp  penalty 
of  lOL  thereby  incurred  he  would,  in  consequence  of  his  inability 
to  pay  me  at  the  then  present  time,  give  me  with  the  re-payment 
promised  in  the  Spring  of  the  following  year. 

**  4.  Under  these  circumstances,  I,  on  the  19th  of  December, 
1873  (having  previously  informed  my  principal,  Mr.  Morten,  that 
I  had  been  promised  by  my  brother  sufficient  money  to  enable  me 
to  stamp  them  within  the  six  months  allowed),  entered  into 
articles  of  clerkship  with  Mr.  Morten  for  three  years,  and  have 
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1875        duly  served  him  from  such  date  to  the  present  time,  as  will  appear 
ExPABTB    ^J  ^^^  certificate  herennto  annexed, 

Bantard.  ti  5^  j^  April  of  last  year,  about  the  time  when  my  said  brother 
William  B.  Banyard  had  promised  me  a  return  of  the  money  owing 
to  me  by  him,  to  stamp  my  said  articles  with  as  aforesaid,  he  left 
London  for  New  York,  in  the  United  States  of  America^  to  carry 
out  some  business  there,  and  did  so  without  fulfilling  his  said  pro- 
mise to  me  either  wholly  or  in  part ;  and  up  to  the  present  time 
he  has  not  returned  to  England,  nor  has  he  paid  me  any  of  the 
money  so  owing  to  me  by  him. 

''  6.  My  omission  to  stamp  the  articles  arose  purely  out  of  the 
circumstances  before  stated.  I  fully  believed  when  I  entered  into 
them  I  should  have  been  able  within  the  first  six  months  of  the 
term  to  have  paid  the  stamp-duty  through  the  means  promised  me 
by  my  said  brother  as  aforesaid.  I  am  in  the  thirtieth  year  of  my 
age,  and  I  have  been  in  the  practice  of  the  profession  continuously 
(with  the  exception  of  the  short  interval  which][aro8e  through  ill- 
ness, as  mentioned  in  paragraph  1)  upwards  of  fifteen  years,  for  dght 
of  which  I  have  acted  as  managingH^lerk.  I  have  only  within  the 
last  fortnight  been  able  to  pay  the  said  duty  of  801.,  which  I  have 
paid,  together  with  a  penalty  of  201 ;  and  on  the  23rd  of  April 
last  I  filed  with  the  proper  officer  of  this  Court  an  affidavit  of  the 
due  execution  of  the  said  articles,  which  I  did  not  enter  into  or 
refrain  from  stamping  at  the  right  time  with  any  fraudulent 
design  or  in  any  speculative  sense,  but  with  the  full  intention  of 
paying,  and  a  confident  belief  or  expectation  (the  money  being 
justly  owing  to  me  by  my  said  brother  as  before  mentioned)  of 
being  able  to  pay  the  duty  within  the  proper  time." 

In  support  of  the  present  application  an  additional  affidavit  waa 
produced,  in  which  the  applicant  swore  as  follows : — 

**  On  my  brother  William  B.  Banyard  leaving  this  country  for 
New  York  in  April,  1874,  as  stated  in  the  5th  paragraph  of  my 
affidavit  sworn  on  the  5th  of  May,  1875,  and  acquainting  me 
definitively  of  his  inability  prior  to  setting  out  on  his  journey  to 
perform  his  promise  to  me  to  repay  the  money  which  I  had 
advanced  to  him  on  loan,  or  any  part  of  it,  I  at  once  set  about 
making  efforts  to  obtain  the  money  elsewhere,"  naming  i^vera) 
persons  to  whom  applications  had  been  made  unsuccessfully. 
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**  3.  I  applied  to  other  sooices  among  my  relatives  and  friends,  id75 
where  I  thought  it  probable  that  I  might  procure  the  amount  I  ek  pabte 
required ;  and  up  till  last  month  (April),  when,  with  the  assistance  ^^^'^^«^- 
of  a  friend  and  my  own  accumulated  savings,  I  was  enabled  to 
stamp  the  articles  and  pay  the  202.  penalty  thereon,  I  did  not 
in  any  way  relax  my  efforts  to  procure  the  amount.  The  delay 
has  not  arisen  through  any  fault  of  my  own,  but  solely  in  conse-^ 
quenoe  of  the  disappointment  I  experienced  by  my  said  brother 
not  keeping  ^euth  with  me  in  the  re-payment  of  the  loan  I  made 
to  him,  as  before  mentioned.  I  did  not  enter  into  the  said 
articles  in  any  speculative  way,  nor  with  any  vague  impression 
that  I  should  from  some  source  be  enabled  to  stamp  the  said 
articles  within  the  six  months  from  date,  to  admit  of  inrolment  in 
due  course ;  but,  on  the  contrary,  the  sum  of  from  130Z.  to  14021 
mentioned  in  the  third  paragraph  of  my  former  affidavit  was  justly 
due  and  owing  to  me  from  my  said  brother,  and  at  the  time  of 
execution  of  the  said  articles  I  fully  believed  in  and  relied  on  his 
promise  and  ability  to  repay  me  in  the  Spring  of  last  year,  as 
mentioned  in  my  said  former  affidavit" 

Marten,  upon  these  materials,  made  a  similar  application  to  thi 
Court  The  rule  to  be  deduced  from  all  the  recent  cases  is,  that 
the  Court  will  permit  articles  of  clerkship  to  be  inrolled  nunc  pro 
tunc,  and  the  service  thereunder  to  be  computed  from  the  date  of 
their  execution  (the  duty  and  penalty  under  19  &  20  Vict  c.  81, 
8.  3,  being  paid),  where  the  omission  to  stamp  and  inrol  them  at 
the  proper  time  has  been  the  result  of  some  accidental  qr  unfore- 
seen emergency :  but  that  the  mere  disappointment  of  some  vague 
hope  or  expectation  of  obtaining  the  means  of  paying  the  duty  in 
time  will  not  be  allowed  as  an  excuse  for  a  non-compliance  with 
the  statute:  see  Ex  parte  Bishop  (I),  In  re  Breden  (2),  Ex  parte 
Janes  (3),  Ex  parte  DarviUe  (4),  Ex  parte  Blades  (5),  and  In  re 
Bayer.  (6)  The  language  of  Erie,  C.  J.,  in  Ex  parte  Janes  (7),  is 
precisely  applicable  to  this  case.    "  Uniformly,"  he  says, ''  whilst 

(1)  9  0.  B.  (NA)  150 ;  30  L.  J.         (4)  Law  Rep.  2  C.  P.  244. 
(C.P.)  48.  (6)  44  L.  J.  (C.P.)  116. 

(2)  12  C.  B.  (N.8.)  851 ;  31  L.  J.         (6)  Ante,  p.  569. 

(C.P.)  821.  (7)  14  C.  B.  (N.S.)  at  p.  804. 

(8)  14  a  B.  (N.S.)  801. 
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U75  I  was  in  the  Court  of  Queen's  Bench,  and  since  I  have  sat  here, 
i^pAivn  where  it  has  been  shewn  that  the  party  bad  a  right  to  expect  that 
Bmmjaxd.  ^^  money  had  been  or  woold  be  dcdy  paid,  bat»  ^sontrary  to  good 
faith  and  to  his  just  expectations^  the  piomise  he  relied  on  was 
broken,  we  haye  considered  that  to  be  an  emergency  entitling  him 
to  indulgence."  Here,  the  applicant  had  a  debt  justly  doe  to 
him  from  his  brother,  and  he  entered  into  the  articles  in  reliance 
upon  the  promise  of  his  debtor  to  pay  him  the  debt  in  time  to 
enable  him  to  comply  with  the  requirements  of  the  statute.  If  the 
disappointment  of  a  just  expectation  of  that  sort  is  not  an  ^  un- 
foreseen emergency,"  it  is  difficult  to  conoeive  what  is. 

Lord  Colebidge,  C  J.  This  is  an  application  by  an  articled 
clerk  to  allow  the  inrolment  of  his  articles  nunc  pro  tunc,  and  his 
service  thereunder  to  reckon  from  the  date  of  their  execution,  not- 
withstanding his  failure  to  pay  the  stamp-duty  thereon  within  the 
six  months  limited  by  statute.  There  are,  no  doubt,  many  cases 
in  which  the  Courts  have  allowed  such  applications  to  prevail :  and 
such  is  the  variety  of  events  that  it  is  almost  impossible  to  find 
one  case  like  another  in  all  its  circumstances.  The  principle 
which  I  deduce  from  all  of  them  is  that  which  is  well  expressed 
in  EoR  parte  Breden  (1)  and  Ex  parU  DatviUe.  (2)  In  the  former 
of  those  cases,  Erle^  C.J.,  says  (3):  ''In  this  case,  the  applicant, 
in  the  Queen's  Bench,  accounted  for  the  omission  because  he  relied 
on  a  promise  that  the  money  would  be  paid  for  him,  and  had  gone 
on  with  the  service  in  the  hope  that  the  promise  would  be  per- 
formed. « As  a  general  rule,  this  could  not  be  accepted  as  sufficient 
But  the  further  affidavits  shew  that  the  applicant  has  been 
deprived  of  the  money  which  was  fairly  his  right,  by  an  emergency 
which  we  may  most  justly  infer  was  entirely  unforeseen  by  him. 
He  had  been  the  managing  clerk  for  an  attorney  who  died  leaving 
a  widow,  and  a  young  son  who  could  not  take  up  the  business  and 
carry  it  on.  He  gave  his  services  to  them  and  their  friend  to 
keep  that  business  together,  and  has  succeeded  in  doing  so.  The 
son,  as  soon  as  he  was  admitted  an  attorney,  gave  him  his  articles; 
and  the  widow  promised  to  pay  the  stamp-duty:  and  so  he  became 

(1)  12  C.  B.  (N^.)  361 ;  81  L.  J.         (2)  Law  Rep.  2  C.  P.  244. 
(O.P.)  321.  (3)  12  C.  R  (N,S.)  at  p.  363. 
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bound  to  the  son.  He  bad  thus  been  obliged  to  continue  in  the  1875 
serrice:  and  he  states  that  he  was  in  constant  belief  that  the  bxpabu 
widow  would  perform  her  promise.  When  that  bdief  failed,  he 
obtained  the  money  for  himself  near  two  years  before  the  term  of 
service  expired,  and  satisfied  the  claim  of  t^e  treasoryy  and  now 
makes  this  application.  Some  of  these  facts  were  not  before  the 
judges  of  the  Oourt  of  Queen's  Bench.  We  have  conferred  with 
them  since,  and,  mider  the  cifoomstaiices  aboye  stated,  that  Court 
concurs  with  us,  and  we  now  grant  the  application."  And  in 
Ex  pane  Barvitte  (1),  Bovill,  C  J.,  says :  ''  The  affidavit  of  Mr. 
DarriUe  satisfies  my  mind  that  there  was  a  bonfi  fide  intenticni  on 
his  part  when  he  entered  into  the  articles  with  Mr.  Barker  that 
the  stamp-duty  should  be  paid  within  the  proper  period ;  and  that 
that  intention  was  frustrated  by  circumstances  which  he  could  not 
at  the  time  foresee  or  controL"  In  Ex  parte  Sayer  (2),  in  the 
Queen's  Bench,  Blackburn,  J.,  says :  **  There  is  no  case  which  goes 
the  length  of  deciding  that  a  just  expectation  of  being  able  to 
obtain  the  money  in  time  affords  sufficient  grounds  for  granting  an 
application  of  this  nature.  The  relief  here  asked  for  has  been 
granted  in  cases  where  labour  has  honestly  been  thrown  away ; 
and  this  is  the  ground  on  which  the  decision  in  Ex  parte  Breden  (3) 
proceeded.  Ex  parte  Blades  (4)  carries  the  principle  to  its  utmost 
extreme,  further,  indeed,  than  I  should  like  to  ga"  The  promise 
in  Ex  parte  Breden  (8)  was,  to  pay  the  specific  thing  at  a  particular 
time;  and  the  circumstances  which  interposed  between  the  making 
and  the  performance  of  the  promise  were  entirely  unforeseen.  I 
cannot  see  that  the  circumstances  of  this  case  bring  it  within  the 
principle  I  refer  to.  In  Bayer's  Case  (5)  in  this  Court,  we  acted 
upon  a  different  state  of  ikcts  from  those  which  were  before  the 
Court  of  Queen's  Bench.  The  applicant  was  defeated  in  his  just 
expectation :  he  would  have  recovered  the  money  in  time,  but  for 
the  obstacles  thrown  in  the  way  by  his  debtor.  I  fail  to  see  any- 
thing of  the  kind  here.  The  applicant's  brother  owed  him  a  sum 
of  money,  which  he  hoped  and  expected  would  be  paid.    But  I 

(1)  Law  Rep.  2  a  P.  at  p.  246. 

(2)  32  L.  T.  (N.S.)  660.  (4)  44  L.  J.  (C.P.)  115. 

(3)  12  C.  B.  (N.S.)  350 ;  31  L.  J.  (5)  Ante,  p.  569. 
(C.P.)  321. 
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1875        cannot  see  that  he  had  such  a  reasonable  expectation  of  getting 
ExpABTK    the  money  in  time  as  will  bring  the  case  within  the  principle 
Bantabd.    enunciated  by  Erie,  C J.    Therefore  the  order  prayed  must  be 
refused. 

With  regard  to  Ex  parte  Breden  (1),  I  desire  to  say  that,  seeing 
that  the  Lord  Chief  Justice  at  the  close  of  the  argument  intimated 
that  he  would  speak  to  the  other  judges  before  the  application  was 
disposed  of,  and  that,  after  time  taken  to  consider,  he  said  he  had 
conferred  with  the  judges  of  the  Court  of  Queen's  Bench,  and  that 
they  concurred  in  that  judgment,  I  cannot  for  a  moment  doubt 
the  accuracy  of  the  report,  spite  of  the  doubts  which  hare  been 
cast  upon  it. 

Gboye,  J.  I  am  of  the  same  opinion.  Not  only  must  tliere  be 
an  expectation  of  obtaining  the  money  at  the  proper  time,  but  it 
must  be  shewn  that  the  party  had  reasonable  grounds  for  that 
expectation.  Now,  I  do  not  find  upon  these  affidavits  that  this 
gentleman  had  such  fair  and  reasonable  grounds  for  expecting 
to  obtain  the  money  in  time  as  to  bring  him  within  the  role 
laid  down  by  Erie,  C. J.,  and  the  rest  of  the  Court,  in  Ex  park 
Breden.  (1) 

Abchibald,  J.  X I  am  of  the  same  opinion.    The  circumstances 

of  this  case  fall  yery  short  of  those  in  any  of  the  cases  where  the 

indulgence  here  asked  has  been  granted.    It  is  not  enough  that 

the  party  hopes  or  expects  he  may  be  able  to  borrow  the  money  by 

the  time  it  will  be  wanted :  and  the  facts  deposed  to  here  do  not 

amount  to  much  more.    There  is  no  statement  that  the  brother 

was  ever  able  to  pay  the  money  or  that  the  applicant  had  reaaon- 

able  expectation  that  he  ever  would  be  able.    The  statement  of 

the  attempts  to  obtain  the  money  from  other  sources  amounts  to 

nothing. 

Bute  refused. 

Morten  renewed  the  application,  upon  a  further  affidavit  made 
by  the  wife  of  William  B.  Banyard,  confirmatory  of  the  statements 
in  the  affidavits  of  the  applicant  as  to  the  existence  of  the  debt,  the 

(1)  12  0.  B.  (N.S.)  350 ;  31  L.  J.  (C.P.)  321. 
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promise  to  pay,  and  the  departure  of  her  husband  to  New  York^        1875 
and  concluding  with  an  ayerment  that  she  believed  her  husband's    ex  pabtb 
position  at  the  time  he  so  made  the  promise  to  his  brother  was 
such  as  to  give  him  a  belief  and  a  just  expectation  of  the  same 
being  fulfilled,  and  that  the  reason  of  such  non-fulfilment  arose 
purely  out  of  unexpected  reyerses  in  his  business. 
But  the  Court  adhered  to  its  former  decision. 

Attorueys  for  applicant :  Mardan  dk  Morten. 


ENGELBAGE  v.  NIXON.  June  18. 


Interpleader  Issue^E^italle  Claimr^Bankrupt  contnzeiir^  new  DehU  whilst 
trading  wUh  CoriBent  of  Trustee-^2  A  33  Viei.  c  Tl^  «.  26. 

Upon  an  interpleader  issue,  the  Court  will  take  notice  of  equitable  rights,— 
Denman,  J.,  doubting. 

Duncan  v.  Catkin  (Ante,  p.  554),  followed. 

In  1870,  E.  was  adjudicated  a  bankrupt,  and  was  allowed  by  the  trustee  to 
carry  on  his  business  for  the  benefit  of  his  creditors.  In  1875,  a  creditor,  whose 
debt  had  been  contracted  whilst,  and  who  was  ignorant  of  the  circumstances 
under  which,  E.  was  so  trading,  obtained  a  judgment  against  him,  under  which 
the  sheriff  seized  in  execution  furniture  which  E.  had  acquired  by  means  of  the 
profits  of  such'  trading.  Upon  an  interpleader  issue,  in  which  the  trustee  was 
plaintiff  and  the  execution-creditor  defendant  :•— 

Beld,  upon  the  authority  of  Troughton  v.  GUky  (Amb.  629),  that,  as  a 
Ck>urt  of  equity  would,  under  the  circumstances,  decree  the  goods  to  be  the  goods 
of  the  execution-creditor,  the  same  result  must  follow  upon  an  interpleader  issue 
in  a  Court  of  law. 

T 

»  •  • 

Intebplbadeb  issue  to  try  whether  certain  goods  seized  in 
execution  by  the  sheriff  of  Kent  on  the  18th  of  January,  1875, 
under  a  writ  of  fi.  fa.  on  a  judgment  in  the  Court  of  Common  Fleas 
recoyeied  by  the  defendant,  Nixon,  were  at  the  time  of  the  seizure 
the  property  of  the  plaintiff  as  against  the  defendant. 

The  issue  was  tried  before  Cockbum,  C.J.,  at  the  last  Spring 
assizes  at  Maidstone.  The  facts  were  as  follows : — One  Edwards, 
who  carried  on  the  business  of  an  advertising  agent  in  Thames 
Street,  London,  was  in  1870  adjudicated  a  bankrupt.  It  appieared 
from  the  proceedings  that  hirdebts  amounted  to  14,717£,  of  which 
90007.  was  secured,  the  rest  unsecured ;  that  his  stock-in-trade 
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1875  was  valued  at  252.,  his  book-debts  (nominally  2920Z.)  at  4502.,  and 
Bhoblbaok"  ^^  household  fiarnitnre  and  effects  (which  were  claimed  by  the 
«•  landlord  for  rent)  at  302. ;  and  that  no  diyidend  had  been  paid; 
nor  had  Edwards  obtained  his  discharge  under  the'  Act  The 
trustee  first  appointed  having  retired,  the  plaintiff  was  duly  ap- 
pointed trustee  in  his  place  in  the  year  1873. 

After  his  bankruptcy,  Edwards,  with  the  consent  of  the  trustee, 
continued  to  carry  on  business  as  before,  at  first  in  Thames  Street, 
and  afterwards  in  Bishopsgate  Street,  the  bankruptcy,  in  the  lan- 
guage of  a  witness  for  the  plaintiff,  being  ''  left  open,  to  give  the 
bankrupt  an  opportunity  of  trading  to  pay  his  old  creditors.'*  No 
accounts  of  the  profits  of  the  trade  were  ever  given  to  the  trustee ; 
but  inquiries  upon  the  subject  were  said  to  have  been  made  at  the 
bankrupt's  oflSce.  It  was  admitted  that,  though  there  were  at 
first  some  profits,  the  business  had  latterly  been  carried  on  at  a 
loss. 

The  trustee,  finding  that  there  were  judgments  against  Ed- 
wards at  the  suit  of  new  creditors,  and  that  he  possessed  fur- 
niture and  effects  (acquired  by  him  since  the  bankruptcy)  at  a 
place  called  Wigan  Hall  House,  Sevenoaks,  on  the  14th  of 
January,  1875,  obtained  from  him  the  key,  and  placed  a  man  in 
possession  there.  The  sheriff  of  Kent  entered  on  the  18th  under  a 
fi.  fa.  at  the  suit  of  the  defendant,  and  seized  the  furniture,  where- 
upon the  plaintiff,  as  trustee,  claimed  it ;  and  the  sheriff  took  out 
an  interpleader  summons. 

The  defendant  had  no  notice  that  Edwards  had  been  bankrupt 

The  Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff,  sub- 
ject to  leave  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him,  on  the  grounds, — 1.  that^  upon  the  facts  proved  at  tiie 
trial,  the  plaintiff  did  not  become  the  owner  of  the  goods  seized  by 
the  sheriff. — 2.  that,  if  he  did  become  such  owner,  he  was  pre* 
eluded  from  asserting  his  right  to  the  goods  as  against  the  defend- 
ant,— 8.  that  the  defendant  was  beneficially  entitled  to  the  goods 
as  against  the  plaintiff    The  Court  to  draw  inferences  of  fiaci. 

WtBtB,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly* 
W.  A.  Lewis  shewed  cause.    The  contention  on  the  part  of  the 
defendant  rests  upon  the  doctrine  supposed  to  have  been  ertab* 
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liflhed  by  the  case  of  Trcughton  t.  Qithy  (1),  that»  if  an  uncerti*       1875 

floated  bankrupt  trade,  with  the  permiBsion  of  the  assignees^  and   TCwat^A^" 

oontract  new  debts,  an  equity  arises  by  which  subsequent  cieditoiB      ^*' 

acquire  a  preference  with  rei^)ect  to  the  aft^-^aoqnired  effects. 

That,  however,  was  an  administration  suit,  and  the  case  was 

decided  upon  its  specific  facts,  and  by  one  who  was  a  judge  of  the 

facts,  and  who  drew  an  inference  that  the  bankrupt  was  allowed 

by  his  creditors  to  trade  for  his  own  benefit    Here,  however,  the 

trade  was  to  be  carried  on  for  the  benefit  of  the  creditors.    The 

judgment  of  Lord  Camden  is  to  this  effect, — **  This  is  the  case  of 

a  man  who  has  demeaned  himself  to  the  satisfaction  of  his  creditors, 

and  under  such  behaviour  suffered  to  trade  for  four  years  without 

interruption  or  claim.    I  believe  it  was  the  intention  of  the 

creditors  that  he  should  trade  for  his  own  benefit  •  .  •  The 

creditors  knew  that  the  bankrupt  continued  to  trade,  and  that  he 

was  trading  with  a  multitude  of  persons ;  and,  in  order  to  do  thal^ 

it  was  necessary  he  should  take  as  well  as  give  credit.    This  is  a 

declaration  to  all  mankind  that  he  had  sufficient  capacity.    It 

falls  within  the  principle  that,  if  a  man  having  a  lien  stands  by 

and  lets  another  make  a  new  security,  he  shall  be  postponed,—^ 

the  common  case  of  first  mortgagee  suffering  a  second  mortgage, 

without  giving  notice  of  his  security.    Therefore  I  think  that  the 

creditors  under  the  commission  ought  to  lose  their  priority."   That 

case  has  been  much  doubted,  and  virtually  overruled.  In  Expark 

Brawn  (2),  Lord  Loughborough,  speaking  of  it,  says :  ''  The  case 

before  Lord  Camden  was  upon  the  laches  of  the  first  creditors,  and 

the  false  credit  which  they  gave.**    In  Everett  v.  Bachhouee  (3),  it 

was  held  that  an  uncertificated  bankrupt  in  general  can  acquire 

property  only  for  the  creditors :  and  Sir  W.  Orant,  M.B.,  speaks 

of  TroufflUon  ▼.  OiHetf  (1)  as  a  decision  on  the  particular  ciroum* 

stances.    JBs  parte  Martin  (4)  expressly  overrules  it.     ''  With 

respect  to  Trouffhian  v.  Ottiey'*  (1),  says  Lord  Eldon  (5),  «'very 

great  difficulties  occur  upon  that  case ;  and,  though  it  was  the 

decision  of  Lord  Camden,  it  has  never  been  considered  as  of  veiy 

high  authority/*    In  Ex  parte  Crew  (6)  his  lordship  again  speaks 

(1)  Amb.  629.  (4)  16  Yes.  114. 

(2)  2  Yoa.  Jun.  66,  68.  (6)  15  Yes.  at  p.  116« 

(3)  10  Yes.  94.  (6)  16  Yes.  286,  238. 
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875  of  Trouffhion  r.  Oiffey  (1)  as  being  "  attended  with  safficient  diffi- 
EmwLBACK  cnlty/'  Ex  parte  Lees  (2),  at  first  sight,  would  seem  to  be  opposed 
KnoK  ^  ^^^  ^^^*  There  was,  howeyer,  plain  collusion  there.  Tueker 
T.  Hemaman  (3)  was  a  decision  which  rested  upon  its  own  special 
circumstances.  Trouffhhn  v.  CUtiey  (1)  and  IhereU  y.  Baek- 
Jumee  (4)  were  cited  there :  but  the  other  cases  above  referred  to 
were  not  cited  Cole  y.  Coles  (5)  is  a  particularly  strong  autho* 
rity  in  fisiyour  of  the  plaintiff.  It  was  there  held  that  the  omission 
of  the  assignees  of  an  insolvent  debtor  to  sell  or  take  possession  of 
the  copyhold  estate  of  the  insolyent^  or  to  cause  an  entry  of  the 
assignment  or  copy  of  the  appointment  of  the  assignee  to  be  made 
on  the  court  rolls,  or  to  possess  themselves  of  the  copies  of  court 
roll  for  a  period  of  nineteen  years  after  the  insolvency,  whereby 
the  insolvent  was  enabled  to  retain  the  property  and  hold  himself 
out  as  the  owner,  and  mortgage  it  for  value  to  a  person  who  had 
no  actual. knowledge  of  the  insolvency,  did  not  constitute  an  equit- 
able ground  for  giving  such  mortgagee  a  charge  in  priority  to  the 
title  of  the  assignee.  In  giving  judgment,  Sir  James  Wigram,  Y.G^ 
says  (6) :  ''  I  cannot  say  there  .has  been  that  gross  negligence  on 
the  part  of  the  assignee  as  should  induce  a  Court  of  equity  to  in- 
terpose on  behalf  of  a  mortgagee  to  postpone  the  creditors  of  the 
insolvent/' 

[Brett,  J.  But  the  judgment  clearly  recognizes  the  principle 
upon  which  Troughton  v.  CHUetf  (1)  was  decided.  Lord  Justice 
Turner  says  (7) :  "  Mr.  Bolt^  on  behalf  of  the  official  assignee,  has 
said  that  the  circumstances  of  this  case  are  different  from  those 
in  the  case  of  Trouffhion  v.  OiSetf.  (1)  The  circumstances  of  one 
case  must,  to  a  certain  extent,  necessarily  differ  from  those  of 
another;  but  the  Court  is  to  look  to  the  principle  laid  down  in 
that  case  by  Lord  Camden  in  these  very  distinct  terms :  '  It  £Uls 
within  the  principle  that,  if  a.  man  having  a  lien  stands  by  and  lets 
another  make  a  new  security,  he  shall  be  postponed.'  Therefore, 
the  result  in  this  case  is,  that  it  must  be  considered  as  coming 
within  the  principle  of  TroitgJUon  v.  OiUey!*  (1)  ] 

(1)  Amb.  629.  (4)  lO.Ves.  94. 

(2)  16  Ves.  472.  (5)  6  Haw,  617. 

(3)  1  S.  &  G.  394 ;  22  L.  J.  (Ch.)  (6)  6  Hare,  at  p.  523. 

487 ;  on  appeal,  4  D.  M.  &  G.  396 ;  (7)  22  L.  J.  (Ch.)  at  p.  792. 

22  L.  J.  (Ch.)  791. 
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The  26th  section  of  the  Bankraptcy  Act,  1869  (82  &  33  Vict.       1875 
•0.  71),  eiiacts  that   ^  the    trustee   may  appoint  the   bankrupt  ~^^^^I^ 
himself  to    superintend    the   management  of  the  property  or      ^i** 
4kny  part  thereof,  or  to  carry  on  the  trade  of  the  bankrupt  (if 
any)  for  the  benefit  of  the  creditors,  and  in  any  other  respect 
to  aid  in  administering  the  property  in  such  manner  and  on 
such  terms  as  the  creditors  direct."    ]Sfo  formal  appointment  is 
necessary. 

WUliSf  in  support  of  the  rule. .  The  bankrupt  was  permitted  to 
trade  from  1870  till  1875  without  any  examination  or  inquiry  as 
to  what  he  was  doing,  except  that  an  attorney's  derk  called  pro- 
bably once  at  his  office;  and  when  the  defendant's  debt  was 
contracted  he  appeared  to  be  carrying  on  a  different  business  and 
at  a  different  place  for  his  own  benefit.  The  26th  section  of  the 
Bankruptcy  Act,  1869,  contemplates  the  carrying  on  the  trade 
which  has  become  the  trade  of  the  assignee  or  of  the  creditors,  as 
in  Cox  T.  Sickman,  (1)  That  section  is  in  substantially  the  same 
terms  as  s.  85  of  1  &  2  Yict.  c.  56.  Notwithstanding  the  remarks 
•of  Lord  Eldon  in  Ex  parte  Martin  (2),  the  doctrine  of  Lord 
Camden  in  Troughton  y.  OiUey  (3)  has  neyer  been  impeached. 
Lord  Eldon  at  that  time  entertained  the  notion  that  thero  could 
not  be  two  commissions  existing  at  the  same  time.  But  that 
lias  long  since  been  exploded:  Morgan  y.  Knight.  (4)  In  Ex 
jfarte  Bourne  (5),  Lord  Eldon  himself  says :  ^  Take  the  instance 
of  a  commission  taken  out  in  1820,  and  another  taken  out  against 
the  same  person  four  or  fiye  years  afterwards  upon  a  subsequent 
trading ;  according  to  the  strict  law,  the  creditors  taking  out  the 
commission  in  1820  would  have  a  right  to  all  the  subsequently- 
.acquired  property,  until  he  sLould  haye  obtained  his  certificate 
under  such  first  commission ;  but,  if  he  has  been  permitted  to  go 
into  the  world  as  a  trader,  and  to  gain  credit  as  such,  whateyer  a 
Court  of  law  might  say  about  the  rights  of  the  creditors  under  the 
first  commission,  this  Court  has  said  it  would  support  the  second 
<M>mmission  to  this  extent, — that  it  would  not  permit  the  creditors 

(1)  3  C.  B.  (N.S.)  623 ;  27  L.  J.         (3)  Amb.  629. 

<C.P.)129;  8H.L.C.268.  (4)  16  C.  R  (N.S.)  669;  33  L.  J. 

(2)  16  Yes.  U4, 116.  (C.P.)  168. 

(6)  2  Gl.  &  J.  137, 141. 
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1875  under  the  first  commission  to  take  that  which  they  could  not  take 
Engelbaok"  without  injustice  to  the  creditors  under  the  second,  whom  they 
Nixon  ^^^  permitted  to  deal  with  the  bankrupt  as  if  he  had  hb  certifi- 
cate ;  and  that  they  should  only  take  that  part  of  the  bankrupt's 
subsequently-acquired  property  which  should  remain  after  all  the 
creditors  who  had  been  so  permitted  to  deal  with  him  after  the 
first  commission  should  have  been  paid ;  that  the  profits  deriyed 
by  the  bankrupt  from  such  subsequent  dealings  shall  belong  to 
the  creditors  under  the  first  commission,  but  the  debts  contracted 
in  his  trading  after  he  secondly  engaged  in  trade  with  the  permis- 
sion of  those  creditors  shall  be  first  paid."  That  is  a  direct  affirm- 
ance of  the  doctrine  of  Troughion  v.  Giiley.  (1)  Upon  the  same 
principle,  in  Ex  parte  Buthr^  re  Bakeivell  (2),  it  was  held  that, 
where  an  assignee  under  a  second  commissiou,  under  which  the 
bankrupt  obtained  his  certificate,  but  did  not  pay  15s.  in  the 
pound,  lay  by  while  the  bankrupt  was  subsequently  trading  to  a 
great  extent  for  a  period  of  eight  years  without  making  any  claim 
to  his  subsequently-acquired  property,  and  the  party  then  became 
bankrupt  a  third  time, — the  assignees  under  the  third  bankruptcy, 
and  not  the  assignees  under  the  second  commission,  had,  on  prin- 
ciples of  equity,  the  preferable  claim  to  the  property  thus  subse- 
quently acquired.  Sir  John  Cross,  in  giving  judgment,  says  (3) : 
*'  It  is  very  true  that  Lord  Eldon  has  said,  in  Ex  parte  Martin  (4) 
and  in  Ex  parte  Storks  (5),  that  the  case  of  Troughton  v.  OiUey  (1) 
was  not  of  very  high  authority ;  but  the  decision  of  Lord  Camden 
in  that  case  has  never  been  overruled ;  and,  in  Ex  parte  Brown  (6), 
Lord  Loughborough  explains  the  principle  upon  which  the  deci- 
sion  in  that  case  was  founded,  saying,  'the  case  before  Lord 
Camden  was  upon  the  laches  of  the*  first  creditors  and  the  false 
credit  which  they  gave.' "  In  Butler  v.  Hobson  (7),  it  was  held 
that  goods  allowed  to  be  in  the  order  and  disposition  of  a  bankrupt 
as  reputed  owner,  by  the  consent  of  his  assignee,  are  liable  to  be 
seized,  upon  a  subsequent  insolvency,  by  the  assignee  of  the  In- 
solvent Debtors  Court    Tindal,  C.J.,  in  giving  judgment,  said  (8) : 

(1)  Amb.  629.  (5)  3  V.  &  B.  106 ;  2  Kose,  179. 

(2)  2  M.  D.  &  D.  731.  (6)  2  Ves.  Jun.  at  p.  68. 

(3)  2  M.  D.  &  D.  at  p.  741.  (7)  4  Bing.  K.  C.  290. 

(4)  15  Ves.  114.  (8)  4  Biiig.  N.  C.  at  p.  298. 
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''  It  appears  that^  from  the  date  of  tbe  second  commission  in  1828,  1875 
down  to  the  time  of  the  fiat  in  1836,  the  bankrupt  has  been  enoklbaok 
allowed  to  carry  on  trade  to  a  very  large  extent  with  the  consent  ^ixov. 
of  the  assignees  under  the  second  commission.  But  for  such  con- 
sent, they  might  haye  seized  at  any  time  after-acquired  property, 
and  have  divided  it  among  the  creditors  under  that  commission : 
the  bankrupt,  therefore,  could  have  had  the  ordering  and  disposi- 
tion of  it  only  by  the  consent  of  the  assignees.  The  question, 
therefore,  is  whether  any  distinction  can  be  drawn  between  a  con- 
sent giyen  by  an  assignee  for  creditors  and  a  consent  given  by  any 
other  owner.  I  think  that,  on  principle,  and  on  the  language  of 
the  statute  (1),  no  such  distinction  can  be  taken.  The  case  of  an 
assignee  for  creditors  is  not  distinguishable  from  the  case  of  a 
trustee ;  and  if  a  trustee  clothed  with  the  character  of  legal  pro- 
prietor permitting  a  trader  to  have  the  order  and  disposition  of 
goods  is  liable  to  be  deprived  of  those  goods  upon  the  trader's 
becoming  bankrupt,  why  should  an  assignee  for  creditors  be  ex- 
empted from  the  same  consequences  ?  The  injury  to  others  is  the 
same,  and  is  occasioned  by  the  same  appearances  and  the  same 
conduct  on  the  part  of  the  person  legally  entitled  to  the  pro- 
perty." 

[Denman,  J.  Is  that  consistent  with  Nias  v.  Adamson  (2)  ? 
There,  the  assignees  of  an  uncertificated  bankrupt,  by  agreement, 
for  a  valuable  consideration  paid  to  them  by  a  third  person,  had 
left  the  bankrupt's  furniture  in  his  possession,  and  afterwards,  not- 
withstanding such  agreement,  seized  it ;  and  it  was  held  that  they 
were  justified  in  so  doing, — an  uncertificated  bankrupt  not  being 
entitled  to  retain  any  property  as  against  his  assignees.] 

There  the  assignees  had  not  by  their  conduct  permitted  any 
equities  of  a  third  party  to  intervene.  It  was  a  mere  question  be- 
tween the  bankrupt  and  his  assignees.  Lord  Justice  Turner,  in 
the  case  of  Tiicker  v.  nemaman  (3),  distinctly  recognizes  the 
authority  of  Troughiim  v.  Qitley.  (4) 

But  for  the  doubt  intimated  by  Mr.  Justice  Denman  in  the 
recent  case  of  Duncan  v.  Cashin  (5),  it  might  be  said  to  have  been 

(1)  6  Gea  4,  c.  16,  8.  72.  (Ch.)  791. 

(2)  3  B.  &  Aid.  225.  (4;  Amb.  629. 

(3)  4  D.  M.  &  G.  395, 400 ;  22  L.  J.         (5)  Ante,  p.  654. 
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1875        firmly  settled  that  the  Court  will  upon  an  interpleader  issue  consider 
Engelback"  the  equitable  rights  of  the  parties :  Boaeh  v.  Wriffht  (1) ;  Shingler 

Nixon   *   ^'  ^'^  (^) '  -^^^^  ^'  ^^P^  (3) »  -B^**^  <>/  Ireland  v.  Perry.  (4) 

[Denkan,  J.  I  rested  my  judgment  in  Duncan  y.  G!M&i»  (5) 
upon  the  ground  of  what  I  understood  to  be  the  agreement  of  the 
parties  at  Chambers,  that  the  judge  should  deal  with  the  equities.] 
The  object  of  an  interpleader  issue  is  to  inform  the  mind  of  the 
Court  as  to  who  is  entitled  to  the  beneficial  ownership  of  the 
goods. 

Brett,  J.  This  case  has  been  yery  fully  and  yery  ably  argued 
on  both  sides.  I  haye  come  to  the  conclusion  that  the  rule  to 
enter  a  yerdict  for  the  defendant  should  be  xnade  absolute.  The 
dispute  arises  upon  an  interpleader  issue  between  the  plaintiff 
as  trustee  of  one  Edwards,  a  bankrupt,  and  the  defendant,  a  cre- 
ditor of  Edwards,  who  had  obtained  judgment  and  execution 
against  his  goods.  It  was  reseryed  for  the  Court  to  draw  inferences ; 
and  the  inference  I  draw  from  the  &cts  reported  to  us  is  as  fol- 
lows : — Edwards,  who  carried  on  the  business  of  an  adyertising 
agent,  was  adjudicated  a  bankrupt  in  1870.  The  plaintiff  was  duly 
appointed  trustee ;  and,  in  order  to  obtain  something  for  the  cre- 
ditors, he  allowed  Edwards  (who  neyer  obtained  a  discharge  under 
the  Act)  to  remain  in  the  office  and  carry  on  his  business  as  before. 
At  first  the  business  was  remuneratiye,  but  latterly  it  had  been 
carried  on  at  a  loss.  Whilst  Edwards  so  carried  on  his  trade,  he 
contracted  a  debt  with  Nixon,  who  had  no  notice  of  the  bank- 
ruptcy;  and  Nixon  obtained  a  judgment  against  him  in  this  Court, 
under  which  the  sheriff  of  Kent,  on  the  18th  of  January,  1875, 
seized  certain  furniture  at  the  residence  of  Edwards  at  Seyenoaks, 
which  on  sale  realized  136/.  The  furniture  so  seized  had  been 
acquired  by  Edwards  by  means  of  his  trading  in  the  manner  be- 
fore mentioned.  Under  these  circumstances,  I  entertain  but 
little  doubt  that  at  law  the  furniture  in  question  belonged  to  the 
plaintiff  as  trustee.  But  we  are  called  upon  to  decide  the  rights 
of  the  parties  under  an  interpleader  issue  obtained  at  the  in- 
stance of  the  sheriff,  in  which  case  other  than  legal  considerations 

(1)  8  M.  &  W.  155.  (3)  Law  Rep.  8  Ex.  269. 

(2)  7  a  &  N.  65  ;  30  L.  J.  (Ex.)         (4)  Law  Rep.  7  Ex.  14, 
322.  (5)  Ante,  p.  554. 
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arise.    It  seems  to  me  that  the  facts  proved  bring  this  ease  pre-        1875 
cisely  within  Trotiffhton  v.  Giiley.  (1)    It  was  suggested  by  the  Engblback 
learned  counsel  for  the  plaintiff  that  that  case  had  been  overruled      kixok. 
or  was  wrongly  decided ;  and  expressions  of  Lord  Eldon  in  sub- 
sequent cases  were  referred  to  intimating  his  disapproval  of  it, — 
amongst  others.  Ex  parte  Martin.  (2)     Be  that  as  it  may,  Mr. 
Willis  has  satisfied  us  that  no  Court  of  equity  has  overruled 
TrougMon  v.  GiOey  (1),  but  that,  on  the  contrary,  it  has  repeatedly 
been  afiSrmed.      Lord  Eldon  himself,  in  Ex  parte  Bov/rne  (3), 
seems  to  have  accepted  the  doctrine  of  Troughtan  v.  GiUey  (1)  as 
an  equitable  doctrine  then  in  force.    So,  in  Ex  parte  Butler  (4), 
Sir  John  Cross,  sitting  in  the  Court  of  Bankruptcy,  affirmed  the 
doctrine  of  Troughtan  v.  Gitleg.  (1)    And,  further,  there  is  the 
exceedingly  strong  authority  of  the  Lords  Justices  Turner  and 
Knight  Bruce  in  Tucker  v.  Hemaman  (5),  in  favour  of  Troughtan 
T.  CHUey  (1),  as  an  existing  equitable  doctrine.    Inasmuch,  there- 
fore, as  I  think  the   present   case  falls  within  the  principle 
there  enunciated,  it  follows  that,  as  a  Court  of  equity  would 
decree  that  the  furniture  in  question  belongs  to  the  defendant 
rather  than  to  the  plaintiff,  this  Court  must  in  like  manner  hold 
that  the  defendant  has  the  better  title.    It  by  no  means  follows 
that,  if  this  had  been  a  dispute  between  the  plaintiff  and  Edwards 
in  a  Court  of  law,  the  former  would  not  have  succeeded,  according 
to  Niae  Y.  Adamson.  (6)     There  was  no  interpleader  there,  and 
consequently  no  question  arose  as  to  equitable  rights.    The  dis- 
pute arose  between  the  assignee  and  the  debtor;  and,  as  the  bank- 
rupt in  strict  law  could  acquire  no  right,  the  Court  held  that  the 
property  belonged  to  the  assignee.    If,  therefore,  this  had  been  an 
action  by  the  plaintiff  against  Edwards,  we  must  have  held  that 
this  furniture  belonged  to  the  assignee.    But  the  dispute  here 
arising  between  the  trustee  in  bankruptcy  and  an  execution- 
creditor,  and  as  a  Court  of  equity,  as  I  have  already  observed, 
would  have  decided  in  favour  of  the  defendant,  must  we  not  in 
like  manner  hold  that  he  has  the  better  title  to  the  goods  ? 

(1)  Amb.  629.  (4)  2  M.  D.  &  D.  731,  741. 

(2)  15  Yes.  115.  (6)  4  D.  M.  &  G.  395;  22  L.  J. 

(3)  2  GL  &  J.  137,  at  p.  141.  (Ch.)  791. 

(6)  3  a  ft  Aid.  225. 
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1875  That  depends  upon  the  question  whether,  upon  an  interpleader 

^OELBAOK  issue,  we  are  entitled  to  take  notice  of  equitable  rights  or  claims, 
.     NiJoN.      and  to  say  that  this  plaintiff,  as  against  this  defendant,  has  no  right 
to  the  furniture  seized.    The  power  of  a  Court  of  law  to  entertain 
equitable  claims  seems  to  me,  for  the  reasons  which  I  gave  in  the 
recent  case  of  Duncan  y.  Cashin  (1),  to  be  now  settled.    Although 
my  Brother    Bramwell  doubted  it  in  Rusden  v.  Pope  (2),  the  rest 
of  the  Court  came  to  the  conclusion  that  it  was  competent  to  them 
to  do  so.    The  statement  in  the  head-note  to  that  case  is  this, — 
''  Upon  an  interpleader  issue  the  Court  will  consider  the  equitable 
rights  of  the  parties  f  and  that  seems  to  me  to  be  a  correct  state- 
ment of  the  point  decided.     There,  the  action  was  brought  by  the 
mortgagees  of  a  ship  agaidst  persons  to  whom  she  had  been  char^ 
tered  by  them  after  the  mortgage.    The  charterers  interpleaded, 
and  an  issue  was  directed  between  the  plaintiffs  and  the  trustee  in 
bankruptcy  of  the  mortgagors ;  and,  upon  a  case  stated  between 
the  parties,  the  question  was  whether  the  plaintiffs  were  entitled 
to  the  freight  as  against  the  claimant,  the  trustee :  the  Court  held 
that,  inasmuch  as  the  plaintiffs  were  equitably  entitled  to  the 
freight  as  against  the  owners,  and  the  trustee  could  only  claim  that 
to  which  the  bankrupts  were  equitably  as  well  as  legally  entitled, 
the  plaintiffs  were  entitled  to  recover.    But  there  was  a  further 
authority  decided  by  the  same  Court,  yiz.  Bank  of  Ireland  t. 
Perry.  (3)    There  a  special  case  was  stated  upon  an  inljprpleader 
issue  in  an  action  by  the  defendant  against  merchants  in  London, 
to  recover  the  balance  of  the  price  of  a  cargo  of  grain  sold  by  him 
to  them,  which  sum  the  plaintiffs  claimed  to  have  applied  in  dis- 
charge of  a  bill  drawn  upon  and  accepted  by  the  defendant^  and 
discounted  by  them.    The  Court  held  that  the  plaintiffs  were 
equitably  entitled  to  have  a  certain  sum  in  the  hands  of  the 
London  merchants  applied  pro  tanto  in  discharge  of  the  bill  so 
discounted  by  them.     In  giving  judgment,  Cieasby,   B.,  says: 
The  case  has  been  presented- to  us  sitting  in  a  Court  of  equity, 
and  we  are  asked  to  say  that  in  equity  the  plaintiffs  have  a  right 
to  the  money  in  dispute.    Whether  they  have  or  not  depends 

(1)  Ante,  p.  564.  (2)  Law  Rep.  3  Ex.  269. 

(3)  Law  Bep.  7  Ex.  14. 
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mainly  on  Ex  parte  Waring  (1),  and  the  cases  which  have  fol-        1875 
lowed  that  decision."     In  Duncan  r.  Cashin  (2),  althongh  my  enoblbaok" 
Brother  Denman  doubted,  my  Brother  Hnddleston  concurred  with      -^^qs 
me  in  following  the  decision  in  the  two  cases  in  the  Exchequer,  ^ 
itnd  I  think  that  decision  must  now  be  considered  a  binding  autho- 
rity in  this  Court,  that,  upon  an  interpleader  issue,  the  Court  will 
entertain  equitable  claims.    I  therefore  think  this  rule  should  be 
made  absolute. 

Grove,  J.  I  am  of  the  same  opinion,  and  I  hare  yery  little  to 
add.  The  case  of  Troughion  v.  Qitley  (3),  so  farj^from  being*0Ter- 
ruled,  appears  to  hare  been  recognized  on  several  occasions  as 
laying  down  a  soimd  rule  of  equity.  It  certainly  was  adversely 
observed  upon  by  Lord  Eldon  in  Ex  parte  Martin  (4)  and  in  one 

• 

other  case.  (5)  But,  in  Ex  parte  Bourne  (6),  his  Lordship  acted 
upon  the  principles  upon  which  Troughion  v.  QiOeg  (3)  is  founded, 
and  which  I  take  to  be  this,  that,  where  a  bankrupt  trades  without 
the  knowledge  of  his  assignees  or  trustee,  any  property  which  he 
may  acquire  by  so  trading  will  pass  to  the  creditors  under  the  bank- 
ruptcy ;  but  thaty  if  the  assignees  or  trustee  permit  him  to  trade, 
and  knowingly  allow  him  to  treat  with  new  creditors  who,  in 
ignorance  of  his  circumstances,  deal  with  him  upon  the  faith 
of  his  ability  to  contract,— -especially  where  he  has  changed  his 
trade  or  the  place  of  carrying  it  on, — ^the  new  creditors  have  a 
right  to  be  paid  out  of  the  newly-acquired  assets  before  the 
<}reditors  under  the  first  bankruptcy.  The  only  doubt  that 
<sould  arise  is  occasioned  by  s.  26  of  the  Bankruptcy  Act,  1869, 
which  provides  that  'Hhe  trustee  may  appoint  the  bankrupt 
himself  to  superintend  the  management  of  the  property  or 
«ny  part  thereof,  or  to  carry  on  the  trade  of  the  bankrupt  (if  any) 
for  the  benefit  of  the  creditors,  and  in  any  other  respect  to  aid  in 
administering  the  property,  in  such  manner  and  on  such  terms  as 
the  creditors  direct  But  that  section,  as  Mr.  Willis  pointed  out, 
itpplies  only  to  the  case  of  an  arrangement  between  the  trustee 
imd  the  bankrupt  that  the  latter  may  continue  to  carry  on  the 

(1)  19  Ves.  345.  (4)  16  Ves.  114. 

(2)  Ante,  p.  554.  (5)  Ek  parte  Crew,  16  Yes.  236.     , 

(3)  Amb.  629.  (6)  2  QL  &  J.  137. 
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1875  trade  as  agent  of  the  former  and  for  the  benefit  of  the  creditors, 
Enoelbace^  ^^^  ^^^  ^  ^  ^^^  where  the  trade  is  carried  on  under  a  secret 
arrangement  between  the  trustee  and  the  bankrupt^  whereby  the 
bankrupt  is  enabled  to  enter  into  fresh  engagements  and  incur 
liabilities  to  third  persons  without  notice  of  his  actual  condition, 
or  where  the  trustee  has  by  his  laches  in  lying  by  induced  third 
persons  to  deal  with  the  bankrupt  as  if  no  bankruptcy  had  occurred^ 
I  see  no  distinction  between  Troughton  v.  GiUeif  (1)  and  the 
present  case  which  could  in  any  way  operate  to  the  prejudice  of 
the  subsequent  creditors.  For  the  reasons  given  by  Tindal,  GJ.^ 
in  Butler  y.  Edbson  (2),  it  is  the  same  whether  the  bankrupt  be 
allowed  to  continue  the  trade  for  his  own  benefit  or  for  the  benefit 
of  his  former  creditors.  Troughlon  v.  Oitley  (1)  was  recognized  by 
Lord  Eldon  himself  in  Ex  parte  Bourne  (3),  and  was  followed  by 
the  Lords  Justices  in  Tucker  v.  Semaman  (4),  and  therefore  must 
be  considered  as  laying  down  the  true  principle  upon  which  a 
Court  of  equity  would  act  under  such  circumstances  as  these. 

As  to  whether  or  not  it  is  competent  to  a  Court  of  law  to  take 
notice  of  equitable  considerations  upon  an  interpleader  issue,  I 
understand  the  doctrine  to  have  been  fully  accepted  and  acted 
upon  at  Chambers.  I  do  not  say  that  it  will  apply  in  all  cases, 
because  there  may  be  some  in  which,  for  want  of  the  proper 
machinery,  a  Court  of  law  would  be  unable  to  apply  it  to  the 
fullest  extent. 

Denmak,  J.  The  question  here  arises  as  between  the  trustee  of 
an  uncertificated  (or  undischarged)  bankrupt  and  an  execution 
creditor  who  has  seized  furniture  acquired  by  the  bankrupt  after 
his  bankruptcy  upon  premises  in  which  the  bankrupt  resided,  and 
which  furniture  had  not  been  taken  possession  of  by  the  trustee 
until  after  execution  issued.  After  the  full  discussion  the  case  ha» 
undergone,  I  come  to  the  same  conclusion  that  the  rest  of  the 
Court  have  oome  to  as  to  how  a  Court  of  equity  would  decide 
between  these  two  parties.  I  think  the  case  of  Troughion  v. 
QiHey  (1)  is  a  binding  authority  in  equity.   Although  occasionally 

(1)  Amb.  629.  (4)  4  D.  M.  &  G.  395;  22  L.  J. 

(2)  4  BiDg  N.  G.  290,  299.  (Gh.)  791. 

(3)  2  Gl.  &  J.  137. 
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observed  upon^  it  has  repeatedly  been  recognized  from  a  very  early       1875 
period  down  to  very  lately ;  and,  according  to  that  case,  as  between   Enoelback 
these  parties,  the  defendant  would  be  held  to  have  the  better      ^  ** 
right  That  being  so,  we  are  fally  justified  in  saying  that  in  equity 
the  plaintiff  has  not  a  right  to  the  goods  in  question  as  against 
the  defendant  Each  has  a  right  as  against  the  bankrupt  Accord- 
ing to  Niaa  v.  Adamson  (1),  as  between  the  trustee  and  the  bank- 
rupt, the  former  would  in  law  be  entitled  to  the  goods.    He  has  a 
duty  to  perform ;  and  he  had  possession  of  the  goods  when  the 
sheriff  went  in.  On  the  other  hand,  the  defendant  has  a  right  of  a 
high  kind  under  his  execution.    And  we  come  to  the  conclusion 
that  equity  would  decree  the  prior  right  to  be  in  the  defendant. 
The  difficulty  is  as  to  how  far  a  Court  of  law  may  upon  an  issue  of 
this  kind  take  notice  of  equitable  rights.    We  have  not  been  very 
accurately  informed  as  to  what  is  the  machinery  which  a  Court  of 
equity  would  bring  to  bear  upon  a  case  of  this  kind.    And  I  must 
confess  I  entertain  considerable  doubt,  although  I  do  not  see  my 
way  so  clearly  as  to  say  that  I  feel  confident  we  are  not  doing 
justice.    The  doubts  I  ventured  to  intimate  in  the  recent  case  of 
Duncan  v.  Cashin  (2)  are  not  wholly  removed.    In  that  case,  as 
well  as  in  the  two  cases  in  the  Exchequer,  there  was  something 
like  an  agreement  between  the  i>arties  to  submit  themselves  to 
the  equitable  jurisdiction  of  the  Court;  and  it  was  upon  that 
ground  that  my  judgment  proceeded.    I  do  not  quite  see  how, 
sitting  in  a  Court  of  law,  we  are  to  do  full  justice  to  all  the  parties 
as  a  Court  of  equity  or  a  Court  of  bankruptcy  might  do.    But  I 
feel  that  I  ought  to  accept  the  decision  in  Duncan  v.  Cashin  (2)  as 
the  judgment  of  the  Court;  and  though,  if  the  matter  were  res 
integra,  I  might  have  considered  myself  free  to  discuss  it,  I  see  no 
reason  why  we  should  not  decide  this  question  upon  equitable 
grounds.   I  therefore  agree  with  the  rest  of  the  Court,  though  not 
without  some  doubt  and  hesitation. 

Bide  absolute. 

Attorneys  for  plaintiff:  Chver  dt  Norton, 
Attorneys  for  defendant :  Be^^  Lane^  dt  Co. 

(1)  BKSsA.  225.  (2)  Ante,  p.  554. 
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1875  '  GWmNELL  v.  EAMBR  and  Wifb. 

Juno  22 

!_  Nuisance -^Leaving  an  insecure  Orating  in  a  public  Foot-path — Landlord  and 

Tenant. 

A.  was  injured  by  the  giving  way  of  a  grating  in  a  public  foot-way,  which  was 
used  for  a  coal-shoot  and  for  letting  light  into  the  lower  part  of  premises  adjoin- 
ing. These  premises  were  at  the  time  of  the  accident  under  lease  to  6.,  who 
covenanted  to  repair  and  keep  in  repair  all  except  the  roofs,  main  walls,  and 
miun  timbers.  At  the  time  of  the  demise  the  grating  was  unsafe ;  but  there  was 
no  evidence  that  C,  the  landlady,  had  any  knowledge  of  its  unsafe  state ;  and  the 
jury  found  that  no  blame  was  attributable  to  her  for  not  knowing  it  :^ 

Held,  upon  the  authority  of  Pretty  v.  Bickmore  (Law  Bep.  8  C.  P.  401),  that 
no  action  was  maintainable  against  C. 

At  the  time  of  the  accident,  A.  was  not  passing  along  the  way,  but  was  stand- 
ing on  the  grating  to  talk  with  a  person  at  a  window  above  it  :^- 

Held^  that  A.  was  not  making  an  improper  use  of  the  grating. 

This  was  an  action  to  recover  damages  for  an  injury  sustained 
by  the  plaintiff  in  consequence  of  the  giving  way  of  a  grating  in 
the  foot-pavement  adjoining  premises  No.  8,  St.  Oeorge's  Square, 
Cheltenham,  of  which  the  female  defendant  was  the  owner. 

The  declaration  was  in  the  common  form.  Fleas,  not  guilty, 
not  possessed,  denial  of  liability,  and  that  the  plaintiff  was  not 
lawfully  using  the  way.    Issue  thereon. 

The  cause  was  tried  before  Quain,  J.,  at  the  last  Spring  assizes 
at  Gloucester.  The  facts  were  as  follows: — On  the  16th  of 
August^  1874,  the  plaintiff,  wishing  to  see  a  Mr.  Hodges,  who 
lodged  at  the  house  No.  8,  St  George's  Square,  and  finding  the 
window  open,  went  up  to  it  and  stood  upon  an  iron  grating  which 
was  flush  with  the  foot-path,  serving  the  double  purpose  of  a  coal- 
shoot  and  an  access  of  light  to  the  kitchen  below.  This  grating 
had  been  placed  there  about  thirty  years  ago,  and  there  was  no 
suggestion  that  any  repair  had  been  done  to  it  since.  Whilst  the 
plaintiff  stood  there,  a  bar  of  the  grating,  weakened  by  time  and 
rust,  gave  way,  and  his  leg  slipped  through  and  was  injured.  At 
the  time  of  the  accident,  the  house  was  in  the  occupation  of  a 
tenant  who  held  under  an  agreement  dated  the  24th  of  July, 
1873,  containing  a  covenant  on  the  tenant's  part  to  repair  and 
keep  the  premises  in  tenantable  repair  and  condition,  except  the 
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roofs,  main  walls,  and  main  timbers,  which  were  to  be  kept  in        1875 
repair  by  the  lessor.  GwihmmjT 

The  tenant  swore  that  the  grating  was  in  no  worse  state  at  ^he      y;^^ 
time  of  the  accident  than  it  was  in  at  the  commencement  of  his 
tenancy,  at  Michaelmas,  1873:  and  a  witness  who  had  assisted  at 
the  original  fixing  of  the  grating  expressed  an  opinion  that  it  was 
not  in  a  safe  condition  at  Michaelmas,  1873. 

It  was  objected  for  the  defendants,  that,  under  the  circumstances, 
the  tenant  was  the  person  liable,  and  not  the  landlord,  and  that 
the  plaintiff  was  not  properly  using  the  way  at  the  time  of  the 
accident. 

For  the  plaintiff  reliance  was  placed  upon  Owndy  v.  Jubber.  (1) 

In  answer  to  questions  put  to  them  by  the  learned  judge,  the 
jury  said :  '*  We  consider  this  grating  was  in  an  unsafe  condition 
when  the  house  was  let,  at  Michaelmas,  1873.  We  consider  the 
plaintiff  was  not  making  any  improper  use  of  the  place  when  the 
accident  occurred."    And  they  assessed  the  damages  at  507. 

The  learned  judge  nonsuited  the  plaintiff  on  the  ground  that 
there  was  no  evidence  that  Mis.  Earner  had  any  knowledge  of  the 
unsafe  state  of  the  grating  when  the  house  was  let 

At  the  request  of  the  plaintiff's  counsel,  a  third  question  was 
put  to  the  jury,  viz.  whether  the  insecurity  of  the  grating  was  such 
that  Mrs.  Earner,  with  reasonable  care  and  diligence,  ought  to 
have  discovered  it  when  she  let  the  house. 

The  jury  answered,  **  She  is  not  to  blame  for  not  knowing  it." 

S.  MatQiews,  Q.C.y  in  Easter  Term  last,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  for  5021,  pursuant  to  leave  reserved, 
or  for  a  new  trial  on  the  grounds  of  misdirection  and  that  the 
finding  on  the  third  question  was  against  the  weight  of  evidence. 

FoweUy  Q.(7.,  and  Jdf^  shewed  cause.  The  finding  of  the  jury 
exonerates  the  defendant  from  all  blame ;  and  the  evidence  abun- 
dantly warranted  it. 

[Bbett,  J.  Assuming  that  the  grating  was  unsafe  at  the  time 
of  the  letting,  but  without  the  knowledge  of  the  landlord,  and 
without  blame  to  him  for  not  knowing  it^  and  the  tenant  is  under 

(1)  6  B.  &  S.  78 ;  83  L,  J.  (Q.B.)  151. 
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1875        covenant  to  repair  and  keep  the  premises  in  repair, — is  the  land- 

GwiHHBLL    lord  liable  ?] 

Clearly  not  It  may  be  conceded  that  the  owner  may  be  liable 
to  an  action  for  an  injury  of  this  sort,  if  he  lets  the  premises  with 
knowledge  that  the  nuisance  is  existing  at  the  time,  and  makes  no 
provision  for  its  removal.  But,  where  the  landlord  has  taken  care 
to  provide  that  the  burthen  of  repairing  shall  be  borne  by  the 
tenant,  he  casts  off  all  responsibility  from  himself.  This  is  dis- 
tinctly laid  down  in  the  recent  case  of  Pretty  v.  Bickmore,  (1) 

In  Oandy  v.  Juhber  (2)  the  occupier  of  the  premises  was  not 
under  covenant  to  repair. 

Sawyer  (H.  MattJiews,  Q.(7.,  with  him),  in  support  of  the  rule. 
In  Pretty  v.  Bichmore  (1)  the  tenant  knew  of  the  defective  condi- 
tion of  the  coal-plate;  and  the  Chief  Justice  relies  upon  that 
circumstance. 

[Bbett,  J.  That  is  not  the  ground  on  which  the  judge  who 
tried  the  cause  puts  the  decision.] 

Before  that  case,  the  rule  was  understood  to  be  clear  that,  if  a 
landlord  lets  premises  with  a  dangerous  nuisance  upon  them,  he  is 
liable  for  the  consequences :  BaseweU  v.  Prior  (3) ;  Bex  v.  Pedly  (4) ; 
Thompson  v.  CHbson,  (5)  In  the  course  of  the  argument  in  the 
Court  of  Error  in  Oandy  v.  Jubber  (6),  Mr.  Mellish  said :  "  There 
can  be  no  doubt  that  whoever  demises  premises  with  a  nuisance 
upon  them  is  liable  for  mischief  occasioned  thereby."  To  this 
argument,  Erie,  C.  J.,  assents ;  for  he  says  (7) :  '*  A.  landlord  may 
be  responsible  if  there  is  a  duty  on  him  to  abate  a  nuisance  which 
he  does  not.  If  he  lets  the  premises  with  a  nuisance,  all  parties 
agree  that  he  is  responsible.*'  And  see  the  undelivered  judgment 
in  that  case,  reported  in  9  B.  &  8. 15. 

[Denhan,  J.,  referred  to  Cheetham  v.  Hampson  (8),  Payne  v. 
Sogers  (9),  and  Bussdl  v.  Shenton.  (10)  ] 

The   defendant,  having   let  the  premises  with  a  dangerous 

(1)  Law  Rep.  8  C.  P.  401.  (5)  7  M.  &  W.  456. 

(2)  5  B.  &  S.  78;  33  L.  J.  (Q.B.)  (6)  5  B.  &  S.  at  p.  486. 
151.  (7)  5  B.  ft  S.  at  p.  492. 

(3)  2  Salk.  460 ;  12  Mod.  639.  (8)  4  T.  R.  318. 

(4)  1  Ad.  &  E.  822.  (9)  2  H.  BL  349. 

(10)  3  Q.  B.  449. 
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nuisance  upon  them,  ought  not  to  be  permitted  to  get  rid  of  her        1875 
liability  for  the  consequences  merely  by  casting  the  duty  of  future    gwinhbll~ 
repairs  upon  a  third  person,  whether  a  responsible  person  or  not      jj^ 
At  all  events,  the  verdict  was  against  the  weight  of  evidence  upon 
the  third  question  put  to  the  jury. 

Bbett,  J.  This  was  an*  action  against  the  defendant  as  the 
owner  of  premises  in  Cheltenham  for  an  accident  which  happened 
to  the  plaintiff  after  a  demise  to  a  tenant  At  the  time  of  the 
demise,  a  grating  which  formed  an  appurtenant  to  the  premises, 
and  which  was  placed  in  the  foot-pavement  in  front  of  the  house, 
was  out  of  order  so  as  to  be  a  nuisance.  The  owner  at  the  time 
had  no  knowledge  of  the  defective  state  of  the  grating,  and  had  no 
means  of  knowing  it,  and  was  guilty  of  no  negligence  in  being 
ignorant  of  it  By  the  terms  of  the  demise  the  tenant  bound  him- 
self to  repair  and  keep  in  repair  all  except  the  roofs,  main  walls, 
and  main  timbers  of  the  house.  Under  this  state  of  facts.  Pretty 
V.  Bickmore  (1)  is  in  point  in  every  particular.  The  Court  there 
held  that,  where  premises  are  demised,  and  there  is  no  longer  any 
obligation  on  the  landlord  to  keep  them  in  repair,  but  that  duty 
is  by  the  contract  cast  upon  the  tenant,  a  person  who  is  injured 
by  any  want  of  repair  of  them  has  no  remedy  against  the  landlord. 
We  must  act  upon  that  case.  And  I  must  go  further,  and  say 
that  I  have  heard  no  argument  to  shew  that  Pretty  v.  Biekmore  (1) 
was  not  rightly  decided.  If  the  landlord  at  the  time  of  the  demise 
knows  of  the  defect  and  does  nothing  to  cause  it  to  be  remedied, 
he  may  be  liable  too.  But  I  doubt  very  much  whether,  if  the 
burthen  of  repair  is  cast  upon  the  tenant,  the  duty  of  the  landlord 
does  not  altogether  cease.  Here  the  accident  occurred  after  the 
demise.  If,  therefore,  the  plaintiff  has  any  remedy  at  all,  it  must 
be  against  the  tenant  and  not  against  the  landlord. 

Denman,  J.  I  am  of  the  same  opinion.  Pretty  v.  Bickmore  (1) 
is  an  authority  expressly  in  point ;  and  I  see  no  reason  to  doubt 
that  it  was  correctly  decided.  The  case  was  fully  argued.  Bex 
V.  Pedly  (2)  was  cited,  and  the  rule  was  refused.  The  liability 
of  the  party  was  put  upon  the  true  ground.    To  render  the  owner 

(1)  Law  Rep.  8  C.  P.  401.  (2)  1  Ad.  &  E.  822. 
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1875        liable,  circumstances  must  be  shewn  such  as  are  mentioned  at  the 
Gwnrmx    close  of  the  judgment  ia  Todd  y.  Flight.  (1) 


V, 

Eamxb. 


LiNDLET,  J.  I  am  of  the  same  opinion.  Pretty  v.  Biekmore  (2) 
iSy  I  think,  right  in  all  respects.  There  might  be  some  question  as 
to  Oandy  v.  Jvhber  (3),  which,  however,  rather  supports  than 
conflicts  with  Pretty  v.  Biekmore.  (2)    • 

Bide  discharged. 

Attorney  for  plaintiff :  T.  J.  PuUen, 

Attorney  for  defendants :  E.  Doyle^for  Taynton  dk  Son,  Oloueetter. 


Jvtly  9.  WATKINS,  Appbllant;  MAJOR,  Respondent. 

Jurisdiction   of  Justices — Game — Bond  Jide  Claim  of  Bight — Mens  n»— 

1  &  2  Wm.  4,  e.  32,  s,  30. 

It  is  not  gufficient  to  ooat  the  jurisdiction  of  the  justices  in  regard  to  a  chat]ge 
of  trespass  in  pursuit  of  game  under  1  &  2  Wm.  4,  c.  32^  that  there  is  an  honest 
claim  of  right  if  such  claim  is  ahsurd  and  impossible  ia  point  of  law.  The  ques- 
tion is  whether  a  reasonable  claim  of  right  is  involved,  and  not  one  of  mens  res, 
inasmuch  as  the  statute  is  not  a  mere  criminal  statute,  but  is  intended  for  the 
protection  of  the  peculiar  rights  of  those  entitled  to  shoot  game. 

Case  stated  by  justices  under  20  &  21  Yict.  c.  43. 

The  facts  were  in  substance  as  follows : — 

An  information  was  laid  by  the  respondent^  on  behalf  of  the  Eev. 
W.  S.  Escotty  against  the  appellant  under  s.  30  of  1  &  2  Wm.  4, 
c.  32y  for  a  trespass  in  pursuit  of  game  upon  certain  land 
called  ^'Alrns  Hill/'  part  of  Alcombe  Common,  within  tbe 
manor  of  Alcombe,  then  in  the  tenure  of  the  said  Bey.  W.  S, 
Escott  as  lord  of  the  said  manor.  The  justices  convicted  the  ap- 
pellant under  the  following  circumstances : — It  was  admitted  that 
the  appellant  did,  on  the  9th  of  September,  1874,  shoot  a  rabbit  on 
the .  common  in  the  presence  of  one  Charles  Smith,  a  person 
appointed  to  watch  for  trespassers  by  James  Hole,  Esq.,  who  held 
the  right  of  shooting  over  the  common  from  the  said  W.  S.  Escott. 
On  the  part  of  the  appellant,  who  is  a  youth  about  thirteen  years 

(1)  9  C.  B.  (N.S.)  377;  30  L.  J.  (3)  6  B.  &  S.  78;  83  L.  J.  (QB.) 
(C.P.)  21.  151. 

(2)  Law  Rep.  8  C.  P.  401. 


VOL.  X.]  TRINITY  TEEM,  XXXVIH  VICT.  663 

old,  his  father,  Mr.  W.  T.  P.  Watkins,  a  solicitor,  appeared,  and  1875 
contended  that  there  was  no  evidence  of  the  existence  of  the  ~  watkins 
manor  of  Alcombe,  or  that  the  Rev.  W.  S.  Escott  was  lord  of  the  ^ 
manor  (1) ;  and  he  further  stated  that  he,  the  said  W.  T.  P. 
Watkins,  claimed  rights  of  common  and  also  a  right  of  sporting 
there,  and  he  produced  a  lease  to  him  dated  the  14th  of  Septemher, 
1871,  from  Thomas  Abraham,  Esq.,  for  a  long  term  of  years  of  a 
close  of  land  at  Alcombe,  adjoining  or  near  to  the  common,  on 
which  close  he  had  lately  built  a  house,  and  in  respect  of  which 
close  he  claimed  as  one  of  the  commoners  rights  of  common,  and 
also  a  right  of  sporting  and  killing  rabbits  on  Alcombe  Common. 
The  lease  did  not  specify  any  such  rights.  He  further  contended 
that  the  claim  of  right  so  set  up  by  him  was  bona  fide,  and  was 
sufficient  to  oust  the  jurisdiction  of  the  justices.  No  evidence  was 
offered  that  any  of  the  commoners,  or  any  other  person,  except  the 
Escott  family,  or  persons  authorized  by  them,  had  ever  claimed  or 
exercised  a  right  of  killing  game  or  rabbits,  or  of  sporting  on  the 
common.  A  correspondence  was  put  in  between  Mr.  Watkins 
and  the  said  James  Hole,  Esq.,  and  the  solicitors  of  Mr.  Escott,  in 
which  Mr.  Watkins  claimed  a  right  to  sport  over  Alcombe  Com- 
mon, and  stated  that  his  sons  did  so  in  support  of  that  right.  The 
case  then  stated  that  the  justices  being  of  opinion  that  for  the 
purpose  of  supporting  the  said  information  there  was  sufficient 
evidence  of  the  existence  of  the  manor  or  reputed  manor  of 
Alcombe,  that  Alcombe  Common  was  part  of  that  manor,  and  that 
the  said  W.  Escott  was  lord  of  the  said  manor,  that  there  was  no 
evidence  of  the  existence  of  the  right  claimed  by  Mr.  Watkins, 
and  that  his  setting  up  such  a  right  did  not  take  the  case  out  of 
the  jurisdiction  of  the  justices,  they  accordingly  convicted  the 
appellant,  as  before  mentioned. 

The  questions  for  the  Court  were,  first,  whether  the  magistrates 
were  justified  in  coming  to  the  conclusion  that  there  was  sufficient 
evidence  as  aforesaid ;  and,  secondly,  whether  the  claim  of  right 
set  up  by  the  father  of  the  appellant  was  sufficient  to  oust  the 
jurisdiction  of  the  magistrates. 

Sawyer,  for  the  appellant. 

(1)  The  evidence  as  to  these  points  is  not  set  out,  as  it  is  immaterial  to  this 
report. 
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1875  [Bbett,  J.    The  magistrates  have  not  found  that  the  daim  of 

WAmiKs~  right  was  not  bona  fide.] 

Majob.  Charles,  for  the  respondent^  was  called  upon.    The  decisions  are 

express  that  when  the  right  is  not  of  a  nature  that  is  possible  in 
law,  there  cannot  be  such  a  daim  of  right  as  to  oust  the  jurisdic- 
tion. A  mere  bona  fide  belief  in  the  existence  of  a  tight  when 
the  nature  of  the  claim  is  absolutely  baseless  and  absurd  is  not 
sufficient :  LeaU  v.  Vine  (1) ;  Hudson  y.  MoBae  (2) ;  ComweU  t. 
Sawnders.  (3) 

[Brett,  J.  Is  not  the  charge  of  trespass  in  pursuit  of  game  of 
a  criminal  nature,  and  must  there  not,  therefore,  be  a  mens  rea  7] 

The  decisions  are  distinctly  against  this  view.  In  Hudsof^ 
v.  MeBae  (2)  the  words  of  the  statute  were  '^  unlawfully  and 
wilfully,"  and  yet  it  was  held  that  no  mens  rea  need  exist.  Here 
the  right  claimed  is  similar  to  that  claimed  in  ComweU  v.  Sawn- 
ders.  (3)  The  claim  is  of  a  right  of  shooting  as  a  commoner: 
such  a  right  is  unknown  to  the  law.  [He  also  cited  Loveey  y. 
StaOard  (4) ;  Beg.  y.  Siimpson  (5) ;  Faley  on  Conyictions,  150.] 

Sawyer,  in  reply.  A  trespass  in  pursuit  of  game  is  dearly  an 
offence  of  a  criminal  nature,  and  so,  on  principle,  there  should  be 
mens  rea.  [He  cited  Beg.  y.  Cridiand  (6) ;  Beg.  y.  JusHees  of 
Derbyshire  (7) ;  Cattell  y.  Ireson  (8) ;  Taylor  y.  Newman  (9) ; 
Morden  Y.Porter  (10);  White  r.  Feast.  (11)] 

Cur.  adv.  i;iitt. 

July  9.  The  judgment  of  the  Court  (Brett  and  Lindley,  JJ.,) 
was  deliyered  by 

LiNDLET,  J.  This  is  an  appeal  from  a  conyiction  by  the  justices 
of  Dunston,  in  Somersetshire,  for  an  offence  against  1  &  2  Wm.  4, 
c.  32,  8.  30. 

It  appears  that  the  appellant^  who  is  a  lad  of  about  thirteen, 
went  by  the  direction  of  his  father  on  to  Alcombe  Common,  within 

(1)  30  L.  J.  (M.O.)  207.  (7)  11  W.  R.  780. 

(2)  4  B.  &  S.  585 ;  33  L.  J.  (M.C.)    (8)  1  £.  B.  &  E.  91 ;  27  L.  J.  (M.a) 
65.  167. 

(3)  3B.&S.206:  32 L. J. (M.C.) 6.    (9)  4B.&|S.89;  32  L.  J.  (H.G.) 

(4)  30  L.  T.  (N.S.)  792.  186, 188. 

(5)  4  B.  &  S.  301 ;  32  L.  J.  (M.C.)    (10)  7  a  B.  (N.S.)  641;  29  L  J. 
208.  (M.G.)  213. 

(6)  7B.& B.863;  27  L.  J.  (M.C.)28.    (11)  Law  Rep.  7  Q.  B.  863. 
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the  manor  of  Alcombe,  and  shot  a  rabbit  in  the  presenoe  of  the       1875 
gamekeeper  of  the  lord  of  the  manor;  and  that  the  lad  stated  at     watkiks 
the  time  that  he  had  a  right  to  come  up  there  and  shoot.    It      ^'o^t. 
farther  appears  that  the  £Btther,  who  is  a  solicitor,  had  previously 
acquired  a  lease  of  some  land  near  the  common,  and  had  built  a 
house  on  that  land,  and^  had  in  correspondence  with  the  lord's 
solicitors  claimed  in  respect  of  such  land,  as  one  of  the  commoners, 
rights  of  common,  and  also  a  right  of  sporting  and  killing  rabbits 
on  the  common.    The  lease,  however,  did  not  specify  any  such 
rights ;  nor  was  any  evidence  adduced  to  shew  that  any  of  the 
commoners  had  ever  claimed  or  exercised  a  right  of  killing  game 
or  rabbits  or  of  sporting  on  the  commons. 

It  was  objected  on  the  part  of  the  appellant  that  there  was  no 
sufficient  evidence  of  any  manor,  or  that  Alcombe  Common  was 
within  it,  or  that  the  prosecutor  was  the  lord ;  but  the  justices 
overruled  this  objection,  and  we  think  rightly,  as  was  stated  in  the 
course  of  the  argument 

It  wasfurther  objected  that  what  was  done  was  done  in  the  exercise 
of  a  bon&  fide  claim  of  right,  and  that  the  justices  had  therefore  no 
jurisdiction  to  convict  the  appellant.  This  objection  was  also  over* 
•ruled,  upon  the  ground  that  there  was  no  evidence  of  the  existence  of 
ithe  right  claimed,  and  that  the  setting  up  of  such  right  did  not  oust 
•the  jurisdiction  of  the  magistrates.  The  substantial  question  we 
iiave  to  determine  is,  whether  the  justices  were  right  in  so  holding. 

It  is  not  found  in  express  terms  whether  the  appellant  or  his 
father  claimed  the  right  alleged  bona  fide  or  not  We  are  left  to 
draw  our  own  inference  as  to  this  point :  and  we  are  of  opinion 
that  both  father  and  son  did  assert  that  claim  bona  fide  in  a  certain 
sense.  We  think  that  the  claim  of  right  was  not  set  up  as  a 
frivolous  pretext  to  escape  a  conviction ;  and  that,  whatever  the 
iather  may  have  believed  as  to  his  alleged  rights,  his  son  bon&  fide 
^lieved  that  the  father  had  them. 

This,  under  ordinary  circumstances,  would  suffice  to  render  a 
•conviction  for  any  criminal  offence  improper ;  for,  it  is  well  estab- 
lished that  justices  cannot  try  the  existence  of  a  right,  bona  fide  set 
up,  in  answer  to  a  criminal  charge  brought  before  them :  see  Faley 
on  Convictions,  47  and  137,  &c.  But  it  has  been  decided  more 
than  once  that  a  person  may  be  convicted  under  the  statute  with 
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^^5       which  we  have  now  to  deal,  and  other  game  statutes,  although  he 

Watkotb     had  no  mens  rea,  and  believed  that  he  was  not  a  trespasser :.: 

jj^oB,      Morden  v.  Porter  (1) ;  Leatt  v.  Vine  (2) ;  Oamwdl  v.  8aunder$.  (3)- 

These  game  statutes,  it  is  said,  are  not  mere  criminal  statates, 
but  are  statutes  passed  for  the  purpose  of  protecting  the  peculiar 
rights  of  those  entitled  to  shoot  game.  The  statutes  themselves,  it^ 
has  been  held,  either  expressly  or  by  necessary  implication,  enact 
that  the  person  charged  with  the  trespass  cannot  defend  himself 
by  shewing  merely  that  he  believed  he  was  not  a  trespasser ;  he 
must  shew  that  he  had  a  reasonable  ground  for  such  belief.  Audi 
it  has  been  further  held  that,  where  the  person  charged  with  such 
a  trespass  only  sets  up  a  right  of  a  third  person,  or  a  right  in  him- 
self which  is  impossible  in  point  of  law,  the  magistrates  are  justified 
in  disregarding  such  a  claim  of  right  as  wholly  unreasonable. 

Although,  therefore,  where  there  must  be  a  mens  rea  to  con- 
stitute an  offence,  an  honest  claim  of  rights  however  absurd,  would 
frustrate  a  summary  conviction,  yet  where,  as  here,  the  absence  or 
mens  rea  is  not  necessarily  a  defence,  the  person  who  sets  up  a 
claim  of  right  must  shew  some  ground  for  its  assertion.  This  in* 
fact  was  decided  in  the  cases  last  referred  to.  In  all  of  them  rights- 
were  claimed,  but  they  were  such  as  could  not  by  law  exist :  see- 
also  Hudson  V.  M'Bae.  (4) 

We  are  of  opinion  that  these  principles  and  decisions  are  appli* 
cable  to  the  present  case,  and  that  the  magistrates  might  not  im- 
properly have  found  that  the  claim  set  up,  although  in  one  sense 
bona  fide,  was  not  a  fair  and  reasonable  claim  of  right,  and  therefore- 
that  they  were  not  bound  to  stop. 

Even  if  such  a  right  as  that  set  up  could  by  law  exist,  the  claim 

made  was  so  vague  and  improbable,  that,  in  the  absence  of  all 

evidence  to  support  either  that  or  some  other  right  on  the  part  of 

the  appellant  to  shoot  rabbits  on  the  common,  the  justices  were 

entitled  to  disregard  the  claim  of  right  altogether,  and  to  convict 

the  appellant. 

Conviction  affirmed.   . 

Attorney  for  appellant :  Wdtkins. 

Attorneys  for  respondent :  Qregory  &  Rowdiffes, 

(1)  7  C.  B.   (N.S.)  641;  [29  L.  J.  (3)  3  B.  &  S.  206 ;  32  L.  J.  (M.C.)  6.- 
(M.CO  213.                                                   (4)  4  B.  &  S.  686  ;  33  L.  J.  (M.C.> 

(2)  80  L.  J.  (M.C.)  207.  65. 
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Re  ANN  COLDWELL.  1»75 

Mav  22 
Acknowledffment  of  Deed  hy  Married  Woman  wider  3  A  4  Wm.  4,  c.  74 — Omi$-' \ '_ 

sions  in  Jurat  of  Affidavit  of  Verification — Notarial  Certificate, 

The  Coart  allowed  a  certificate  of  acknowledgment  under  3  &  4  Wm.  4,  c.  74, 
taken  at  Loch  Hayen,  Pennsylvania,  to  be  filed,  notwithstanding  that  the  jurat 
of  the  affidavit  of  verification  was  defective,  in  not  naming  the  place  where  the 
acknowledgment  was  taken,  or  describing  the  deponent, — there  being  a  notarial 
certificate  identifying  the  place  and  the  parties. 

A  SPECIAL  commission  was  issued  directing  certain  commis- 
sioners to  take  the  acknowledgment  of  a  deed  for  the  conTeyance 
of  certain  property  to  which  she  was  entitled,  by  Ann,  the  wife  of 
John  Coldwell,  now  residing  at  Loch  Haven,  Clinton  Connty, 
Pennsylvania.  The  acknowledgment  was  duly  taken  by  Hiram 
B.  Childs  and  Jesse  Merritt,  two  of  the  commissioners  named  in 
tlie  commission,  and  an  affidavit  of  the  due  taking  of  the  acknow- 
ledgment was  made  by  Hiram  B.  Childs,  one  of  the  commissioners 
by  whom  it  was  taken,  the  jurat  of  which  was  as  follows : — *'  Sworn 
and  subscribed  before  me  the  29th  day  of  April,  1875.  Orrin  T« 
Noble,  Alderman.'* 

There  was  a  notarial  certificate  by  Edward  P.  M'Cormick,  a 
notary  public  of  Loch  Haven,  Clinton  County,  Pennsylvania, 
**  that  the  above  affidavit  was  sworn  on  that  day,  in  his  presence, 
at  Loch  Haven  aforesaid,  that  Orrin  T.  Noble  was  an  alderman 
and  duly  commissioned  and  qualified  to  administer  oaths  at  Loch 
Haven,  and  that  the  name  Hiram  R  Childs  subscribed  to  the 
affidavit,  and  also  the  name  Orrin  T.  Noble  subscribed  to  the 
jurat  thereon,  were  the  respective  proper  handwriting  of  the  said 
Hiram  R.  Childs  and  O.  T.  Noble." 

The  officer  of  the  Court  under  the  Fines  and  Becoveries  Act, 
3  &  4  Wm.  4,  c.  74,  having  refused  to  receive  the  certificate  and 
affidavit  of  verification,  on  the  ground  that  the  jurat  was  defective 
in  not  stating  the  place  where  the  affidavit  was  sworn,  and  also  in 
omitting  the  **  description  "  of  the  deponent, 

Warner  moved  for  an  order  directing  the  officer  to  receive 

and  file  the  documents.    As  to  the  first  oSjection,  he  referred  to 

3C  2  2 


COLDWELL. 
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1875  Be  Saunderaon  (1),  where  the  Court  allowed  a  certificate  of  an 
Re  Ann  acknowledgment  taken  at  Adelaide  to  be  filed,  notwithstanding 
the  afSdavit  of  verification  omitted  to  mention  the  place  where 
the  acknowledgment  was  taken, — there  being  an  affidavit  that  all 
the  documents  came  from  AdelaidCi  and  that  all  the  parties 
resided  there. 

LoBD  CoLEBiDOEy  CJ.  I  think  that  will  do.  Be  Sarah 
Chandler  (2)  is  a  distinct  authority  to  the  same  effSBCt.  And  I 
think  the  second  objection  is  cured  by  the  notarial  certificate, 
which  clearly  enough  identifies  the  parties. 

The  rest  of  the  Court  concurred. 

Order  granted. 
Attorneys  for  applicant :  Torr  &  Co. 


June  19.  \m  THE  EXCHEQUER  CHAMBER.] 

THE  AUSTRALIAN  AGRICULTURAL  COMPANY  v.  SAUNDERS. 

Fire  Insurance — FrovUo  that  suUequent  Insurance  should  he  disdosed — Marine 
Policy^  when  Goods  covered  hy — Goods  in  Stevedore^s  Warehouse. 

The  plaintiffs  effected  a  policy  of  iDBurance  with  the  defendant  as  chainnan  of  a 
fire  iuBuranoe  company,  for  SOOOZ.,  ''  on  wool  in  bales  or  fleeces '  greasy '  and 
'  washed,'  in  all  or  any  shed  or  store,  on  station,  or  in  transit  to  Sydney  by  land 
only,  or  in  any  shed  or  store,  or  any  wharf  in  Sydney,  until  placed  on  ship."  The 
l)olicy  contained  a  provision  as  follows : — ^  No  claim  shall  be  recoverable  if  the 
property  insnied  be  previously  or  subsequently  insured  elsewhere,  unless  the 
particulars  of  such  insurance  be  notified  to  the  company  in  writing."  The 
plaintiffs  subsequently  effected  an  insurance  with  a  Marine  Insurance  Company 
to  cover  16,500?.  upon  wool,  the  risk  being  described  as  •*  at  and  from  the  River 
Hunter  to  Sydney  per  ships  and  steamers,  and  thence  per  ship  or  ships  to  London, 
including  the  risk  of  craft  from  the  time  that  the  wools  are  first  waterbcnne  and 
of  transhipment  or  landing  and  re-shipment  at  Sydney."  The  frequent  practice  at 
the  port  of  Sydney  is  that  wool  arriving  there  for  shipment  is  not  delivered  direct  to 
the  ship  for  which  it  is  intended,  but  is  conveyed  to  the  stores  belonging  to  the 
])ersons  who  are  acting  as  the  stevedores  of  the  ship,  and  is  there  pressed,  for  the 
imrpose  of  reducing  its  bulk.  By  the  practice  and  course  of  business,  the  steve- 
dore*8  receipt  is  regarded  as  between  the  ship  and  the  shippers  as  equival<mt  to 
the  mate's  receipt,  and  bills  of  lading  are  given  in  exchange  for  it.    Certain 


(1)  8  C.  B.  (N.S.)  93 ;  29  L.  J.  (C.P.)  2^4. 
(2)  1  C.  B.  (N.S.)  323. 
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wool  belonging  to  the  plaintiffs  was  forwarded  by  several  consignments  by  several 
steamers  from  the  Biver  Hunter  to  Sydney.  The  plaintiffs'  agent  at  Sydney  bad 
the  wool  conveyed  on  its  arrival  to  his  own  stores,  for  the  purpose  of  being 
weighed,  and  entered  into  a  contract  for  its  conveyance  to  London  on  board  a 
ship.  The  wool  was  then  conveyed  from  his  warehouses  to  the  stores  of  the 
stevedores  of  the  ship,  who  gave  the  usual  receipts  for  the  same.  While  in  the 
stevedores*  warehouses,  a  portion  of  the  wool  was  destroyed  or  damaged  by  a  fire, 
and  the  plaintiffs  sought  to  recover  such  loss  upon  the  policy  effected  with  the 
defendant's  company.  The  company  resisted  the  claim,  upon  the  ground  that 
the  policy  of  marine  insurance  above  mentioned  came  within  the  terms  of  the 
provision  in  the  fire  policy,  and  ought  to. have  been  communicated  to  them  : — 

Held^  that  the  marine  policy  did  not  cover  the  wool  in  the  stevedores'  ware- 
houses, and  was  not  such  an  insurance  as  the  plaintiffs  were  bound  under  the 
provisions  in  the  fire  policy  to  notify  to  the  defendant's  company,  and  that  the 
plaintiffs  were  therefore  entitled  to  recover. 


1875 

AUSTRALUN 

AORIOUL- 

TUHAL  Co. 

V, 

Sauxdebs. 


Ebbob  from  the  judgment  of  the  Common  Pleas  in  favour  of 
the  plaintiffs,  upon  a  special  case,  of  which  the  facts  were  in  sub- 
stance as  follows : — 

The  defendant  was  the  chairman  of  the  Liverpool  and  London 
and  the  Globe  Insurance  Company. 

The  plaintiffs,  on  the  18th  of  February,  1869,  effected,  in  Sydney, 
a  policy  of  fire  insurance  with  the  defendant's  companies  for 
3000Z.,  in  which  the  risk  insured  is  thus  described : — '*  On  wool 
in  bales  or  fleeces,  *  greasy'  and  *  washed,'  in  all  or  any  shed  or 
store,  on  station,  or  in  transit  to  Sydney  by  land  only,  or  in  any 
shed  or  store  or  any  wharf  in  Sydney,  until  placed  on  ship,  sub* 
ject  to  a  limit  of  Is.  Qd.  on  any  one  pound  of  ^  washed '  wool,  and 
of  lOd.  on  any  one  pound  of  wool '  in  grease.' "  The  fifth  clause  in 
the  policy  was  as  follows : — "  No  claim  shall  be  recoverable  if  the 
property  insured  be  previously  or  subsequently  insured  elsewhere, 
unless  the  particulars  of  such  insurance  be  notified  to  the  company 
in  writing,  and  allowed  by  endorsement  hereon,  provided  that  on 
such  notice  being  grven  after  the  issue  of  the  policy,  it  shall  be 
optional  with  the  company  to  cancel  the  same,  returning  the 
rateable  premium  for  the  unexpired  term  thereof,  and  in  case  of  the 
assured  holding  any  other  policy  on  the  same  property,  subject  to 
average,  then  this  policy  is  declared  subject  to  average  in  the  same 
manner,  and  in  no  case  where  any  property  insured  by  this  policy 
is  insured  elsewhere,  shall  this  company  be  liable  to  pay  more 
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1875  tlian  their  rateable  proportion  of  the  loss  or  damage."  The  oon- 
AtotbauaiT  ditions  of  average  were  as  follows :  ''  It  is  hereby  declared  and 
'^^!^Qo.  ^^gr^^d  that  where  a  sum  insured  is  declared  subject  to  the 
V.  conditions  of  average,  if  the  property  so  covered  shall,  at  the 
breaking  out  of  any  fire,  be  collectively  of  greater  value  than  the 
sum  insured  thereon,  then  the  company  shall  pay  or  make  good 
such  proportion  only  of  the  loss  or  damage  as  the  sum  so  insured 
shall  bear  to  the  whole  value  of  the  said  property  at  the  time 
when  the  fire  shall  first  happen.  2.  But  it  is  at  the  same  time 
declared  and  agreed  that  if  any  property  included  in  such  average 
shall  at  the  breaking  out  of  any  fire  be  insured  by  any  other 
policy,  which,  whether  subject  to  average  or  not,  shall  apply  to 
part  only  of  the  buildings  or  places,  or  of  the  property  to  which 
such  average  extends,  then  this  policy  shall  not  cover  the  same 
excepting  as  regards  any  excess  of  value  beyond  the  amount  of 
such  more  specific  insurance,  which  said  excess  is  said  to  be  under 
the  protection  of  this  policy,  and  subject  to  average  as  aforesaid*" 
On  the  9th  of  February,  1870,  a  fire  took  place  at  Flood's 
stores,  Sydney,  where  a  large  quantity  of  the  plaintiffs'  wool  had 
been  placed  for  shipment,  and  about  182  bales  of  the  plaintiffs' 
wools  were  destroyed  or  damaged.  At  the  time  of  th6  occurrence 
of  the  said  fire,  there  was  other  wool  of  the  plaintiffs'  in  other 
sheds  and  stores  at  Sydney,  besides  that  which  was  at  Flood's 
stores  awaiting  shipment  as  aforesaid.  That  portion  of  the 
plaintifiGs'  wool  which  was  so  delivered  as  aforesaid  at  Flood's 
stores  for  shipment  by  the  Sir  John  Lawrence^  which  was  not 
destroyed  in  the  said  fire,  was  ultimately  shipped  on  board  the 
said  ship,  and  the  bills  of  lading  for  the  same  were  dated  the  5th 
day  of  March.  On  the  19th^of  January,  1870,  the  plaintiffs  effected 
in  London  a  policy  of  marine  insurance  with  the  Indemnity  Mutual 
Marine  Insurance  Company  to  cover  16,5002.  upon  wool.  The  risk 
was  thus  described :  ^'  At  and  from  the  Biver  Hunter  to  Sydney, 
per  ships  and  steamers,  and  thence  per  ship  or  ships  to  London, 
including  the  risk  of  craft  from  the  time  that  the  wools  are  first 
waterborne,  and  of  transhipment  or  landing  and  reshipment  at 
Newcastle  and  Sydney,  with  leave  to  touch  at  all  ports  and  plaoes 
for  all  purposes." 
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The  plaintiffs  adopt  the  following  different  modes  of  despatching       1875 
and  forwarding  their  wool  from  the  river  Hunter  to  England,  aubtbauam" 
The  wool  sometimes  is  conveyed  by  land  to  Sydney,  and  is  thence    i^^^^ 
forwarded  by  ship  to  England.  It  is  sometimes  forwarded  by  ships    „    <^- 
from  the  river  Hunter  to  Sydney,  and  then  re-shipped  without 
being  landed ;  at  other  times  the  wool  is  landed  at  Sydney  and 
placed  in  sheds  for  the  purpose  of  being  pressed,  aud  is  then  re- 
shipped  ;  and  the  course  is  sometimes  followed  of  collecting  the 
wool  in  stores  at  Sydney  while  waiting  for  a  vessel  or  vessels,  and 
then  shipping  it  for  England,  either  with  or  without  its  having 
undergone  the  process  of  pressing.     The  practice  at  the  port  of 
Sydney,  with  respect  to  wool  which  arrives  there  for  shipment,  is 
that  it  is  not  delivered  direct  to  the  ship  for  which  it  is  intended, 
but  is  conveyed  to  the  stores  belonging  to  the  persons  who  are 
acting  as  the  stevedores  of  the  ship.    It  is  then  ''  dumped  "  or 
pressed  by  an  hydraulic  process  for  the  purpose  of  reducing  its 
bulk,  and  afterwards  shipped  by  the  stevedores  on  board  the  ship. 
Wool  arriving  at  Sydjiej  in  the  "  grease  **  for  the  purpose  of  being 
shipped  is  frequently  sent  to  other  places  to  be  scoured  prior  to 
shipment.    The  wool  in  question  in  this  case  was  washed  wool, 
.and  was  not  greasy,  and  there  is  no  evidence  as  to  whether  or  not 
the  plaintiffs  ever  sent  wool  in  grease  to  Sydney  for  shipment. 
When  wool  is  received  at  the  stevedore's  stores,  the  practice  and 
•course  of  business  is  that  receipts  are  given  by  the  stevedores, 
which  are  regarded  as  between  the  ship  and  the  shippers,  as 
equivalent  to  the  mate's  receipts,  and  in  exchange  for  them  bills  of 
lading  are  given  on  demand  whether  the  wool  is  in  the  store  or  on 
board  the  ship.    When  wool  is  in  the  stevedore's  stores,  it  is  con- 
sidered as  between  the  ship  and  shippers  as  being  in  the  custody 
of  the  ship,  and  the  stevedores  make  a  charge  of  ^'  dumping  and 
storage  "  against  the  ship,  in  which  they  include  all  charges  for 
storing  and  warehouse  room  in  respect  of  the  wool.   The  usual  and 
customary  mode  of  dealing  with  wool  brought  to  Sydney  by 
steamers  from  the  Biver  Hunter  for  conveyance  to  London  is  to 
Temove  it  by  drays  from  the  whar^  where  it  is  landed  from  the 
steamer  in  which  it  has  come  from  the  Biver^Hunter,  to  the  store 
of  the  stevedore  appointed  to  receive  and  dump  for  the  ship  then 
loading  for  liondon.   The  above-mentioned  stores  are  places  where 
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1S75       goods  other  than  wool  are  stored  or  warehoused  in  the  ordinary 
^uffTBAUAN^  ^^7  which  are  not  intended  for  shipment,  and  it  does  sometimes 

•TOB^Co     ^*^PP®^  *^^*  ^^  ^  stored  there  when  not  intended  for  shipment, 
V-  but  the  principal  business  carried  on  at  such  stores  is  the  dumpinc: 

^^'^■"-    and  shipping  of  wool  as  above  described. 

The  wool  in  question  in  this  case  was  forwarded  in  several  con- 
signments by  different  steamers  from  the  Biver  Hunter  to  Sydney^ 
Mr.  Henry  Moore,  as  the  agent  of  the  plaintiffs,  took  possession  of 
the  wool  as  it  was  landed  from  steamers,  and  had  it  conveyed  to 
his  own  stores  for  the  purpose  of  being  weighed.  He  entered  into> 
a  contract  of  affreightment  for  conveyance  thereof  on  board  the 
ship  Sir  John  Lawrence  to  London,  and  after  such  contract  had 
been  entered  into  he  caused  the  wool  as  it  was  weighed  to  be 
carted  to  Flood's  stores,  belonging  to  Messrs.  Bead  &  Co.,  who  had 
been  appointed  stevedores  of  the  said  ship.  The  said  Messrs. 
Bead  &  Co.  had  authority  from  the  master  of  the  Sir  John 
Latcrence  to  receive  wool  intended  to  be  shipped  by  that  vessel, 
and  they  received  the  wool  in  question  in  pursuance  of  that  autho- 
rity, and  gave  the  usual  stevedore's  receipts  on  behalf  of  the  ship 
accordingly.  At  the  time  of  the  fire  before  mentioned  the  said 
wool  was^in  Flood's  stores,  under  the  circumstances  above  de- 
scribed, for  the  purpose  of  being  shipped  on  board  the  Sir  John 
Lawrence,  and  for  protection  from  the  weather  until  the  ship  was 
ready  to  receive  it,  and  to  undergo  the  ordinary  process  of  dump* 
ing  for  shipment.  The  conveyance  of  the  said  wool  in  the  said 
steamers  from  the  river  Hunter  to  Sydney,  as  aforesaid,  was  a 
separate  and  distinct  matter  from  the  conveyance  thereof  from 
Sydney  to  London,  and  took  place  under  separate  contracts  of 
affreightment  entered  into  with  the  owners  of  the  said  steamer? 
respectively.  It  was  admitted  that  prior  to  the  fire  no  notification 
had  been,  or  could  have  been,  given  to  the  defendant's  company  of 
the  fact  that  a  marine  policy  had  been  effected  with  the  Indemnity 
Mutual  Marine  Insurance  Company.  It  was  agreed  that  the  Court 
should  have  power  to  draw  inferences  of  fact,  and  it  was  admitted* 
that  the  plaintiffs  were  entitled  to  recover,  unless  they  were  deprived 
of  this  remedy  by  means  of  having  effected  the  marine  policy. 
The  question  for  the  Court  was,  whether  the  plaintiffs  were  enti- 
tled to  recover  from  the  defendant  in  respect  of  the  loss  of  the 
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wool  in  qiiestioD.    It  was  agreed  that  the  question  of  the  amount        1875 
which  was  to  be  recovered  on  the  policy,  if  disputed,  should  be  awtrauax 
referred  to  an  arbitrator.    The  Court  of  Common  Pleas  gave    ^^SSlOo.  ' 
judgment  for  the  plaintiffs.     On  this  judgment  the  defendant    _    ^* 
brought  error. 

Manisttfy  Q.C.  (with  him  Edwards^  Q^C.)j  for  the  defendant. 
The  wool  was  covered  by  the  marine  policy  while  in  the  stevedore's 
warehouses.  It  was  part  of  the  usual  course  of  a  voyage  from  the 
Hunter  river  to  London  that  the  wools  should  be  landed  at  Sydney 
and  taken  to  the  stevedore's  warehouse,  and  thence  loaded  on 
board  the  ship  that  was  to  convey  them  from  Sydney  to  London. 
They  are  virtually  re-shipped  when  in  the  stevedore's  warehouse. 
The  loss  was  clearly  included  in  the  words  ''  transhipment  or  land- 
ing and  re-shipment."  If  the  wool  was  covered  by  the  marine 
policy,  it  was  the  duty  of  the  plaintiffs,  under  the  provisions  of  the 
fire  policy,  to  notify  the  terms  of  the  marine  policy  to  the  company. 
,  ^  Watkin  WiUiamSy  Q.C.  (^th  him  J.  0.  Mathew),  for  the  plaintiffs. 
The  wool  was  not  covered  by  the  marine  policy  when  lost.  What 
takes  place  with  regard  to  it  cannot  be  considered  as  forming  part 
of  the  voyage  insured,  or  as  included  by  the  words  "  landing  and 
re-shipment."  Such  words,  at  the  utmost,  only  cover  the  goods  when 
on  land  for  purposes  necessarily  incidental  to  the  voyage.  They 
cannot  cover  the  goods  while  on  land  for  the  purpose  of  beiug 
weighed  or  pressed.  There  is  no  statement  in  the  case  that  there 
was  any  universal  practice  in  the  trade  by  which  such  processes 
are  considered  as  part  of  the  voyage.  Secondly,  the  mere  possi- 
bility that  the  marine  policy  might  cover  the  wools  at  some  period 
while  they  were  within  the  fire  policy  did  not  constitute  an  in- 
surance elsewhere  within  the  terms  of  the  fire  policy.  The  fifth 
clause  of  that  policy  contemplates  specific  insurance  on  the  same 
goods  for  the  same  risks,  not  the  chance  that  a  floating  policy  such 
as  the  marine  policy  might  cover  some  minute  portions  of  the  risk 
insured  against  by  the  fire  policy.  These  two  policies  are  sub- 
stantially intended  to  cover  two  different  classes  of  risks — one,  a 
terrene  risk  by  fire,  the  other,  marine  risks.  It  is  only  by  acci- 
denty  for  a  short  time,  that  the  two  overlap.  It  would  be  absurd 
that  notice  of  a  marine  policy  should  be  obliged  to  be  given  under 
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lg75       ^^^  ^^^  clause.    [He  cited  Harrison  y.  Enis  (1) ;  PeBy  v.  Boj/al 
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AoBicuL-     Assurance  Company.  (3)] 
Manisty,  Q.O.f  in  reply. 


V, 

Saundkbb. 


Bramwell,  B.  I  am  of  opinion  that  the  judgment  should  be 
affirmed.  I  think  no  action  could  have  been  maintained  against 
the  underwriters  on  the  marine  policy  in  respect  of  the  loss.  It 
seems  to  me  clear  that  the  words  of  that  policy  did  not  cover  any 
loss  by  fire  daring  the  time  when  the  goods  were  stored  on  land, 
as  described  in  the  case.  The  time  when  they  were  so  on  land 
formed  no  part  of  any  act  of  transhipment  or  landing  and  re-ship- 
ment The  suggestion  is  that  there  was  a  virtual  re-shipment 
when  they  were  delivered  to  the  stevedore.  But,  in  point  of  fiact, 
they  were  not  on  board  ship,  and  we  must  deal  with  words,  in  the 
absence  of  any  usage,  according  to  their  natural  ordinary  signifi- 
cation. In  point  of  fact,  these  goods  were  not  in  the  course  of 
landing  and  re-shipment.  Inasmuch  as  the  loss  would  not  have  been 
recoverable  from  the  underwriters  of  the  marine  policy,  I  think 
the  plaintiffs  are  not  brought  within  the  words  of  the  5th  dause 
of  the  fire  policy.  It  is  true  that  there  was  a  subsequent  insurance 
of  the  goods,  but  the  words  must  be  read  with  some  limitation,  or 
the  result  would  be  absurd.  The  insurance  elsewhere  must,  to  be 
within  the  clause,  be  an  insurance  as  to  a  portion  of  the  risks 
covered  by  the  policy  sued  on.  If  that  is  so,  it  seems  to  me  this 
is  not  a  case  of  double  insurance  such  as  was  intended,  inasmuch 
as  the  plaintiffs  could  not  have  recovered  this  loss  on  the  marine 
policy.  It  was  argued  on  the  defendant's  behalf  that  a  possibility 
that  the  same  risk  might  be  covered  by  both  the  policies  was 
sufficient  under  clause  5  to  defeat  the  fire  policy.  I  doubt  very 
much  whether  that  is  so.  I  doubt  whetlier  a  mere  possibility  that 
some  portion  of  the  risk  covered  by  both  policies  might  acci- 
dentally coincide  constitutes  such  a  double  insurance  as  was 
meant  But  whether  this  be  so  or  not,  there  seems  to  be  no  evi- 
dence here  of  any  such  overlapping  of  the  two  policies  as  referred 
to ;  that  is,  of  the  possibility  of  any  case  in  which  both  policies 

(1)  7  E.  &  B.  465 ;  26  L.  J.  (Q.B.)  239.  (2)  1  Borr.  341,  350. 

(3)  Law  Rep.  8  G.  P.  548. 
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would  have  coyered  the  same  loss.  It  is  suggested  that  under  1875 
the  marine  policy^  there  might  he  such  a  landing  and  renship-  avbtrau^ 
ment  going  on,  as  that  a  portion  of  the  process  might  involve  ^^J^~ 
putting  the  goods  on  a  wharf  under  such  circumstances  that  if  „  v* 
they  were  then  destroyed  by  fire  the  loss, would  be  within  the  fire 
policy.  The  first  answer  to  this  appears  to  me  to  be  that  we  have 
no  evidence  here  that  there  could  be  such  a  mode  of  landing  and 
re-shipment  as  one  process  at  Sydney.  There  are  no  facts  stated 
from  which  we  may  conclude  that  there  might  be  a  landing  and 
re-shipment  constituting  one  continuous  process,  in  the  course  of 
which  the  goods  might  be  deposited  on  a  wharf  so  as  to  be  covered 
by  the  fire  policy.  The  words  '^  landing  and  re-shipment  **  in  the 
policy  are  sensible  enough,  for  there  might  be  a  landing  as  a 
finished,  definite  operation,  and  a  re-shipment  unconnected  with  it, 
but  the  case  supposed  is  of  a  landing  and  re-shipment  as  one  con* 
tinuous  process.  A  second  answer  seems  to  be  this :  though  the 
marine  policy  should  attach  to  a  loss  by  fire  on  a  wharf  while  the 
goods  were  in  the  process  of  landing  and  re-shipment,  such  a  loss 
would  not  be  within  the  fire  policy.  The  latter,  it  seems  to  me, 
applies  not  to  a  loss  by  fire  while  the  goods  are  on  a  wharf  in 
the  course  of  a  landing  and  re-shipment,  but  while  they  are  in  a 
place  of  storage.  For  these  reasons  I  think  tbere  was  not  such  a 
double  insurance  as  to  vitiate  the  fire  policy,  and  consequently 
that  our  judgment  must  be  for  the  plaintiffs. 

Blackburn,  J.  I  am  of  the  same  opinion.  The  action  is  upon 
a  fire  policy  upon  certain  wool  which  was  burned  while  stored  on 
land  at  Sydney,  and  before  it  was  in  any  sense  put  on  board  ship. 
There  was  clearly  a  loss  covered  by  the  fire  policy,  unless  the  case 
comes  within  the  5th  clause  of  that  policy.  I  am  inclined  to  think, 
if  Mr.  Manisty  could  have  shewn  that  the  marine  insurance  covered 
the  wool  when  deposited  in  warehouses  or  stores,  it  would  have 
followed  that  the  particulars  of  such  insurance  ought  to  have  been 
notified  to  the  defendants,  and  that  not  having  been  done,  the 
insurance  was  void.  I  cannot  think  it  would  be  a  reasonable  con- 
struction of  the  words  to  hold  that  the  particulars  of  this  marine 
insurance  ought  to  have  been  notified  to  the  company  merely  be- 
cause it  might  happen  that  during  the  transit  some  loss  by  fire 
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1875       might  occur  which  the  marine  policy  might  corer.    The  mere 
Au8TaA.uAN  possibility  of  an  accidental  overlapping  of  the  two  policies  in  such 

ttoS!co.  *  ^*y  ^*®  ^^*>  ^  ^*  seems  to  me,  what  was  aimed  at  The  ques- 
^'  tion,  therefore,  is  whether  the  marine  policy  covers  the  goods 
when  stored  in  warehouses,  as  in  this  case.  The  wools  came  down 
from  the  Hunter  river,  intended  for  shipment  to  England.  They  were 
then  taken  out  of  the  vessels  in  which  they  came  down,  and  stored 
in  Moore's  warehouses  till  shipping  could  be  prooored  for  them; 
and  when  that  was  done,  they  wore  sent  to  the  warehouses  of  the 
stevedore,  who  acts  as  agent  of  the  shipowner,  and  whose  receipt 
of  the  goods  is  the  receipt  of  the  shipowner.  They  were  there 
burnt.  Prima  facie  being  on  land,  they  are  not  covered  by  the 
marine  policy;  but  then  it  is  said  that  the  insurance  being  ^'at 
and  from  the  Hunter  river  and  including  the  risk  of  craft  from  the 
time  when  the  goods  are  first  waterborne  and  of  transhipment  or 
landing  and  re-shipment,"  this  would  include  the  period  while 
the  goods  were  warehoused  in  Sydney.  Now  it  might  be  a  yery 
proper  and  necessary  thing  to  warehouse  the  wool  in  Sydney, 
and  it  might  not  be  a  deviation ;  but  it  is  a  different  thing  to  say 
that  the  underwriters  are  liable  for  the  risk  of  fire  while  the  wool 
is  in  a  warehouse  or  store.  There  roust  be  express  words  or  some 
custom  by  which  the  period  while  the  wool  was  so  warehoused  can 
be  considered  as  part  of  the  voyage.  There  is  no  custom  in  the 
present  case,  and  the  only  words  that  could  be  relied  on  are  "  land- 
ing and  re-shipment."  These  words  would  cover  any  damage  that 
might  occur  whilst  the  wool  was  being  landed,  but  not  after  it 
was  landed  and  waiting  for  shipment  It  appears  to  me,  there- 
fore, that  the  marine  policy  did  not  cover  the  wool  while  in  a 
warehouse.  It  is,  perhaps,  just  possible  that  there  might  be  a 
time  while  the  goods  were  being  landed  or  being  re-shipped  during 
which  they  would  be  within  the  fire  policy,  but  it  does  not  seem 
to  me  necessary  to  decide  whether  that  could  be  so  or  not,  because 
I  think  the  meaning  of  an  insurance  elsewhere  in  the  fire  poUcy 
is  an  insurance  specifically  covering  the  same  risk  and  not  a  mere 
possibility  that  at  some  point  another  policy  should  attach. 

Lush,  J.    I  am  of  the  same  opinion.    I  think  the  goods  were 
not  insured  elsewhere  within  the  meaning  of  the  fire  policy.    The 


VOL.  X.]  TBINITY  TERM,  XXXVm  VICT.  677 

goods  were  not>  in  my  opinioD,  covered  by  the  marine  policy  under       1875 
the  drcomstances.    That  policy  was  meant  prim&  fietcie  to  cover  austbaluv 
the  goods  when  afloat.    The  landing  referred  to  in  the  policy    ^^^^q^ 
means,  I  think,  a  landing  incidental  to  the  prosecution  of  the         ^* 
voyage  for  the  purposes  and  in  the  course  of  a  transhipment    The 
wool  came  down  to  Sydney,  and  was  then  taken  possession  of  by 
the  agent  of  the  assured  for  the  purpose  of  pressing,  weighing,  and 
storing,  until  it  was  convenient  to  ship  it  to  London.    This  was 
not  a  landing  within  the  meaning  of  the  marine  policy,  and  that 
policy  ceased  to  operate  because  the  goods  were  put  in  a  store  for 
storage  purposes,  and  would  not  operate  again  until  they  were 
again  put  afloat    There  is  no  usage  upon  which  the  defendants 
can  rely  to  modify  the  natural  meaning  of  the  policy.    Inasmuch 
as  the  marine  policy  had  ceased  to  apply,  the  second  point  raised 
by  Mr.  Manisty  does  not  seem  to  arise,  but  I  am  disposed  to  think 
that  a  subsequent  insurance  which  only  in  certain  contingencies 
might  possibly  cover  a  portion  of  the  risk  covered  by  the  fire 
policy  was  not  what  clause  5  aimed  at,  but  that  that  clause 
refers  to  subsequent  insurances  obviously  intended  to  cover  the 
same 


QuAiN,  J.  I  am  of  the  same  opinion.  The  first  question  is, 
whether  the  loss  that  occurred  was  a  loss  in  **  landing  and  re-ship- 
menC  This  must  be  determined  either  by  the  ordinary  meaning 
of  the  words  or  by  their  meaning  as  extended  by  custom.  Now, 
according  to  the  ordinary  meaning  of  the  words  ''landing  and 
re-shipment,"  these  goods  were  not  in  the  course  of  being  landed 
and  re-shipped.  For  the  words  properly  refer  to  somethiDg  neces- 
sarily incidental  to  the  course  of  the  voyage.  What  was  done 
with  the  goods  here  clearly  was  not  sa  Then  with  regard  to  any 
extension  of  the  meaning  of  the  words  by  usage,  there  is  no  such 
usage  found  in  the  case.  It  is  found  that  sometimes  one  course 
was  pursued  with  respect  to  wools  coming  do^m  to  Sydney  and 
sometimes  another.  Sometimes  they  were  forwarded  and  re-  ' 
shipped  without  being  landed  at  all.  As  to  the  second  point,  I 
also  •  agree  with  the  rest  of  the  Court.  I  think  that  what  was 
intended  by  the  5th  .dause  of  the  fire  policy  was  some  policy 
certainly  covering  the  same  risk,  not  a  policy  such  as  the  marine 
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1875       policy  tinder  which  there  was  a  bare  possibilitj  of  the  two  pdicies 
AxiBTBAUAs  coyering  the  same  risk  at  some  period* 

AoBiorii- 

TUBAL  Co. 

V.  Pollock,  B.    I  am  of  the  same  opinion.    The  first  question  is, 

whether  by  reason  of  the  execution  of  the  marine  policy  the  goods 
conld  be  said  to  be  insured  elsewhere  within  the  meaning  of  the 
fire  policy.  I  agree  that  the  marine  policy  was  intended  to  coTer 
the  goods  while  on  a  transit  to  which  a  landing  at  some  period 
might  be  incidental.  It  is  reasonable  on  the  facts  to  assume  here 
that  the  parties  intended  these  goods  when  sent  down  the  river 
Hunter  to  go  to  England.  Bat  what  occurred  when  they  got 
to  Sydney  was  not  merely  something  incidental  to  the  transit 
covered  by  the  marine  policy,  but  something  which  amounted  to 
a  break  in  it.  Though  the  goods  were,  when  the  fire  occurred,  in 
the  stevedore's  warehouse,  previously  to  that  there  had  been  a 
break  in  the  continuity  of  the  transit  so  as  to  make  them  off  tiie 
policy  until  re-shipped.  The  other  point  is,  whether  the  fact  that 
the  policies  did  or  might  overlap  made  the  marine  policy  a  sab- 
sequent  insurance  within  the  meaning  of  the  5th  clause  of  the  fire 
policy  so  as  to  release  the  defendants.  AlS  to  that  questicm  I 
agree  with  what  has  been  said  by  my  Brother  Bramwell.  We 
must  look  to  the  substance  of  the  provisions  as  coupled  with  the 
average  conditions.  Having  regard  to  the  object  of  such  con- 
ditions, it  seems  to  me  that  it  would  be  quite  immaterial  to  the 
insurers  on  the  fire  policy  that  the  marine  policy  might  possibly 
cover  the  same  risks  as  the  fire  policy  for  some  period  of  time 
during  the  transit. 

Amphlett,  B.  I  am  of  the  same  opinion.  With  regard  to 
the  main  question  I  entirely  agree  with  what  has  been  said  by 
the  rest  of  the  Court.  With  regard  to  the  second  point,  I  doubt 
whether  it  is  open  to  the  defendants  upon  the  terms  of  this  case, 
but  if  it  be,  I  am  of  opinion  that  the  two  policies  could  never 
overlap.  I  venture  to  think  that  the  only  time  when  the  goods 
could  be  covered  by  the  marine  policy  while  on  shore  would  be 
when  they  were  on  shore  merely  for  the  purpose  and  in  the 
course  of  being  landed  and  re-shipped.  A  loss  by  fire  under  those 
circumstances  would  be  covered  by  the  marine  policy.    But  I  do 
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not  think  that  there  are  any  words  in  the  fire  policy  which|  pro-        ^975 


perly  construed,  would  cover  such  a  loss;  for  the  words  ^on  a  Austsauak 
wharf "  in  that  policy  would  not,  I  think,  cover  the  case  of  their    tubal^. 
being  on  a  wharf  merely  in  the  course  of  landing  and  re-shipment,    g    ^* 

Judgment  affirmed* 

Attorney  for  plaintiffs :  C.  Walton. 

Attorneys  for  defendant:    Chester,  Urquhart,  &  Co.,  for  Inee 
4&C0. 


PRENTICE  V.  LONDON,  LONGHURST,  and  Othebs. 

Benefit  Building  Society — Arbitration  Clause — 6  &  7  Wm.  4,  c.  32,  «.  4 — 
10  Geo.  4,  c.  56,  ».  27—18  &  19  Vict  c.  63,  a.  40. 

To  bring  a  dispute  within  the  arbitration  clause  of  the  rules  of  a  benefit  build- 
ing society,  it  must  be  one  which  arises  between  the  trustees  and  the  party 
claiming  as  a  member  of  the  society. 

The  plaintiff  was  a  transferee  for  value  of  shares  in  a  benefit  building  society. 
The  transferor  had  been  the  secretary  of  the  society,  and  in  that  capacity  had 
incurred  liabilities  to  the  trustees  to  a  considerable  amount.  The  latter,  after  the 
transfer,  but  before  they  had  notice  of  it,  passed  a  resolution  to  forfeit  the  shares 
of  the  transferor,  and  appropriated  their  value  towards  the  deficit.  The  plain tift* 
sued  the  trustees  for  refusing  to  admit  him  to  the  bene6ts  to  which  he  claimed  to 
be  entitled  as  a  member  of  the  society  and  as  the  holder  of  shares  therein,  llic 
defendants  pleaded  that  the  cause  of  action  was  "  a  dispute  between  the  defen- 
dants as  trustees,  and  the  transferor  as  a  member,  and  the  plaintiff  as  a  person 
claiming  on  account  of  a  member  of  the  society,  and  was  a  dispute  which 
according  to  the  rules  of  the  society  and  the  statutes  ought  to  bo  settled  by  arbi- 
tration :  "— 

Beldy  that,  as  the  trustees  denied  the  right  of  the  plaintiff  to  be  a  member  of 
the  society,  they  were  estopped  from  saying  that  the  dispute  was  a  dispute 
between  them  and  him  as  a  member,  within  the  rule. 

The  first  count  of  the  declaration  stated  that,  before  the  hap- 
pening of  the  grievances  thereinafter  mentioned,  one  Foote  was  a 
member  of  the  Albion  Mntnal  Benefit  Building  Society,  and  pos- 
sessed of  and  entitled  to  certain  shares  of  great  value  in  the  said 
society,  in  respect  of  which  shares  Foote  was  entitled  to  divers 
large  sums  of  money  and  to  divers  other  benefits  and  advantages 
as  a  member  of  the  said  society,  wliich  he  was  entitled  to  assign 
and  transfer  according  to  the  regulations  of  the  said  society; 
that,  while  Foote  was  possessed  of  and  entitled  to  the  said  shares 
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PBornoB  and  advantages  as  a  member  as  aforesaid,  and  before  he  had  done 
Lo^H.  anything  to  disentitle  him  therefrom,  Foote,  for  divers  large  sums 
of  money  in  that  behalf  then  paid  to  him  by  the  plaintiff,  did 
transfer,  assign,  and  set  over  unto  the  plaintiff  all  the  said  shares, 
to  hold  the  same  subject  to  the  payments  and  regulations  pre- 
scribed by  the  society ;  that  the  plaintiff  agreed  to  accept  and  did 
accept  the  same,  subject  to  the  said  payments  and  regulations ; 
that  all  things  were  done  and  all  things  happened  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  recover  from  the 
defendants  as  trustees  as  aforesaid  the  said  large  sums  of  money 
and  other  the  benefits  and  advantages  of  a  member  of  the  said 
society  and  of  the  holder  of  the  said  sliares :  yet  that  the  defen- 
dants did  not  nor  would  pay  the  said  large  or  any  sums  of  money 
to  the  plaintiff,  and  did  not  nor  would  admit  the  plaintiff  to  other 
the  benefits  and  advantages  to  which  he  was  entitled  as  a  member 
of  the  said  society  and  as  the  holder  of  the  said  shares,  but 
thereto  wholly  refused  and  made  default,  whereby  the  plaintiff 
had  lost  the  money  paid  by  him  for  the  said  shares,  and  the 
money  and  other  benefits  and  advantages  to  which  he  was  en- 
titled as  a  member  of  the  said  society  and  as  the  holder  of  the 
said  shares. 

There  was  also  a  count  in  trover,  a  count  for  money  had  and 
i-eceived,  &c.,  and  for  money  due  upon  accounts  stated.  Claim 
350Z. 

The  material  plea  was  the  fourth,  which  stated  that  the  said 
society  was  a  benefit  building  society  formed  and  established  under 
and  according  to  the  statute  6  &  7  Wm.  4,  c.  32,  for  the  regulation  of 
benefit  building  societies ;  that,  by  the  rules  of  the  said  society, 
duly  framed,  certified,  inrolled,  and  deposited  according  to  the 
statutes  in  such  case  made,  it  was  amongst  other  things  provided 
that  should  any  dispute  arise  respecting  the  construction  of  the 
said  rules,  or  any  of  the  clauses,  matters,  or  things  therein  con- 
tained, or  on  any  ground  whatever  which  vrould  affect  the  interests 
of  the  said  society,  between  any  of  the  trustees  or  officers  and  any 
one  or  more  of  the  members  of  tlie  said  society,  or  any  person  or 
persons  claiming  on  account  of  any  member  or  members^  and 
which  could  not  be  satisfactorily  settled  by  the  board  of  manage* 
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ment  or  a  majority  of  members  present  at  a  special  or  general       i875 
meeting,  such  dispute  or  disputes  should  be  referred  to  arbitration    prentioi  " 
in  manner  therein  mentioned,  and  that  five  arbitrators  should  be     ^   ^' 
elected  at  the  first  meeting  after  the  said  rules  were  certified, 
none  of  them  being  beneficially  interested  directly  or  indirectly 
in  the  funds  of  the  said  society,  and  that  in  each  case  of  dispute 
the  names  of  the  arbitrators  should  be  written  on  pieces  of  paper 
and  placed  in  a  box  or  glass,  and  the  three  whose  names  were  first 
drawn  by  the  complaining  party  should  decide  the  matter  in  dis- 
pute: Averment,  that  the  said  rule  was  in  full  force  and  effect 
before  and  at  the  time  of  the  accruing  of  the  supposed  cause  of 
action  and  dispute  in  the  first  count  mentioned,  and  that  the  same 
was  a  dispute  between  the  defendants  as  trustees  as  aforesaid  and 
Foote  as  a  member  and  the  plaintiff  as  a  person  claiming  on 
account  of  a  member  of  the  said  society,  and  was  a  dispute  which, 
according  to  the  said  rules  of  the  said  society  and  the  statutes  in 
such  case  made,  ought  to  be  settled  by  arbitration  as  provided  by 
the  said  rule;  and  that  all  necessary  conditions  had  been  fulfilled 
to  entitle  the  defendants  as  trustees  as  aforesaid,  and  the  said 
eociety,  and  to  oblige  the  plaintiff^  to  have  the  said  dispute  so 
settled.    Issue  thereon. 

The  cause  was  tried  before  Denman,  J.,  at  the  sittings  in  Lon- 
don after  last  Michaelmas  Term.  One  Foote  had  been  secretary 
of  a  society  called  The  Albion  Mutual  Benefit  Building  Society 
and  a  holder  of  certain  shares  therein.  The  plaintiff  claimed  to 
be  entitled  to  those  shares  under  transfers  from  Foote  for  valuable 
consideration  executed  respectively  on  the  9th  of  June,  1871, 
and  the  8th  of  March  and  22nd  of  November,  1872.  The  de- 
fendants were  trustees  of  the  society.  In  November,  1872,  Foote 
absconded,  being  then  indebted  to  the  society  in  the  sum  of  400/. 
On  the  14th  of  January,  1873,  the  directors  passed  a  resolution  to 
forfeit  Foote's  shares,  and  appropriated  the  whole  amount  standing 
to  his  credit  in  their  books  (amounting  to  201/.  9«.  6(2.)  towards 
the  deficit.  On  the  17th  of  January,  1873,  the  society  had  notice 
of  the  transfers. 

Upon  these  facts  it  was  contended  on  the  part  of  the  defendants 
that  the  fourth  plea  was  proved,  and  that  the  only  mode  of  ad- 
justing disputes  between  the  society  and  any  of  its  memberSi  or 
Vol.  X.  3D  2 
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1875        persons  claiming  on  oocoant  of  members,  was,  by  arbitration,  and 
l>REimoi~  ^^^^  ^^  ^^  ^^^  competent  to  the  plaintiff  to  maintain  an  action. 
^'  The  learned  jndge  directed  a  nonsuit,  reserving  leave  to  the 

plaintiff  to  move  to  enter  a  verdict  for  lOOZ.  if  the  Conrt  should 
think  the  transfers  of  June  the  9th,  1871,  and  March  the  8th, 
1872,  were  all  that  were  included  in  the  security ;  or  for  2002.  if 
the  Court  should  think  that  the  transfer  of  November  the  22Dd, 
1872,  was  included, — ^with  costs  if  the  Court  should  think  fit 

Wlntyre,  Q.O.,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
accordingly. 

Prentice,  Q.C,  and  Lundey  Smiih,  shewed  cause.  The  27th 
section  of  6  &  7  Wm.  4,  a  32,  enacted  that  **  every  dispute  be- 
tween any  member  or  members  of  any  society  established  under 
this  Act  or  any  of  the  Acts  hereby  repealed,  or  any  person  claim- 
ing through  or  under  a  member,  or  under  the  rules  of  such  society, 
and  the  trustee,  treasurer,  or  other  ofiScer,  or  the  committee  thereof, 
shall  be  decided  in  manner  directed  by  the  rules  of  such  society, 
and  the  decision  so  made  shall  be  binding  and  conclusive  on  all 
parties,  without  appeal"  In  Bum's  Justice,  Friendly  Soeidies, 
iii.  p.  725  (a),  it  is  said:  ''These  provisions  as  to  arbitration  are 
imperative,  and  the  remedy  must  be  accordingly."  For  this  is 
cited  Criap  v.  Bunbury  (1),  where  it  was  held  that,  since  9  Geo.  4, 
c.  92,  an  action  does  not  lie  against  the  trustee  of  a  benefit  society; 
but  that,  in  case  of  disputes,  the  only  mode  of  proceeding  is  by 
arbitration;  and  Bex  v.  MildenhaU  Savings  Bank  Trustees  (2), 
which  confirmed  the  decision  in  the  former  case. 

[LoBD  GoLEELiDGE,  C.J.  Theso  were  cases  of  depositors.  But 
suppose  there  was  a  dispute  as  to  whether  the  party  was  a  depo- 
sitor or  not  ?] 

The  cases  are  all  collected  in  Pratt's  Law  of  Friendly  Societies, 
8th  ed.  46,  in  a  note  upon  s.  40  of  18  &  19  Vict  c.  63 :— «  The 
direction  of  this  statute,"  it  is  said,  '^  as  to  the  reference  of  dis- 
putes, has  the  effect,  so  far  as  regards  such  disputes,  of  excluding 
the  jurisdiction  of  the  superior  Courts;  this  was  decided  in  the 
leading  case  of  Crisp  v.  Bunbury  (1),  and  in  Timms  v.  WHliams.  (3j 

(1)  8  Bing,  394.  (2)  6  Ad.  &  E.  952. 

(3)  3  Q.  B.  418. 
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The  same  point  arose  in  the  case  of  Ex  parte  Payne  (1),  ^here,  by  1875 
the  mles  of  a  benefit  building  society  it  was  provided  that  all  Fsestick 
matters  in  dispute  should  be  referred  to  justices  in  pursuance  of  jjo^ix)v. 
10  Geo.  4,  c.  56,  s.  27 ;  and  it  was  held,  on  motion  for  a  man- 
damus to  the  judge  of  one  of  the  county  courts  to  proceed  and 
hear  a  plaint  levied  by  one  of  the  members  against  an  ofScer  of 
the  society,  that  the  section  of  the  Act  and  the  rules  providing  for 
a  cheap,  simple,  and  speedy  decision,  ousted  the  jurisdiction  of  the 
ordinary  C!ourt8.  In  ArmUage  v.  Walher  (2),'  upon  the  construc- 
tion of  the  arbitration  clause  in  the  Benefit  Building  Societies 
Act  (3),  it  was  held  that  neither  a  Court  of  law  or  equity  had 
jurisdiction  to  alter  the  award  of  arbitrators  or  justices,  unless 
there  was  error  upon  the  face  of  it,  or  it  was  shewn  to  have  been 
corruptly  obtained.  The  Vice-Chancellor  Wood,  in  giving  judg- 
ment, said:  'The  legislature  intended  carefully  to  provide  that 
these  societies  should  not  be  dragged  before  Courts  of  law  or  equity. 
That  is  the  primary  matter  to  which  attention  must  be  drawn,  and 
it  is  necessary  to  be  extremely  careful  that  the  jurisdiction  of  this 
Court  shall  not  be  set  up  to  control  the  arbitrators  so  selected, 
except  upon  a  very  clear  and  distinct  case  being  made  out  of  their 
abuse  of  their  oflSce/  In  TroU  y.  Hughes  (4),  before  Vice-Chan- 
cellor Cran worth,  a  bill  was  filed  on  behalf  of  some  of  the  members 
of  the  Second  Borough  of  Southwark  Benefit  Building  and  Invest- 
ment Association,  against  the  directors  and  a  portion  of  the  share- 
holders who  concurred  in  the  acts  complained  of.  The  plaintifiis 
alleged  that,  being  dissatisfied  with  the  management,  they  had,  in 
pursuance  of  the  provisions  of  their  deed  of  association,  given  a 
month's  notice  of  their  intention  to  withdraw  from  the  society,  and 
that  the  directors  had  denied  their  right  so  to  withdraw.  The 
plaintiffs  thereupon  filed  their  bill  to  recover  their  subscriptions, 
and  by  the  present  motion  sought  to  restrain  the  directors  from 
transferring  or  appropriating  the  funds  of  the  society  at  the 
bankers.  The  defendants  contended  that  the  proper  course  for 
the  plaintiffs,  if  dissatisfied  with  the  conduct  of  the  directors,  was, 
according  to  the  rules  of  the  society,  to  appeal  to  arbitrators  duly 
elected  at  a  meeting  for  that  purpose,  and,  if  that  step  did  not 

(1)  6  D.  &  L.  679.  (3)  10  Geo.  4,  c  56,  s.  27. 

(2)  2  K.  &  J.  211.  (4)  16  L.  T.  260. 
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1875       prodaoe  a  satisfactory  result,  they  were  then  impowered  to  apply 

Y^ggpacK"  to  two  justices  of  the  peace,  whose  decision  would  be  final.    The 

,  ^*         yice-Chancellor  said  that  the  case  was  one  in  which  the  regula- 
London.  ° 

tions  of  the  society,  and  the  provisions  of  the  l^slature  with 
regard  to  such  associations,  permitted  the  members,  in  the  event 
of  a  dispute  arising,  to  bring  the  case  before  the  directors  for  their 
decision ;  and,  if  that  should  be  unsatisfactory,  to  appeal  to  arbi- 
trators, and  ultimately  to  carry  the  case  before  two  magistrates 
for  their  determination.  The  plaintiffs,  however,  had  thought 
proper  to  apply  to  the  Court  to  put  a  construction  on  their  rules, 
instead  of  adopting  those  means  of  redress  which  were  clearly 
pointed  out  by  the  rules  themselves.  He  was  of  opinion  that  there 
was  no  necessity  for  the  interference  of  the  Court,  and  refused  the 
motion,  with  costs.  In  Beeves  v.  White  (1),  the  Queen's  Bendi 
held  that  the  summary  remedy  provided  by  the  statute  for  the 
settlement  of  disputes  by  arbitration  is  conclusive,  and  ousts  the 
jurisdiction  of  the  superior  Courts.  In  Oririham  v.  Card  (2),  a 
dispute  arose  between  two  of  the  members  of  the  committee  of  a 
friendly  society  and  the  trustees  touching  the  distribution  of  a 
fund  in  the  hands  of  the  latter,  and  by  one  of  the  rules  it  was 
ordei*ed  that  disputes  were  to  be  referred  to  such  members  of  the 
committee  as  should  not  be  personally  interested  in  the  matter: 
and  it  was  held  that  the  judge  of  the  county  court  had  no  jurisdio- 
tion  in  such  case,  according  to  the  rule  of  the  society,  which  pro- 
vided for  the  reference  to  the  committee,  and  then  to  private 
arbitration,  of  all  disputes,  and  the  question  now  raised  was 
whether  this  particular  dispute  was  one  which  could  have  been  the 
subject  of  a  suit  in  equity.  The  Court  restrained  the  judge  of  the 
county  court  from  hearing  the  cause,  on  the  ground  that  the 
dispute  was  one  which  ought  to  have  been  referred  under  the 
above  rule.  These  decisions  have  been  followed  in  the  recent 
cases  of  CaUaghan  v.  Dclmn  (3)  and  Thompson  v.  Planet  BuSdinff 
Society^  (4) 

[Bbett,  J.    In  Morrison  v.  Olover  (5),  Pollock,  C.B,  delivering 
the  judgment  of  the  Court,  said :  **  It  appears  to  us  that  the  words 

(1)  17  Q.  B.  995 ;  21  L.  J.  (Q.B.)  169.    (4)  Law  Rep.  15  Eq.  333. 

(2)  7  Ex.  833 ;  21  L.  J.  (Ex.)  321.     ^6)  4  Ex.  430,  444 ;  19  L.  J.  (Ex.) 

(3)  Law  Rep.  4  C.  P.  288.         20. 
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^matters  in  dispute'  must  be  read  matters  in  dispute  between        1875 
the  society  and  its  members  as  members^  and  not  in  any  other 
capacity."] 

The  spirit  of  the  Act  is,  that  the  funds  of  the  society  shall  not 
be  expended  in  litigation,  but  that  all  disputes  shall  be  decided  by 
the  domestic  forum  thereby  created.  In  Thompson  ¥•  Planet  Benefit 
Bwldinff  Soeietif  (1),  Sir  J.  Bacon,  Y.C.,  said :  ^'  It  is  quite  clear 
that  the  statute  was  intended  to  encourage,  and  at  the  same  time 
to  protect^  benefit  building  societies;  and  a  new  law  and  new 
machinery  are  created  for  the  purpose  of  carrying  that  object  into 
effect.  Of  that  new  machinery  a  very  plain  feature  is,  that, 
assuming  that  the  members  of  these  societies  will  be  numerous, 
and  that  many,  perhaps  all,  of  them  wiU  be  poor,  the  object  of  the 
legislature  was,  carefully  to  guard  against  the  possibility  of  any 
internal  dispute  being, — to  use  an  expression,  I  think,  of  Lord 
Haiherley  in  one  of  the  cases  (2), — made  the  means  of  dragging 
them  into  Courts  of  law  or  equity.'' 

Darlinff,  for  the  defendant  Longhurst,  who  pleaded  separately, 
referred  to  s.  4,  which  provides  that  ''any  member,  not  having 
executed  a  mortgage  to  the  society,  who  may  continue  to  neglect 
the  payment  of  his  subscriptions  until  the  fines  and  charges  in- 
curred thereon  equal  the  amount  of  subscriptions  already  paid  by 
him,  shall  thereupon  cease  to  be  a  member,  and  forfeit  all  the 
moneys  paid  in  respect  of  the  shares  on  which  such  fines  and 
charges  haye  been  incurred,"  and  submitted  that  a  dispute  might 
arise  upon  that  rule  which  would  be  properly  the  subject  of  arbi- 
tration under  rule  30,  and  yet  not  be  between  the  society  and  a 
member. 

M'Inlyre,  Q.C.f  and  Francia  Turner,  in  support  of  the  rule,  sub- 
mitted that  the  plaintiff  was  entitled  to  enter  a  verdict  for  the  larger 
sum.  The  contention  on  the  part  of  the  defendants  was  that  lOOZ. 
only  was  advanced  upon  the  transfer  of  the  shares,  the  remainder 
being  advanced  without  any  further  security.  But,  Foote  having 
already  transferred  his  shares  to  the  plaintiff,  he  had  no  further 
control  over  them,  and  consequently  they  remained  as  security  for 
the  whole  sum  advanced  upon  them. 

(1)  Law  Bep.  15  Eq.  333.  (2)  In  Armitage  ▼.  Walker,  2  K.  &  J.  211. 
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1875  LoBD  COLEBIDGE,  C.  J.     I  am  of  opinion  that  the  nonsuit  in  this 

Fbbntioe~~  ^2^6  should  be  set  aside,  and  a  verdict  entered  for  the  plaintiff  for 
LoOTQw  200Z.,  but  without  interest.  The  contention  on  the  part  of  the 
defendants  was  that  this  was  a  benefit  building  society,  and  that 
the  policy  of  the  statutes  and  of  the  rules  founded  thereon  is,  that 
all  disputes  arising  between  the  society  or  its  officers  and  any 
member  shall  be  determined  by  arbitration,  and  shall  not  be  the 
subject  of  contention  in  a  Court  either  of  law  or  of  equity ;  and 
that  this  is  a  dispute  within  the  rule,  and  consequently  that  the 
jurisdic£ion  of  this  Court  is  ousted.  Many  cases  have  been  cited 
by  Mr.  Prentice  in  which,  disputes  having  arisen  between  the 
society  and  persons  who  were  admitted  to  have  been  members, 
proceedings  as  well  in  equity  as  at  law  have  been  defeated  on  this 
ground.  Of  these  Crisp  v.  Bunhmy  (1)  is  a  strong  instance.  I 
do  not  for  a  moment  dispute  the  absolute  authority  of  that  and 
other  cases :  but  the  present  case  does  not  fall  within  them.  This 
is  an  action  by  a  man  who  has  advanced  money  to  a  member  of 
the  society,  and  has  got  a  transfer  of  his  shares.  A  dispute  has 
arisen  between  the  transferee  and  the  society,  the  former  claiming 
to  have  the  benefit  of  his  security,  and  the  latter  denying  his 
right,  on  the  ground  that  they  had  (after  the  date  of  the  transfer) 
cancelled  the  shares  of  the  transferor,  and  appropriated  their  valne 
to  a  debt  which  they  claim  to  be  due  to  them  from  him.  The 
substantial  ground  of  the  charge  in  the  declaration  is,  that  the 
society  refuse  to  allow  the  plaintiff  the  rights  of  a  member ;  and 
the  substantial  defence  on  their  part  is,  that  he  is  not  a  member, 
but  is  claiming  under  or  on  account  of  one  who  has  ceased  to  be 
a  member:  and  yet  the  defendants  now  insist  that  that  is  a  dis- 
pute between  themselves  and  a  member  of  the  society,  or  one 
claiming  on  behalf  of  a  member,  and  therefore  only  the  subject  of 
an  arbitration  under  their  rules.  The  case  seems  to  me  to  fall 
directly  within  the  principle  upon  which  Morrison  v.  Glover  (2) 
was  decided.  This  is  even  a  stronger  case  for  the  rejection  of  the 
arbitration  clause  than  that  was.  The  ingenious  argument  sug- 
gested by  Mr.  Darling  on  rule  4  has  no  application  here.  This  is 
not  a  dispute  arising  between  the  trustees  and  one  of  its  members 

(1)  8  Bing.  394.  (2)  4  Ex.  430 ;  19  L.  J.  (Ex.)  20. 
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or  a  person  claiming  on  acconnt  of  a  member.     The  plaintiff  is       1875 
endeavoaring  to  enforce  on  his  own  behalf  certain  advantages* ~pbentice 
which  the  society  deny  him  on  the  ground  that  he  is  not  a  mem^      lo^x 
ber.    No  case  goes  the  length  of  holding  that  such  a  matter  falls 
within  the  arbitration  clause. 

Brett,  J.  The  first  question  is,  what  is  the  dispute  between 
these  parties ;  and  the  next^  whether  the  plaintiff  is  precluded  by 
any  statute  or  rule  from  enforcing  bis  claim  in  a  Court  of  law. 
Now,  the  plaintiff  claims  to  be  entitled  to  certain  shares  in  the 
society,  as  the  legal  transferee  from  one  Foote ;  and  the  answer 
set  up  by  the  trustees  is,  that  he  is  not  the  legal  transferee, 
because,  although  Foote  assumed  to  transfer  the  shares  in  question 
to  him  for  a  valuable  consideration,  they  (the  trustees),  after  the 
date  of  the  transfer,  cancelled  the  shares  on  account  of  certain 
pecuniary  claims  which  they  asserted  they  had  against  Foote 
wholly  unconnected  with  those  shares.  The  substantial  ground  of 
defence,  therefore,  is,  that  the  plaintiff  is  not  a  member  of  the 
society ;  and  the  question  is  whether  the  dispute  is  one  which  can 
be  litigated  in  this  Court,  or  whether  the  plaintiff  is  ousted  of  his 
ordinary  legal  remedy  by  reason  of  the  enactment  in  s.  27  of  6  & 
7  Wm.  4,  c.  32,  on  the  ground  that  it  is  a  dispute  between  the 
trustees  and  a  member  or  one  claiming  on  account  of  a  member. 
In  Morrison  v.  Olover  (1)  it  was  admitted  that  the  plaintiff  was  a 
member  of  the  society :  but  the  Court  of  Exchequer  decided  that 
that  was  not  sufficient  to  bring  the  case  within  that  section,  but 
that  it  must  be  shewn  that  the  subject-matter  in  dispute  is  one 
arising  between  the  trustees  and  a  member  of  the  society  as  a 
member.  A  dispute  as  to  whether  a  party  is  a  member  or  not 
clearly  is  not  a  dispute  between  the  society  and  the  plaintiff  as  a 
member.  That  being  so,  rule  30  does  not  oust  the  jurisdiction  of 
this  Court.  On  the  part  of  the  defendants  it  is  contended  tliat 
the  4th  plea  was  proved.  That  plea,  however,  carefully  abstains 
from  stating  that  the  plaintiff  is  a  member  of  the  society.  I 
should  say  the  plea  would  be  had  on  demurrer ;  and,  if  so,  every 
material  allegation  in  it  must  be  proved.     Now,  the  allegation 

(1)  4  Ex.  430 ;  19  L.  J.  (Ex,)  20.  ' 
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1875  that  the  plaintiiF  was  a  person  claiming  on  accoont  of  a  member 
~  Prkhtice"  ^*®  clearly  disproved.  He  claims,  not  on  account  of  Foote,  but 
^  ^-  on  behalf  of  himself  as  transferee  of  Footers  shares.  As  to  tbe 
suggestion  of  Mr.  Darling,  I  should  say  that  it  is  very  doubtful 
whether  such  a  dispute  as  is  mentioned  in  rule  4  would  be  a  dis- 
pute within  the  statute  at  all.  That  rule  relates  to  rights  given 
to  the  society  to  forfeit  shares  under  certain  conditions.  If  the 
dispute  were  as  to  the  right  of  the  trustees  to  forfeit,  that  might 
be  within  the  statute  and  rule  30.  Then,  as  to  the  damages.  I 
think  the  plaintiff  is  entitled  to  recover  the  full  value  of  the 
shares  of  which  the  defendants  have  deprived  him. 

Gboye,  J.  I  am  of  the  same  opinion.  The  cases  clearly  establish 
what  was  the  object  of  the  statute,  viz.  to  provide  a  cheap  aud 
speedy  mode  of  settling  differences  between  these  societies  and 
their  members  as  to  their  internal  regulations.  The  plaintiff  would 
be  entitled  to  the  benefit  of  the  arbitration  clause  if  he  acquired 
the  status  of  a  member.  But  the  defendants  are  seeking  to  deprive 
him  of  the  benefit  of  membership  by  declaring  the  shares  of  which 
he  is  transferee  for  value  cancelled.  They  say  that  he  is  bound  by 
the  arbitration  clause  as  a  member,  and  yet  their  conduct  shews 
that  the  matter  in  dispute  is  whether  he  shall  be  a  member  or 
.  not.  The  fourth  plea  clearly  is  not  proved.  The  plaintiff  is 
cle^iming  for  himself,  and  not  on  account  of  Foote. 

LiNDLEY,  J.  I  am  of  the  same  opinion.  The  object  of  the 
provision  in  question  was  the  easy  settlement  of  internal  disputes 
between  the  trustees  and  officers  of  the  society  and  its  members. 
That  assumes  the  parties  both  to  be  members  of  the  body.  If  the 
matter  in  controversy  is  whether  the  party  is  a  member  or  not,  that 
clearly  is  not  a  matter  of  internal  arrangement. 

Rvle  ahsolvie  accordingly. 

Attorneys  for  plaintiff:  PcUerson,  Son^  &  Garner. 
Attorney  for  defendants :  Henry  B.  Sylvester, 


VOL.  X.]  TRINITY  TERM,  XXXYin  VICT.  689 


WIRTH  V.  AUSTIN.  I875 

Lord  Mayor's  Court — Jurisdiction — Cheque  payable  at  a  Place  out  of  the  ^^^^  S* 

Jurisdiction,  where  the  Drawer  {the  D^endant^  has  no  Effects, 

The  plaintiff  sued  the  defendant  in  the  Mayor's  Court,  London,  as  drawer  of 
two  cheques  upon  the  Huddersfield  branch  of  the  Midland  Banking  Company. 
In  answer  to  a  rule  for  a  prohibition,  it  was  sworn  that  the  cheques  were  drawn 
and  indorsed  by  the  payee  to  the  plaintiff  in  London,  that  the  drawer  had  no 
effects  in  the  hands  of  the  Midland  Banking  Company,  and  that  he  had  long 
since  had  notice  from  the  bank  that  cheques  drawn  by  him  would  not  be  paid 
unless  previously  provided  for : — 

Held,  that,  there  being  no  obligation  on  the  plaintiff  to  prove  presentment  and 
dishonor,  there  was  no  ground  for  a  prohibition. 

This  was  an  action  brought  against  the  defendant  in  the  Lord 
Mayor's  Oourt>  London,  to  recover  the  amount  of  principal  and 
interest  due  upon  two  cheques  for  20Z.  and  12Z.  respectively,  pur- 
porting to  be  drawn  by  the  defendant  in  Huddersfield  upon  the 
Huddersfield  branch  of  the  Midland  Banking  Company,  whose 
agents  in  London  are  the  London  and  County  Bank,  on  the  29th 
of  January  and  2nd  of  February,  1875,  payable  to  A.  G.  Herzfeld 
or  order,  and  by  him  indorsed  to  the  plaintiff,  and  which  were 
returned  "  not  provided  for." 

Upon  affidavits  that  the  defendant  did  not  reside  or  carry  on 
business  within  the  city  of  London,  and  had  no  account  ^*  \i  ith  the 
Midland  Banking  Company  referred  to  in  the  said  cheques  at  the 
offices  of  the  London  and  County  Bank,  their  London  agents," 
and  that  the  cause  of  action  did  not  wholly  arise  within  the  juris- 
diction of  the  Lord  Mayor's  Courts  London,  and  after  judgment 
signed, 

Olyn  obtained  a  rule  to  prohibit  the  Mayor's  Court  from 
further  proceeding  in  the  action,  on  the  ground  of  want  of  juris- 
diction. 

Ftnlatf  shewed  cause  upon  affidavits  which  stated,  that  the 
cheques  were  drawn  by  the  defendant  and  indorsed  by  Herzfeld 
in  London,  and  the  cash  for  them  was  obtained  from  the  plaintiff 
within  the  city  of  London ;  that  the  defendant  had  not  at  the  time 
the  cheques  were  so  drawn,  nor  had  he  for  many  months  had,  any 
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1875  fnndfl  at  the  Huddersfield  branch  of  the  Midland  Banking  Com- 
WiBTH  P*^y  >  ^^^  l^°g  previously  to  the  drawing  of  the  cheques  he  had 
Austin  ^^  notice  from  the  bank  that  cheques  drawn  by  him  would  not  be 
paid  by  the  bank  unless  previously  provided  for ;  and  that  no  pro- 
vision had  been  made  to  meet  the  cheques  in  question.  It  was 
thereupon  submitted,  upon  the  authority  of  Terry  v.  Parker  (I) 
and  Carew  v.  Duckworth  (2),  that,  inasmuch  as  the  defendant  had 
no  funds  at  the  Huddersfield  branch  of  the  Midland  Banking 
Company,  and  had  no  reason  to  expect  that  his  drafts  would  be 
met  there,  there  was  no  obligation  on  the  plaintiff  to  prove  pre- 
sentment and  dishonor,  and  consequently  that  no  part  of  his 
cause  of  action  arose  without  the  city  of  London. 

Glyn^  in  support  of  the  rule,  contended  that  the  cases  referred 
to  applied  only  where  both  parties  had  reason  to  know  that  a  pre- 
sentment at  the  place  where  the  cheque  t)r  bill  is  made  payable 
will  be  futile. 

LoBD  CoLEBiDGE,  C.J.  The  rule  for  a  prohibition  in  this  ease 
was  granted  upon  the  ground  that  the  whole  cause  of  action  did 
not  arise  within  the  jurisdiction  of  the  Lord  Mayor^s  Court  The 
cheques  upon  which  the  action  is  brought  were  drawn  upon  the 
Huddersfield  branch  of  the  Midland  Banking  Company,  out  of  the 
jurisdiction  of  the  Mayors  Court ;  and  it  is  said  that  the  action 
is  not  maintainable  without  proof  of  a  presentment  and  dishonor 
there.  Mr.  Finlay  seeks  to  get  rid  of  that  difficulty  by  shewing 
that  no  proof  out  of  the  jurisdiction  was  necessary  here,  inasmuch 
as,  not  only  had  the  defendant  no  effects  there  at  the  time  of 
drawing  the  cheques,  but  he  had  for  some  months  had  notice 
from  the  bank  that  no  further  cheques  of  his  would  be  paid 
unless  previously  provided  for,  and  that  these  cheques  had 
not  been  provided  for,  and  consequently  the  defendant  had  no 
reasonable  ground  for  supposing  that  they  would  be  honored: 
and  in  support  of  this  view  two  cases  are  relied  on.  One  of  these, 
Terry  v.  Parker  (1),  is  cited  in  Byles  on  Bills,  11th  ed.  p.  216,  as 
an  authority  for  this  proposition, — '^  Absence  of  effects  in  the 
drawee's  hands  wiU,  as  against  the  drawer,  dispense  with  the  neces- 
sity of  presenting  for  payment ;  but  not  as  against  a  subsequent 

(1)  6  A.  &  E.  602.  (2)  Law  Rep.  4  Ex.  313. 
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indorsee.**  For  the  last  proposition  is  cited  Saul  v.  Jones.  (1)  1875 
Now,  this  is  an  action  by  indorsee  against  drawer,  and  therefore  Wrara 
falls  directly  within  the  authority  cited  in  Byles.  I  find  also  in 
BuUen  &  Leake,  3rd  ed.  p.  99,  a  precedent  for  a  declaration 
against  a  drawer  for  non-payment  of  a  bill,  with  an  averment  of 
excuse  of  notice  of  dishonor  in  these  terms, — '*  And  the  said  G.  H. 
(the  drawee)  had  not  at  any  time  any  effects  of  the  defendant,  nor 
had  the  defendant  at  any  time  any  reasonable  ground  to  expect 
that  the  said  Gr.  H.  would  have  any  such  effects  or  would  pay  the 
said  bill,  nor  was  there  at  any  time  any  consideration  or  value  for 
the  payment  thereof  by  the  said  O.  H.,  nor  has  the  defendant  sus- 
tained any  damage  by  reason  of  not  having  notice  of  the  dishonor 
of  the  said  bill ;"  and  Terry  v.  Parker  (2)  is  cited  as  the  authority 
for  that.  That  case  is  in  principle  the  same  as  this,  except  that 
that  was  the  case  of  a  bill  of  exchange,  this  of  a  cheque.  The  fact, 
therefore,  upon  which  Mr.  G-lyn  relied  having  been  explained 
away,  there  was  no  need  of  proving]  anything  arising  without  the 
jurisdiction  to  entitle  the  plaintiff  to  sustain  his  action,  and  the 
rule  must  be  discharged. 

Grove,  J.  The  drawer  undertakes  to  meet  the  cheque  at 
Huddersfield,  well  knowing  that  he  has  no  effects  there,  and  that 
it  will  not  be  paid.  As  against  him,  therefore,  there  was  no  neces- 
sity for  proving  a  presentment  there. 

Abghibald,  J.  Under  the  circumstances,  a  presentment  and 
dishonor  of  the  cheque  at  Huddersfield  was  no  necessary  part  of 
the  plaintiff's  cause  of  action  at  all. 

Bule  diecharged.    ' 

Attorney  for  plaintiff:  0.  F.  Gray, 
Attorneys  for  defendant :  Oreen  &  Pridham. 

(1)  1  E.  &  E.  59 ;  28  L.  J.  (Q.B.)  37.  (2)  6  A.  &  E.  502. 
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1875  PLANT  v.  KENDRIOK  and  Anothkb. 

Jun6  12« 

* Fraetice — Inspection  of  BocumenU  admitted  to  be  in  the  Defendants  Foeaeeeion 

or  Fower. 

Where,  in  answer  to  iaterrogfttories,  the  defendant  admits  that  he  has  certain 
docoments  in  his  custody,  possession,  or  power,  it  is  not  competent  to  him,  npon 
an  application  for  leave  to  inspect  and  take  copies  of  them,  to  urge  that  othen 
have  an  interest  in  them,  and  therefore  he  cannot  produce  them. 

In  1874,  a  so-called  syiidicate,  consistiiig  of  the  plaintiff^  the 
two  defendants,  Eendrick  and  Massey,  and  several  other  persons 
(of  whom  Eendrick  acted  as  secretary),  was  formed  for  the  pur- 
pose of  promoting  a  company  to  be  called  The  Soyal  Aqnariom 
and  Summer  and  Winter  Garden  Society  Limited,  and  inviting 
subscriptions  for  shares.  An  agreement  was  entered  into  by  the 
persons  composing  the  syndicate  for  providing  funds  to  meet  the 
preliminary  expenses. 

The  plaintiff,  as  one  of  the  original  members  of  the  syndicate;, 
sued  the  defendant  Eendrick  as  secretary  and  the  defendant 
Massey  as  a  member  of  the  syndicate  to  recover  4007.  which  he 
alleged  he  would  have  received  had  his  name  not  been  impro- 
perly erased  from  the  list  of  members. 

In  answer  to  interrogatories  delivered  pursuant  to  a  judge's 
order,  the  defendant  Eendrick  admitted  that  a  sum  of  60002.  had 
been  received  by  him  as  secretary  on  behalf  of  the  syndicate,  and 
was  paid  by  him  to  the  members  of  the  syndicate  whose  names 
were  set  out,  to  the  exclusion  of  the  plaintiff,  whose  name  had,  by 
a  resolution  of  the  21st  of  July,  1874,  been  erased  from  the  list  of 
members  of  the  syndicate,  in  conaequenoe  of  his  having  made 
default  in  payment  of  his  subscription  according  to  the  above- 
mentioned  agreement:  ajid  both  defendants  admitted  that  they 
had  in  their  custody,  possession,  or  power,  the  following  doca- 
ments  relating  to  the  matters  in  dispute,  viz. 

1.  The  agreement  before  referred  to. 

2.  The  prospectus  of  the  proposed  company. 

3.  Copy  letter  from  H.  Eendrick  to  the    syndicate,  dated 
July  17, 1874. 
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4.  Copy,  letter  from  H.  Kendrick  to  tbe  defendant,  dated        1875 

jvij  20, 1871  ""ip;::^;^ 

5.  The  like,  dated  July  21, 1874.  ^;,^ 

6.  Minutes  of  proceedings  of  tbe  syndicate  and  their  com.- 
nuttee. 

7.  Letter  from  defendants'  attorney  to  Mr.  Shearman,  the 
plaintiff's  attorney,  dated  the  14th  of  August,  1874,  and  the  papers 
and  pleadings  in  this  action. 

A  summons  was  thereupon  taken  out  calling  upon  the  defend- 
ants to  shew  cause  why  the  plaintiff  or  his  attorney  should  not  be 
at  liberty  to  inspect  and  take  copies  of  or  extracts  from  such 
documents.  Upon  the  hearing  of  this  summons  Pollock,  B.,  made 
an  order  for  inspection,  but  confined  it  to  the  agreement. 

Anderson  obtained  a  rule  nisi  in  the  terms  of  the  last-mentioned 
summons. 

Oppenheim  shewed  cause.  If  this  had  been  an  action  against  the 
syndicate,  the  plaintiff  might  have  been  entitled  to  inspect  the 
minute-book.  But  the  action  is  against  two  only  of  that  body,  and 
they  cannot  be  compelled  to  produce  a  document  which  does  not 
belong  exdusiyely  to  them.  Besides,  the  plaintiff,  being  a  partner 
with  tbe  others,  cannot  sue  upon  the  agreement. 

Anderson,  in  support  of  the  rule.  The  defendants,  haying  by 
their  answers  to  the  interrogatories  admitted  that  the  minute- 
book  of  which  inspection  is  sought  is  in  their  possession  or  under 
their  control,  it  is  not  open  to  them  now  to  say  that  others  have 
an  interest  in  it  and  therefore  they  cannot  produce  it.  [He 
referred  to  Hunt  y.  Hewitt  (1)  and  Hill  y.  Campbell.  (2)] 

LoBD  CoLEBiDGE,  C.J.  This  is  an  application  for  leaye  to  in- 
spect and  take  copies  of  certain  documents  which  are  stated  in  the 
affidayit  upon  which  the  application  for  interrogatories  was  founded, 
and  admitted  in  the  afSdayits  in  answer,  to  be  in  the  custody,  pos- 
session, or  power  of  the  defendants.  The  only  document  as  to 
which  any  question  arises  is  the  minute-book  kept  by  one  of  tbe 
defendants  as  secretary  to  a  set  of  persons  calling  themselves  a 
syndicate,  in  which  book  are  kept  records  of  the  meetings  of  the 

(1)  7  Ex.  236 ;  21  L.  J.  (Ex.)  210.  (2)  Law  Rep.  10  C.  P.  222. 
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1875  syndicate.  The  plaintiff  alleges  himself  to  have  been  and  still  to 
PLA37T  he  a  member  of  the  syndicate,  and  to  haye  as  such  a  right  to  in- 
spect this  book,  inasmuch  as  he  is  interested  in  the  entries  made 
therein.  The  facts  are  admitted ;  but  the  defendants  object  to 
produce  the  book,  on  the  ground  that  all  the  members  of  the 
syndicate  have  an  interest  in  it,  that  the  plaintiff  has  ceased  to  be 
a  member,  and  that  the  action  is  brought  against  two  only  of  the 
body.  If  this  had  been  an  ordinary  application  for  leave  to  inspect 
and  take  copies,  the  defendants  might  have  objected  that  the  docu- 
ments belong  to  other  persons  not  before  the  Court  and  that,  though 
they  are  in  the  possession  or  custody  of  the  defendants,  those 
other  persons  decline  to  allow  their  production.  But>  having  in 
answer  to  interrogatories  admitted  that  they  are  in  their  custody, 
possession,  or  power,  it  is  not  competent  to  them  now  to  raise  that 
objection.  Upon  the  admitted  facts  the  plaintiff  is  entitled  to  in- 
spection, and  the  defendants  have  offered  no  answer.  The  rule 
must  therefore  be  made  absolute. 

Brett,  J.  I  am  entirely  of  the  same  opinion.  Possibly  the 
defendants  might  have  had  an  answer  to  this  application,  but  they 
have  not  set  it  up  in  a  wa^  to  make  it  available.  The  answer 
relied  on  is  in  substance  this, — At  the  time  I  (the  secretary) 
received  the  6000if.,  you,  the  plaintiff,  having  made  default  in  pay- 
ment of  your  subscriptions  under  the  agreement,  had  ceased  to  be 
a  member  of  the  syndicate ;  and,  if  you  are  a  member  of  the 
syndicate,  you  are  a  partner  with  the  other  members,  and  there- 
fore cannot  sue  upon  the  agreement.  Until  the  time  of  his  expul- 
sion, at  all  events,  the  plaintiff  had  an  interest  in  the  book.  It 
may  be  that,  if  the  defendants  had  shewn  that  they  were  prevented 
from  producing  the  book  by  persons  who  are  not  before  the 
Court,  that  would  have  been  an  answer  to  an  application  for  an 
order  for  its  production.  But,  after  the  admission  made  in  answer 
to  the  interrogatories,  it  is  too  late  to  raise  that  objection  now. 

Gbovb  and  Lindlet,  JJ.,  concurred. 

Bule  absdtde. 

Attorney  for  plaintiff :  J.  G.  Shearman. 
Attorneys  for  defendants :  Wild,  Barber,  dt  Browne^ 
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THORNTON  and  Others  v.  MAYNARD.  1875 

July  9. 
BUI  of  Eocchange — Part  Payment  by  Drawer — Equitable  Set-^ff  hy  Acce^or — 

Bankrupt  Act,  1869  (32  &  33  Vict,  c.  71),  «.  39. 

To  a  declaration  by  the  holder  against  the  acceptor  of  Beveral  bills  of  exchange, 
the  defendant  pleaded,  by  way  of  equitable  defence,  that  the  drawers  became 
bankrupt,  and  that  the  plaintiff  reoeived  4257.  as  a  dividend  from  their  estate  on 
account  of  the  bills,  and  as  to  that  sum  was  suing  only  as  trustee  for  the 
drawers ;  and  the  plea  claimed  to  set  off  a  debt  due  to  the  defendant  from  the 
drawers  :— 

ffeld,  a  good  equitable  defence  pro  tanto. 

The  declaration  contained  nine  counts  upon  nine  several  bills 
of  exchange  drawn  respectively  by  Butty  &  Co.  npon  and  accepted 
by  the  defendant,  and  indorsed  by  Butty  &  Co.  to  the  plaintiffs, 
and  also  a  count  upon  a  promissory  note  drawn  by  the  defendant 
payable  to  the  plaintiffs^  and  the  money  counts  and  a  count  for 
interest. 

The  defendant  pleaded  to  the  first  nine  counts  an  equitable 
plea,  as  follows : — For  a  defence  on  equitable  grounds  as  to  the 
sum  of  425Z.,  parcel  of  the  plaintiffs'  claim  in  respect  of  the  first 
nine  counts  of  the  declaration,  the  defendant  says  that,  after  the 
acceptance  of  the  said  several  bills,  T.  B.  Jones  was  duly  ap- 
pointed trustee  of  the  estate  and  effects  of  John  Butty  &  Co.,  and 
their  property  became  and  was  and  is  vested  in  such  trustee  under 
a  liquidation  by  arrangement  pursuant  to  and  within  the  meaning 
of  the  Bankruptcy  Act,  1869,  Part  V.,  and  that  the  plaintiffs, 
being  such  holders  and  indorsees  of  the  said  bills  of  exchange  as 
in  the  declaration  mentioned,  were,  long  before  this  suit,  paid  by 
such  trustee,  and  received,  out  of  the  estate  and  effects  of  Butty  & 
Co.  so  vested  as  aforesaid,  the  sum  of  4257.  to  which  this  plea  is 
pleaded,  being  a  dividend  on  the  amount  of  the  said  bills  payable 
to  the  plaintiffs  by  Butty  &  Co.  as  drawers  of  the  bills,  and  that 
the  plaintiffs  have  thence  hitherto  had  and  still  have  no  beneficial 
interest  whatsoever  therein,  and  that  they  are  suing  for  the  said 
sum  of  4252.  parcel  &c.  only  as  trustees  and  agents  for  T.  B.  Jones 
as  such  trustee  as  aforesaid,  and  for  the  benefit  of  the  said  estate 
of  Butty  &  Co.,  and  not  otherwise:  and  the  defendant  further 
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1875        says  that,  before  and  at  the  time  of  the  said  liquidation  by 
Thornton    arrangementi  Batty  &  Co.  became  and  were  and  still  are  indebted 
..   ^;         to  the  defendant  in  an  amount  equal  to  the  plaintiffs'  claim  in 
respect  of  the  matter  herein  pleaded  to,  for  money  payable  by 
Butty  &  Go.  to  the  defendant  for  bricks  and  goods  sold  and  de- 
livered, and  bricks  and  goods  bargained  and  sold  by  the  defendant 
to  Butty  &  Co.,  &c. :  and  the  defendant  further  says  that,  at  the 
time  of  Butty  &  Co.  becoming  indebted  to  the  defendant  as  afore- 
said, they  became  so  on  the  faith  of  the  defendant  being  indebted 
to  them,  and  of  his  liability  to  them  in  respect  of  the  bills  of 
exchange  in  the  first  nine  coants  mentioned ;  and  the  defendant 
is  willing  to  set  off  and  claims  equitably  to  be  entitled  to  set  off 
the  amoant  of  the  said  debt  so  due  and  owing  from  Butty  &  Co. 
to  the  defendant  against  the  plaintiffs'  claim  in  respect  of  the 
matter  herein  pleaded  to,  pursuant  to  the  statute  in  such  case 
made  and  provided  and  also  the  said  Bankruptcy  Act,  1869. 

To  this  plea  the  plaintiffs  demurred^  on  the  ground  that  it  sub- 
stantially amounted  to  a  plea  of  payment  by  the  drawers,  withou. 
the  acceptor  being  party  to  the  transaction.    Joinder  in  demurrer. 

May  3.  JS.  (?.  WtUiams,  Q.C.  {Lundey  Smith  with  him),  in  sup- 
port of  the  demurrer.  The  substance  of  the  plea  is  this,  the  holders 
of  the  bills  have  received  from  the  drawers  425Z.  in  part  discharge 
of  their  liability  on  the  bills,  and  therefore  quoad  that  sum  they 
are  suing  as  trustees  for  the  drawers ;  and  I,  the  acceptor,  have  an 
equitable  right  to  set  off  a  debt  due  to  me  from  the  drawers.  The 
first  part  of  the  plea  clearly  affords  no  defence ;  payment  by  the 
drawers  being  no  defence  to  an  action  against  the  acceptor, 
whether  of  the  whole  or  of  part  of  the  amount  of  the  bill :  Janes 
V.  Broadhurd  (1) ;  Agra  and  MaUerman's  Bank  v.  Leighion  (2) ; 
and  the  second  part  depends  upon  the  mutual  credit  clause  of  the 
Bankruptcy  Act,  1869  (32  &  33  Yict  c.  71),  s.  39 ;  but  that  clause 
applies  only  to  credits  between  the  bankrupt  and  the  person 
saing :  see  Turner  v.  Thomae  (3),  where  Wills,  J.  (4),  says :  "  The 
39th  section  of  the  32  &  33  Vict.  c.  71  is  a  section  intended  for 
the  settlement  of  all  proceedings  between  the  bankrupt  and  per- 

(1)  9  C.  B.  173.  (8)  Law  Rep.  6  a  P.  610. 

(2)  Law  Rep.  2  Ex.  56.  (4)  Law  Rep.  6  C*  P.  at  p.  615. 
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sons  dealing  with  him  ;  and  there  seems  no  reason  for  biinging  in       1875 
persons  standing  outside,  who  cannot  have  the  same  benefits.    It    THOBifTOR~^ 
is  a  settlement  appropriate  to  bankmptcv,  and  not  to  persons  who    matkabd. 
are  solvent.    That  is  one  reason.     Another  is,  that  the  principle 
of  Oearffs  y.  ClageiU  (1)  applies  only  to  what  may  be  said  to  be  the 
proximate  motive  of  dealing  with  the  £ACtor ;  and  the  contingency 
of  his  bankruptcy  and  the  mode  of  settling  accoonts  with  his 
assignees  cannot  be  said  to  have  been  contemplated.    The  defence 
here  attempted  to  be  set  np  is  not  a  defence  against  the  factor, 
but  only  a  special  mode  of  settling  accounts  with  his  assignees 
upon  his  bankruptcy,  and  therefore  is  not  one  of  the  defences 
falling  within  the  principle  of  Oearffs  v.  ClageU,  (1)    And  see 
Williams  on  Bankruptcy,  p.  56.    The  plea,  therefore,  is  neither 
good  as  a  legal  nor  as  an  equitable  defence. 

Baylis,  Q.C7.,  contra,  contended  that  the  plaintiffs,  having  been 
paid  a  part  of  the  amount  of  the  bills  by  the  trustee  under  the 
bankruptcy  of  the  drawers,  were  as  regards  the  sum  so  paid 
..mstees  for  them,  and  consequently  the  defendant  had  a  right  in 
equity  to  set  off  against  their  daim  on  the  bills  any  claim  which 
but  for  the  intervention  of  the  trust  hie  could  have  set  off  against 
the  drawers.  He  cited  Cochrane  v.  Oreen  (2),  Clark  v.  Cort  (3), 
Mkin  V.  Baker  (4),  and  Booti^  v.  Eukhinson.  (5) 

jB.  O.  Williams,  Q.O.,  was  heard  in  reply. 

Cur.  adv.  vult. 

July  9.  The  judgment  of  the  Court  (Lord  Coleridge,  CJ^  and 
Brett  and  Archibald,  JJ.,)  was  delivered  by 

Lord  Coleridge,  C.J.  This  was  a  demurrer  to  an  equitable 
plea. 

The  declaration  contained  nine  counts  on  nine  bills  of  exchange, 
and  it  contained  other  counts  not  now  necessary  to  be  referred  to. 
The  plaintiffs  were  the  indorsees  of  the  bills ;  the  defendant  was 
the  acceptor ;  Messrs.  John  Rutty  &  Co.  were  the  drawers. 

The  defendant  pleaded  an  equitable  plea  to  the  counts  on  the 

(1)  7  T.  R.  369.  (3)  Cr.  &  Ph.  154. 

(2)  9  0.  B.  (N.S.)  448;  30  L.  J.  (4)  11  C.  B.  (N.S.)  526;  31  L.  J. 
(C.P.)  97.  (CP.)  177. 

(5)  Law  Rep.  15  Eq.  30. 
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1875  bills,  as  to  4251.,  parcel  of  the  amoant  olaimedy  that  the  drawers 
Thqentoh  becapie  bankrupt,  and  that  the  plaintiffs  received  42521  as  a  divi- 
Mathabd.  <l^^d  on  the  amoant  of  the  bills  due  from  the  drawers  to  the 
plaintiffs  as  indorsees,  and  that,  as  regards  the  4252.,  the  pluintiffs 
sue  only  as  trustees  for  the  drawers.  The  plea  then  goes  on  to 
plead  a  set-off  of  a  debt  due  to  the  defendant,  the  acceptor,  from 
the  drawers  of  the  bills. 

We  are  of  opinion  that  the  plea  is  good.  The  legal  position  of 
the  parties  is  ascertained  by  the  case  of  Jones  t.  Broadhurd,  (1) 
The  judgment  of  Cresswell,  J.,  in  that  case  reyiews  the  autho- 
rities, and  finally  decides  that  payment  either  partially  or  in  full 
by  the  drawer  to  the  indorsee  does  not  disentitle  the  indorsee  to 
sue  the  acceptor  for  the  full  amount  of  the  bill.  But  Cresswell,  J., 
intimated  that  the  indorsee,  on  recorering  from  the  acceptor,  was 
trustee  for  the  drawer  to  the  amount,  whatever  it  might  be,  of  the 
drawer's  payment.  And  Sir  John  Byles  adopts  his  view :  ''  To  an 
action,"  says  he,  **  against  the  acceptor,  payment  by  the  drawer  is 
no  plea,  but  only  converts  the  holder  into  a  trustee  for  the  drawer 
when  the  holder  afterwards  recovers  from  the  acceptor :"  Byles  on 
Bills,  10th  ed.  210.  And  this  is  equally  true,  as  the  context  in 
Sir  John  Byles's  book  shews,  whether  the  payment  by  the  drawer 
was  of  part  of  the  bill  or  of  the  whole. 

So  far,  therefore,  as  the  first  half  of  the  plea  is  concerned,  it 
would  of  itself  be  no  answer  to  the  action.  The  plamtifib  would 
be  entitled  to  recover  the  amount  to  which  the  plea  is  pleaded^ 
and  to  hold  the  amount  as  trustees  for  the  drawers.  In  the  case 
before  us,  however,  the  indorsees  under  the  circumstances  sue  for 
the  amount  as  trustees  for  the  drawers;  and  in  this  state  of  fiicts 
the  case  of  Cochrane  v.  Oreen  (2)  appears  to  be  an  authority  in 
point.  It  was  there  held  that  a  judgment  debt  recovered  in  the 
name  of  a  trustee,  which,  if  recovered  in  the  name  of  the  cestoi 
que  trust,  would  have  been  a  good  set-off  at  law  against  the  plain* 
tiff's  claim,  may  be  pleaded  as  an  equitable  set-offl  The  present 
is  the  converse  case.  The  plaintiffs  sue  as  trustees ;  the  defendant 
sets  off  a  debt  due  from  the  cestui  que  trust :  but  the  principle 
which  governs  is  manifestly  the  same ;  for,  if  the  action  had  been 

(1)  9  C.  B.  173.  (2)  9  0.  B.  (N.S.)  448 ;  30  L.  J.  (CP.)  97. 
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brought  by  the  cestnis  que  trust,  i.e.  the  drawers,  against  the  de-  ^^5 
fendant^  their  debt  to  the  latter  might  hare  been  pleaded  as  a  Thornton 
legal  set-off.  Still  more  directly  in  point  is  the  ease  of  Agra  a/nd  Mathabd. 
Miuterman^s  Bank  v.  Leighion.  (1)  That  was  an  action  on  a  bill 
of  exchange,  by  the  indorsee  against  the  acceptor.  One  of  the 
pleas  was  to  this  effect, — ^that  the  bill  was  accepted  by  the  defend- 
ant by  way  of  payment  for  goods  agreed  to  be  sold  and  shipped 
for  him  by  the  drawer,  and  that  the  defendant  only  received  a 
portion  of  the  goods,  amounting  to  12002. ;  that  there  was  no  con- 
sideration for  the  bill  except  the  said  sum  of  1200Z.;  that  the 
drawer  paid  the  full  amount  of  the  bill  to  the  plaintiff;  and  that 
the  defendant  had  a  set-off  against  the  drawer  to  the  extent  of 
12002.  This  was  held  a  good  equitable  plea ;  and  the  judgment 
of  Mr.  Baron  Ghannell  is  a  clear  authority  that  the  indorsee  who 
has  been  paid  by  the  drawer,  when  he  sues  the  acceptor  on  the 
entire  bill,  sues,  as  regards  the  amount  which  the  drawer  has  paid 
him,  as  trustee  for  the  drawer ;  and  the  ground  of  the  learned 
Baron's  judgment  is  that  the  set-off  in  the  case  before  him  was  of 
a  debt  due  to  a  defendant  from  a  cestui  que  trust  in  an  action  by 
a  trustee. 

These  cases,  then,  and  the  cases  of  Elkin  y.  BaJcer  (2)  and  Clark 
v.  Cort  (3),  appear  to  establish  the  soundness  of  the  two  proposi- 
tions following, — 1.  That  the  holder,  having  been  paid  a  part  of 
the  bill  by  the  drawer's  trustee,  sues  as  regards  that  sum  as  trustee 
for  and  for  the  benefit  of  the  drawer's  trustee ;  and,  2.  That,  where 
the  plaintiff  is  suing  merely  as  trustee,  and  the  defendant  has  a 
claim  against  the  cestui  que  trust  which  but  for  the  intervention 
of  the  trust  could  have  been  set  off  at  law,  such  claim  can  be  set 
off  in  equity.  If,  then,  these  two  propositions  are  sound, — and  we 
think  they  are, — it  follows  that  the  plea  is  good,  unless  the  bank- 
ruptcy makes  any  difference.    We  think  it  does  not. 

If  this  had  been  an  action  by  the  drawers'  trustee  in  liquidation, 
the  claim  of  the  acceptor  against  the  drawers'  estate  could  have 
been  set  off  at  law.  The  substantial  identity  of  proceedings  in 
liquidation  with  proceedings  in  bankruptcy  was  held,  upon  a  variety 

(1)  Law  Rep.  2  Ex.  56.  (2)  11  C.  B.  (N.S.)  526;  31  L.  J.  (O.P.)  177. 

(3)  lGr.&Ph.l54. 
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^^^^        of  authorities,  by  this  Court  in  Megrcdh  v.  Oray  (1) ;  and,  since 

Thobhton    the  statute  of  5  Geo.  2,  c.  30,  if  this  had  been  an  action  by  the 

Mawabd.;  assignee  in  bankruptcy,  or  (now)  the  trustee  in  liquidation,  the 

set-off  could  have  been  pleaded  in  a  legal  plea ;  that  is  to  say,  the 

set-off  here  would  haye  been  good  at  law  but  for  the  interyention 

/  of  the  trust,  and  therefore  it  is  good  in  equity. 

We  do  not  think  the  objection  to  this  view  well  founded  which 
was  suggested  to  follow  from  the  case  of  Turner  v.  Thomas.  (2) 
That  was  a  case  of  principal  and  factor ;  and  this  Court  dedioed 
to  extend  the  rule  in  George  v.  ClageU  (3)  to  a  case  where  the 
&ctor  had  become  bankrupt  and  it  was  proposed  to  set  off  mutual 
credits.  Willes,  J.,  observed  that  the  object  of  the  mutual  credit 
clause  was  to  settle  the  affairs  of  bankrupts,  and  not  the  affairs  of 
solvent  persons*  But  that  was  a  very  different  case  from  the  pre- 
sent ;  and  it  is  clear  that,  in  Turner  v.  Thomas  (2),  if  the  action 
had  been  by  the  bankrupt's  trustee,  and  for  a  liquidated  claim,  the 
claim  of  the  defendant  against  the  bankrupt's  estate  could  have 
been  set  off. 

On  the  whole,  therefore,  it  appears  to  us  that  the  plea  is  good, 
and  that  there  must  be  judgment  for  the  defendant 

Judgment  for  (he  defendanL 

Attorneys  for  plaintiff:  TUliard,  Gordon,  and  Holme. 
Attorneys  for  defendant :  TUley  dt  Soames^ 

(1)  Law  Rep.  9  C.  P.  216.  (2)  Law  Rep.  6  C.  P.  610. 

(3)  7  T.  R.  859. 
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SARAH  FELL  and  JOSEPH  FELL  v.  THOMAS  BIDDOLPH,  SARAH  1875 

ARMSTRONG,  THOMAS  ARMSTRONG,  and  Others.  Jviy  9. 

Tftff,  Aittttation  of-^Dwm  fo  **  ChUdrm  "*  as  a  Clan,  as  Tenants  in  Common — 

W%a$  Act  (7  Wm.  4  A  1  Viet.  c.  26),  m.  9,  15. 

Testator  devised  lands  to  bis  niece  Sarah  for  life,  and  after  her  death  to  her 
husband  Joseph  for  bis  life,  and  then  "  to  be  equally  divided  among  the  children 
of  the  above-named  Joseph  and. Sarah,  either  by  the  proceeds  from  the  sale  of  the 
properties  or  otherwise,  as  may  be  considered  most  advantageous  at  the  time." 

There  were  eight  children  of  the  niece  living  at  the  date  of  the  will  and  at  the 
death  of  the  testator,  of  whom  two  were  respectively  named  Thomas  and  Sarah. 

Thomas  was  an  attesting-witness  to  the  will.  Sarah  was  present  when  the 
testator  executed  the  will,  bat  she  did  not  sign  it  in  his  presence  so  as  to  make 
her  a  good  attesting-witness  within  the  Statute  of  Wills  :^ 

Eeldf  that  the  devise  was  to  the  "  children  **  as  a  class,  as  tenants  in  common ; 
and  that,  as  the  attesting^witnesees  (assnmini^  Sarah  to  have  been  an  attesting- 
witness)  were  by  reason  of  the  Statute  of  Wills,  s.  15,  incapable  of  taking  at  the 
death  of  the  testator,  they  could  not  be  reckoned  as  members  of  that  class,  and 
their  shares,  therefore,  went  to  the  rest  of  the  class,  the  other  children,  and  not 
to  the  heir-at-law. 

QutBre,  whether  Sarah  could  be  considered  as  an  attesting-witness  at  all  ? ' 

This  was  an  action  of  ejectment  brought  to  recover  certain  pro- 
perty situate  in  Hnlme,  near  Manchester,  tried  at  the  Manchester 
Summer  Assizes,  1874,  before  Archibald,  J. 

The  plaintiffs  claimed  under  the  will  of  Joseph  Booth,  late  of 
the  York  Hotel,  Benshaw  Street,  Hulme,  dated  the  11th  of  March, 
1860,  which  was  as  follows : — 

''I  give  and  bequeath  unto  Mrs.  Maria  Hinton,  sister  of  my  late 
wife,  the  sum  of  ICOZ.,  and  unto  Mrs.  Hannah  Mainwaring,  of 
Deansgate,  Manchester,  the  sum  of  1002. :  also  to  the  hereinafter- 
named  children  of  my  late  niece,  Mrs.  Esther  Johnson,  late  of 
Harpurkey,  I  give  and  bequeath  the  sum  of  101.  each,  to  be  paid 
in  the  manner  and  at  the  times  following,  providing  they  are  then 
living,  that  is  to  say,  Sarah,  Elizabeth,  Jane,  Anne,  and  Mary 
are  to  receive  the  money  when  they  arrive  at  the  age  of  twenty- 
one  years ;  and  the  others^  David,  John,  and  George,  to  receive 
the  money  when  they  arrive  at  the  age  of  fourteen  years,  for  the 
purpose  of  binding  them  apprentices,  to  enable  them  to  learn  a 
trade.  I  also  give  and  bequeath  unto  my  niece  Mrs.  Sarah  Arm- 
strong the  whole  of  the  residue  of  my  property,  both  freehold, 
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1875  leasehold,  and  persona!,  furniture,  cash,  &c.,  for  her  life-time,  for 
jtt^  her  own  sole  personal  use  and  benefit,  to  the  intent  that  neither 
her  husband,  his  creditors,  or  any  other  person,  shall  haye  any 
control  oyer  it :  but>  if  she  should  die  first  before  her  husband,  Mr. 
Joseph  Armstrong,  clock-maker,  88  Deansgate,  Manchester,  I 
then  give  it  to  him  for  his  life-time ;  after  which  all  my  lands  and 
houses  in  Boot  Street,  in  Trent  Place,  and  Benshaw  Street,  in 
Hulme,  and  also  my  land  and  houses,  and  chief  or  grouud-rents  in 
Begent  Street,  Salford,  to  be  equally  divided  among  the  children 
of  the  above-named  Joseph  and  Sarah  Armstrong,  either  by  the 
proceeds  from  sale  or  otherwise,  as  may  be  considered  most  advan- 
tageous at  the  time.  And  I  hereby  authorize  my  executors  to 
receive  all  moneys  owing  to  me,  and  to  pay  all  my  just  debts,  if 
any,  also  all  probate,  legacy,  testamentary,  funeral,  and  other 
expenses  attending  the  abovq,  out  of  the  first  moneys  arising  from 
the  estate,  and  also  to  keep  in  repair  and  insure  the  aboye  pro- 
perties. And  I  hereby  appoint  the  above-named  Joseph  Armstrong 
and  likewise  Thomas  Armstrong,  of  2  Albert  Place,  Manchester, 
joint  trustees  and  executors.    In  witness,"  &c. 

The  attestation  was  as  follows : — **  Signed  by  the  said  testator, 
Joseph  Booth,  in  our  presence.  Witnesses,  Eliza  Brunton,  Thomas 
Armstrong,  Sarah  Armstrong." 

Two  of  these  witnesses,  viz.  Thomas  Armstrong  and  Sarah  Arm- 
strong, were  two  of  the  ''  children  "  of  the  tenants  for  life,  Joseph 
and  Sarah  Armstrong.  Thomas  was  in  every  respect  a  regular 
attesting- witness.  Sarah  was  present  when  the  testator  signed  the 
will,  and  saw  the  other  two  attest  it ;  but  she  went  downstairs,  and 
there,  at  the  suggestion  of  one  of  the  others,  put  her  name  to  the 
attestation  clause.  She,  however,  was  not  treated  as  an  attesting- 
witness  when  probate  was  taken  out. 

At  the  trial  it  was  contended  on  the  part  of  the  plaintiffs  (who 
were  devisees  of  the  heir-at-law  of  the  testator)  that  the  devise  to 
Thomas  and  Sarah  failed  by  rea<H)n  of  the  enactment  in  s.  15  of 
the  Statute  of  Wills,  7  Wm.  4  &  1  Vict  c.  26,  that,  *'it  any 
person  shall  attest  the  execution  of  any  will  to  whom  or  to  whose 
wife  or  husband  any  beneficial  devise,  &c.,  shall  be  thereby  given 
or  made,  such  devise,  &c,  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  such  person  or  wire 
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or  husband,  be  utterly  null  and  yoid,"  &c. ;  and  that  consequently       1875 
their  shares,  two-eightlis  of  the  property,  lapsed  and  went  to  the       ful 

heir^t-law,  Bidwi^h. 

For  the  defendants  it  was  contended  that,  the  devise  being  to  a 
class,  and  not  by  the  will  apportioned  amongst  the  individual 
members  of  the  class,  the  undivided  shares  of  Thomas  and  Sarah 
would  go  to  the  remaining  six,  and  not  to  the  heir-at-law ;  and 
that,  at  all  events,  Sarah,  not  being  an  attesting-witness  within 
the  meaning  of  s.  9  (1)  of  the  statute,  was  not  by  her  subsequent 
signature  to  the  attestation  clause  rendered  incapable  of  taking  her 
share. 

Under  the  direction  of  the  learned  judge,  a  verdict  was  entered 
for  the  defendants,  leave  being  reserved  to  the  plaintifiEs  to  move 
to  enter  a  yeidict  for  them  for  one-eighth  or  two-eighths  of  the 
property  in  question,  if  the  Court  should  be  of  opinion  that  there 
was  an  intestacy  as  to  the  shares  of  Thomas  and  Sarah,  or  either  o£ 

them. 

■ 

C.  BusseUy  Q,C.f  in  Michaelmas  Term,  1874,  obtained  a  rule  nisi 
accordingly. 

June  2, 1875,  Joshua  Williams,  Q.C.,  and  Ambrose,  Q.C.^  shewed 
cause.  Sarah,  they  submitted,  was  not  an  attesting-witness  within 
the  Act,  and  therefore  not  deprived  by  what  she  did  of  the  benefit 
oi  the  devise.  Thomas  was  an  attesting-witness:  but,  the  gift 
being  to  the  ''  children ''  as  a  class,  the  effect  of  his  disqualifica- 
tion was  simply  to  cut  him  out  of  the  class,  leaving  the  rest  of  the 
class  to  take  his  share.  They  referred  to  Wigan  v.  Bawland  (2), 
BandfieU  v.  Bandfidd  (3),  Emanuel  v.  Constable  (4),  Brett  v. 
Brett  (5),  Foster  v.  Banbury  (6),  Lees  v.  Summersffill  (J),  Dimond  v. 

(1)  7  Wm.  4  and  1  Yict.  c.  26, 8. 9 :  and  such  witneaaes  ehall  attest  and 

*'  No  yvWl  shall  be  valid  unless  it  shall  shall  sabscribe  the  will  in  the  presence 

be  in  writing  and  executed  in  manner  of  the  testator :  but  no  form  of  atteet- 

heieinafter  mentioned,  that  is  to  say,  ation  shall  be  necessary.*' 

it  shall  be  signed  at  the  foot  or  end  (2)  11  Hare,  167. 

thereof  by  the  testator  or  by  some  (3)  32  L.  J.  (Gh.)  968 ;  S  H.  L.  C. 

other  person  in  his  presence  and  by  225,  229. 

his  direction ;  and  such  signature  shall  (4)  3  Buss.  436. 

be  made  or  acknowledged  by  the  les-  (5)  3  Add.  210;  1  Hagg.  EccL  58,  n. 

tator  in  the  presence  of  two  or  more  (6)  3  Sim.  40. 

witnesses  present  at  the  same  time,  (7)  17  Yes.  508. 

3  F  2                                            n 
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1875        Bosioch  (1),  Shaw  v.  MMohon  (2),  Clarke  v.  PAtfftps  (3),  Xntjfc^ 
Fblu       V.  Qould  (4),  OZn^  v.  Bates  (5),  £rofm6  v.  jBammotuZ  (6),  Bae  A 
BiD^LPH.   ^'^'^a*^  V-  Sheffield  (7),  Po^e  v.  Page  (8),  Fotmy  v.  JDavM  (9), 
aud  Humphrey  v.  Tayfottr.  (10) 

C7.  Buseell,  Q.C.,  Eeraehell^  Q.C.,  and  TF.  F.  £o&>nson,  in  support 
of  the  rule,  snbmitted  that  Sarah  Armstrong,  thongh  not  an 
attesting-witness  within  the  Statute  of  Wills,  yet^  being  a  witness 
de  facto,  forfeited  her  share  under  the  demise  in  Joseph  Booth's 
will ;  that  the  class  to  take  under  that  devise  most  be  ascertained 
or  ascertainable  at  the  death  of  the  testator;  that,  the  gift  being 
to  the  class  as  tenants  in  common,  the. testator  intended  to  give  an 
aliquot  part  to  each  individual  of  the  class,  to  be  ascertained  at 
his  death;,  and  that,  as  Thomas  and  Sarah  were  living  at  that 
time,  their  shares,  being  forfeited,  passed  to  the  heir-at-law.  They 
distinguished  the  cases  cited  on  the  part  of  the  defendants,  and 
referred  to  CresstoeU  v.  Chedyn  (11),  Skrymsher  v.  NortheoU  (12), 
and  HunMe  v.  Shore.  (13) 

Lord  Coleridge,  G.  J.    We  entertain  no  serious  doubt  in  th]9 

case :  but,  as  it  is  one  of  first  impression,  and  of  importance  for  the 

future  guidance  of  the  profession,  we  think  it  better  to  give  our 

reasons  in  writing. 

Our.  adv.  vuIL 

July  9.  The  judgment  of  the  Court  (Lord  Coleridge,  C  J".,  and 
Grove  and  Archibald,  JJ.)  was  delivered  by 

Lord  Coleridge,  C.  J.  This  was  an  action  of  ejectment  tried 
before  Archibald,  J.,  at  the  Manchester  Summer  Assizes,  1874,  to 
recover  certain  land,  houses,  and  ground-rents  in  Hulme  and 
Salford. 

The  plaintiffs  were  the  devisees  of  the  heir-at-law  of  Joseph 
Booth,  and  at  the  trial  a  verdict  was  found  for  the  defendants,  who 

(1)  Law  Rep.  10  Ch.  368.  (8)  2  P.  Wms.  489. 

(2)  4  Dr.  &  W.  431.  (9)  2  Dr.  &  Sm.  167;  32  L.  J. 

(3)  17  Jur.  886.  (CL)  372. 

(4)  2  M.  &  K.  295.  (10)  AmbU  136. 

(5)  3  Drew.  319.  (11)  2  Eden,  123. 

(6)  Johns.  210.  (12)  1  Swanst.  566. 

(7)  13  Eaat,  626,  534.  (13)  7  Hare,  247. 
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claimed  in  respect  of  a  devise  by  Joseph  Booth  in  his  will,  dated       1873 
the  11th  of  March,  1860.    The  testator  died  shortly  after.  j^ 

The  devise  in  question  was  as  foUoMrs : — **  I  also  give  and  be-  bidtolpb. 
queath  nnto  my  niece,  Mrs.  Sarah  Armstrong,  the  whole  of  the 
residue  of  my  property,  both  freehold,  and  leasehold,  and  personal, 
famiture,  cash,  &c.,  for  her  life-time,  for  her  own  sole  personal  use 
and  benefit,  to  the  intent  that  neither  her  husband,  his  creditors, 
or  any  other  person,  shall  have  any  control  over  it.  But,  if  she 
should  die  first  before  her  husband,  Mr.  Joseph  Armstrong,  clock- 
maker,  88,  Deansgate,  Manchester,  I  then  give  it  to  him  for  his 
life-time,  after  which  all  my  land  and  houses  in  Boot  Street,  in 
Trent  Place,  and  Benthall  Street,  in  Hulme,  and  also  my  land  and 
houses  and  chief  or  ground-rents  in  Begent  Street,  Salford,  to  be 
equally  divided  among  the  children  of  the  above-named  Joseph 
and  Sarah  Armstrong,  either  by  the  proceeds  from  sale  of  the 
properties  or  otherwise,  as  may  be  considered  most  advantageous 
at  the  time." 

The  will  purported  to  be  attested  by  Eliza  Brunton,  Thomas 
Armstrong,  and  Sarah  Armstrong:  of  these  the  two  last  named 
were  children  of  Joseph  and  Sarah  Armstrong,  and,  but  for  the 
circumstance  of  their  having  attested  the  will,  they  would  have 
taken  under  the  devise. 

A  rule  was  obtained,  pursuant  to  leave  reserved,  to  set  aside  the 
verdict  for  the  defendants  and  enter  it  for  the  plaintiffs  for  one*' 
eighth  or  two  eighths  of  the  property  sought  to  be  recovered,  on 
the  ground  that  the  devise  to  Thomas  Armstrong  and  Sarah  Arm- 
Mtrong  respectively  failed. 

On  the  argument  of  this  rule,  it  was  admitted  that  Thomas 
Armstrong  was  an  attesting  witness  within  the  15th  section  of 
7  Wm.  4  &  1  Vict  c  26,  and  that  he  was  incapable  of  taking 
under  the  will  which  he  attested. 

With  regard  to  Sarah  Armstrong,  it  was  stated,  and  assumed  aa 
u  fact,  that  her  attestation  did  not  comply  with  the  requisites  of 
h.  9  of  the  statute,  as,  although  she  saw  the  testator  sign  the  will, 
bhe  did  not  attest  it  in  his  presence. 

For  the  plaintiffs  it  was  contended  that  both  Thomas  and  Sarah 
Armstrong,  being  in  fact  attesting  witnesses  to  the  will  under 
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187S  which  fliey  dairned,  were  inci^^iable  of  taking,  by  the  15th  sectum 
of  the  statatOi  and  that  their  ahares  (two  eighths  of  the  property) 
lapsed,  and  went  to  the  heir-at-law* 

For  the  defendants  it  was  contended  that,  as  to  both  their 
shares,  the  devise  being  to  a  class,  and  not  in  the  will  apportioned 
to  indiyidoals;  the  other  childreni  i.e.  the  remainii^  members  of 
the  class,  took  the  undivided  shares  of  Thomas  and  Sarah,  and 
that  the  heir-at-law  was  not  entitled  to  them.  It  was  farther  cob- 
tended  that  Sarah  Armstrong,  not  being  an  sftteating  witness 
within  the  meaning  of  the  statute,  was  capable  of  taking  her  shsre, 
and  that,  at  all  events  as  to  that  share,  the  plaintiflB  were  not 
entitled. 

If  the  decision  of  the  Court  was  in  favour  of  the  defendants  on 
the  first  pointy  the  second  became  immaterial  in  this  case,  as  the 
verdict  for  the  defendants  would  be  right 

We  are  of  opinion  on  this  point  that  the  deft^idants  are  entitled 
to  succeed,  and  that  this  rule  must  be  discharged. 

Had  this  been  a  devise  to  the  children  as  jointrtenants  and  not 
as  tenants  in  common,  which  the  words  '^  to  be  equally  divided " 
make  it,  the  case  of  Younff  v.  Davie$  (1)  would  be  directly  in  point. 
In  that  case  it  was  decided  by  Vice-Chancellor  Eindecsley  that, 
where  there  is  a  gift  to  a  class  as  joint-tenants,  and  one  of  the 
jointieuants  is  an  attesting  witness,  though  his  diare  is  forfeited 
by  the  statute,  it  is  not  undisposed  of,  and  survives  to  the  other 
joint-tenants. 

This  decision  was  not  questioned  by  the  learned  counsel  for  the 
plaintiffs :  but  it  was  contended  that,  as  this  was  a  tenancy  in 
common,  the  testator  intended  to  give  an  aliquot  part  to  eadi  of 
the  class,  to  be  ascertained  at  his  death ;  and  that,  as  Thomas  and 
Sarah  were  living  at  his  decease,  their  shares  or  parts  were  for- 
feited ;  and  that  the  gift  was  not  to  A.,  B.,  C,  and  D.,  as  a  dass, 
but  to  the  individuals  although  they  constituted  a  class. 

It  becomes  necessary  to  examine  the  cases  and  see  whether  the 
distinction  between  devises  to  a  class  or  to  individuals  has  relation 
to  the  nature  of  the  tenure  as  indicated  by  the  will  or  to  the  inten»- 
tion  of  the  testator  derived  from  the  wilL 

(1)  2  Dr.  &  Sm.  167, 172. 
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In  Shaw  v.  MMahon  (l),  a  testator  gave  a  fund  accumnlated  ia75 
from  certain  rents  to  be  divided  in  equal  parts  amongst  all  his  f«t.t. 
•children  living  at  his  death,  and  bj  a  codicil  he  revoked  the  gift 
to  one  of  the  children :  it  was  held  that  the  share  given  by  the 
will  to  soch  child  belonged  to  the  other  children,  and  did  not 
devolve  to  the  heir-at-law  and  next  of  kin  of  the  testator.  So,  in 
€lark  v.  Phillips  (2),  where  there  was  a  revocation  of  portions  of  a 
residuary  gift  to  children  of  certain  persons  and  to  others  named 
in  equal  shares,  it  was  held  that  the  gift  of  residue  was  to  the 
residuary  legatees  as  a  class  (notwithstanding  that  some  of  the  in- 
•dividuals  to  take  were  named,  and  a  ^ifb  to  one  of  those  named 
and  to  one  class  of  children  was  revoked),  and  that  the  residue 
went  to  the  legatees  (including  another  one  who  was  named)  whose 
bequests  were  not  revoked. 

In  Doe  V.  Sheffield  (3),  the  devise  was  of  land  to  the  sisters  of 
J«  H.  {generally),  their  heira^  Ac,  as  tenants  in  common,  and  not 
as  joint-tenants ;  one  of  the  three  sisters,  who  alone  survived  at 
the  time  of  the  demise  made^  and  who  also  survived  the  testator, 
was  held  entitled  to  take  the  whole :  and  it  was  held  in  that  case 
that»  even  if  she  had  been  entitled  to  a  part  (whether  a  moiety  or 
a  third),  the  residue  would  not  have  gone  to  the  heiivat-law,  as  in 
case  of  a  lapsed  devise,  whioh  supposes  the  deceased  asters  to  have 
been  once  capable  of  taking  under  the  will,  but  to  the  residuary 
legatee  of  estate  not  before  disposed  of.  Lord  EUenborough,  in 
his  judgment,  says  (4) :  ^*  We  may  take  it  as  Ae  canon  of  this 
testator's  intention  that  he  regarded  the  objects  of  his  bounty,  as 
he  has  described  them,  generally,  in  classes  :**  and  Bayley,  J.,  puts 
the  case  of  jonit-tenants  as  a  parallel  case  with  reference  to  the 
point  considered. 

The  above  three  cases  were  all  cases  of  tenancy  in  common. 

But,  in  OresuM  v.  CMbfn  (5),  cited  in  the  present  case  for  the 
ylaintife, — approved  of  in  Shaw  v.  Jl^Jfoiofi  (1), —  where  the 
testator  gave  the  residue  of  his  personal  estates  to  his  three  chil- 
dren, A.,  Bb,  and  C,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint-tenants^  and  by  a  codicil  revoked  C.  from  being 

(1)  4  Dr.  &  W.  431.  (4)  13  East,  at  p.  633. 

(2)  17  Jnr.  886.  (5)  2  Eden,  123. 

(3)  13  East,  526. 
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1875  one  of  his  residuary  legatees,  and  gave  a  pecuniary  legacy  instead, 
Fell  it  was  held  that  this  third  did  not  belong  to  the  two  others,  but 
Bmi^LFH.  8^0^^  g^  according  to  the  Statute  of  Distributions.  (1)  Here  it 
is  to  be  observed  that  the  legatees  were  all  named,  and  that  a 
money  bequest  was  substituted  for  the  share  of  one  of  them,  tend- 
ing to  shew  that  the  testator  intended  to  apportion  the  shares 
according  to  their  respective  value. 

These  cases  and  others  cited  in  the  argument  seem  to  us  to  shew 
that  the  question  to  be  decided  is  not  so  much  whether  the  tenancy 
is  joint  or  in  common, — in  both  of  which  tenures  the  shares  are 
undivided, — ^but  whether  the  testator  intended  to  appropriate  his 
bounty  by  giving  the  portion  bequeathed  as  a  whole  to  a  class,  or 
intended  to  apportion  more  or  less  by  value  a  certain  part  to 
separate  individuals.  If  the  former  were  the  intention,  it  i\oald 
apply  equally  to  joint-tenants  and  tenants  in  common. 

In  Shaw  v.  If  JfoAon,  Sir  E.  Sugden,  then  Lord  Chancellor  of 
Ireland,  in  giving  judgment^  says  (2) :  <^  There  is  no  doubt  that 
modem  authorities  have  attached  more  weight  to  the  circumstance 
of  the  legatees  taking  as  a  class,  when  the  gift  to  any  one  legatee 
fails,  than  the  earlier  cases  did.  ...  If  I  can  discover  in  this  in- 
strument  sufficient  evidence  of  the  testator's  intention  that  the 
remaining  children  should  take  the  share  of  the  residue  originally 
bequeathed  to  his  second  son,  there  is  authority  to  give  effect  to 
that  intention." 

Even  where  the  testator  seemed  by  his  will  to  have  regard  to 
value  as  remuneration  for  services,  if  the  bequest  is  to  a  class, 
although  the  individuals  are  named  in  a  subsequent  part  of  the 
will,  the  same  rule  has  been  applied ;  as  in  Knight  v.  Ghuld  (3), 
where  a  bequest  of  residue  to  my  executors  hereinafter  named,  to 
enable  them  to  pay  debts,  &C.,  and  also  to  recompense  them  for 
their  trouble,  equally  between  them, — one  having  died,  the  whole 
residue  was  held  to  yest  in  the  survivors,  as  a  gift  to  th&n  as  a 
class  in  their  official  character. 

It  was  farther  contended  that,  as  the  class,  ascertained  at  the 
time  of  the  death  of  the  testator,  included  Thomas  and  Sarah,  it 
must  be  taken  that  an  aliquot  part  of  the  gift  was  intended  then 

(1)  22  &  23  Car.  2,  c  10.  (2)  4  Dr.  &  W.  at  p.  438. 

(3)  2  M.  &  K.  295. 
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to  go  to  them ;  the  testator  not  contemplating  their  incapacity  to       1875 
take  in  consequence  of  their  being  attesting-witnesses.  yell 

It  will  be  observed  that,  in  Doe  y.  Sheffidd  (1),  it  is  stated  that  gju^^^pj^^ 
the  case  of  a  lapsed  devise  would  suppose  the  deceased  sisters  to 
have  been  once  capable  of  taking  under  the  will :  and  in  Youngi  v, 
JDavies  (2)  Einderslej,  V.C,  in  giving  judgment,  says  (3) :  **  With 
regard  to  the  question  upon  the  gift  to  the  daughter  surviving  the 
tenant  for  life,  who  was  an  attesting  witness  to  the  will,  I  am  of 
opinion  that,  though  the  statute  avoids  the  gift  to  her,  and  renders 
her  ineapable  of  taking,  it  does  not  sever  the  joint-tenancy ;  it 
does  not  render  the  testator  intestate  as  to  the  share  intended 
for  her ;  but  the  whole  goes  to  her  sisters  who  alone  were  capable 
of  taking." 

It  would  fairly  seem  from  this  that  the  Yice-Chancellor  regarded 
one  incapable  of  taking  at  the  time  of  the  death  of  the  testator 
as  not  one  of  the  class  the  members  of  which  were  to  be  ascer- 
tained  at  this  period.  We  certainly  are  of  this  opinion.  By  the 
operation  of  the  statute,  the  names  of  Thomas  and  Sarah  (assuming 
the  latter  to  be  an  attestiog-witness,  as  the  plaintiffs  contend)  are 
struck  out  of  the  will :  they  are  rendered  incapable  of  taking,  and 
therefore  in  our  judgment  are  not  to  be  reckoned  in  the  class 
ascertained  at  the  testator's  death. 

The  learned  counsel  was  obliged  to  give  up  an  argument  that 
the  shares  vested  in  Thomas  and  Sarah,  which  would  have  placed 
the  plaintiffs  in  a  difficulty.  We  do  not  see  how  they  could  vest 
in  persons  incapable  at  the  death  of  the  testator  of  taking.  But, 
where  the  testator  leaves  to  a  class,  we  do  not  think  he  can  be 
taken  to  contemplate  the  numbers,  or  to  have  in  his  mind  the 
individuals  of  the  class  who  may  be  living  at  the  time  of  his  death ; 
he  gives  the  whole  or  a  portion,  as  the  case  may  be,  of  his  pro- 
perty to  a  portion  or  division  of  his  family,  or  to  others  who  as  a 
class  form  an  entity  and  come  within  the  terms  of  his  devise, — a 
given  portion  to  a  given  class. 

In  Bimond  v.  Bostoch  (4),  a  testatrix  bequeathed  ^  the  residue  of 
her  personal  estate  to  '*  all  the  nephews  and  nieces,  in  the  firat 
degree  of  relationship  to  my  late  husband,  who  were  living  at  the 

(1)  13  East,  626.  (3)  2  Dr.  &  Sm.  at  p.  172. 

(2)  2  Dr.  &  Sm.  1G7.  ^4)  Law  Rep.  10  Ch.  358. 
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1875  one  of  his  residuary  legatees,  and  gave  a  pecnniary  legacy  instead. 
Fell  ^  it  was  held  that  this  third  did  not  belong  to  the  two  others,  bnt 
Bmi^LFH.  8^0^^  S^  according  to  the  Statute  of  Distributions.  (1)  Here  it 
is  to  be  observed  that  the  legatees  were  all  named,  and  that  a 
money  bequest  was  substituted  for  the  share  of  one  of  them,  tend* 
ing  to  shew  that  the  testator  intended  to  apportion  the  shares 
according  to  their  respective  value. 

These  cases  and  others  cited  in  the  argument  seem  to  us  to  shew 
that  the  question  to  be  decided  is  not  so  much  whether  the  tenancy 
is  joint  or  in  common, — ^in  both  of  which  tenures  the  shares  are 
undivided, — ^but  whether  the  testator  intended  to  appropriate  his 
bounty  by  giving  the  portion  bequeathed  as  a  whole  to  a  class,  or 
intended  to  apportion  more  or  less  by  value  a  certain  part  to 
separate  individuals.  If  the  former  were  the  intention,  it  would 
apply  equally  to  joint-tenants  and  tenants  in  common. 

In  Shaw  v.  If  JfaAon,  Sir  E.  Sugden,  then  Lord  Chancellor  of 
Ireland,  in  giving  judgment,  says  (2) :  '^  There  is  no  doubt  that 
modem  authorities  have  attached  more  weight  to  the  circumstance 
of  the  legatees  taking  as  a  class,  when  the  gift  to  any  one  legatee 
fails,  than  the  earlier  cases  did.  ...  If  I  can  discover  in  this  in- 
strument  sufficient  evidence  of  the  testator's  intention  that  the 
remaining  children  should  take  the  share  of  the  residue  originallv 
bequeathed  to  his  second  son,  there  is  authority  to  give  effect  to 
that  intention.'' 

Even  where  the  testator  seemed  by  his  will  to  have  r^ard  to 
value  as  remuneration  for  services,  if  the  bequest  is  to  a  class, 
although  the  individuals  are  named  in  a  subsequent  part  of  the 
will,  the  same  rule  has  been  applied ;  as  in  Knight  v.  Chuld  (3), 
where  a  bequest  of  residue  to  my  executors  hereinafter  named,  to 
enable  them  to  pay  debts,  &c.,  and  also  to  recompense  them  for 
their  trouble,  equally  between  them, — one  having  died,  the  whole 
residue  was  held  to  vest  in  the  survivors,  as  a  gift  to  th^m  as  a 
class  in  their  official  character. 

It  was  further  contended  that,  as  the  class,  ascertained  at  the 
time  of  the  death  of  the  testator,  included  Thomas  and  Sarah,  it 
must  be  taken  that  an  aliquot  part  of  the  gift  was  intended  then 

(1)  22  &  23  Car.  2,  c  10.  (2)  4  Dt.  &  W.  at  p.  438. 

(3)  2  M.  &  K.  295. 
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to  go  to  them ;  the  testator  not  contemplating  their  incapacity  to       1875 
take  in  consequence  of  their  being  attesting-witnesses.  yell 

it  will  be  observed  that,  in  Doe  v.  Sheffield  (1),  it  is  stated  that 
the  case  of  a  lapsed  devise  would  suppose  the  deceased  sisters  to 
have  been  once  capable  of  taking  under  the  will :  and  in  Young  v. 
Davies  (2)  Einderslej,  V.C.,  in  giving  judgment,  says  (3) :  **  With 
regard  to  the  question  upon  the  gift  to  the  daughter  surviving  the 
tenant  for  life,  who  was  an  attesting  witness  to  the  will,  I  am  of 
opinion  that,  though  the  statute  avoids  the  gift  to  her,  and  renders 
her  vneafoiie  of  taking,  it  does  not  sever  the  joint-tenancy ;  it 
does  not  render  the  testator  intestate  as  to  the  share  intended 
for  her ;  but  the  whole  goes  to  her  sisters  who  alone  were  capable 
of  taking." 

It  would  fairly  seem  from  this  that  the  Yice-Chancellor  regarded 
one  incapable  of  taking  at  the  time  of  the  death  of  the  testator 
as  not  one  of  the  class  the  members  of  which  were  to  be  ascer- 
tained at  this  period.  We  certainly  are  of  this  opinion.  By  the 
operation  of  the  statute,  the  names  of  Thomas  and  Sarah  (assuming 
the  latter  to  be  an  attestiog-witness,  as  the  plaintiffs  contend)  are 
struck  out  of  the  will :  they  are  rendered  incapable  of  taking,  and 
therefore  in  our  judgment  are  not  to  be  reckoned  in  the  class 
ascertained  at  the  testator's  death. 

The  learned  counsel  was  obliged  to  give  up  an  argument  that 
the  shares  vested  in  Thomas  and  Sarah,  which  would  have  placed 
the  plaintiffs  in  a  difficulty.  We  do  not  see  how  they  could  vest 
in  persons  incapable  at  the  death  of  the  testator  of  taking.  But, 
where  the  testator  leaves  to  a  class,  we  do  not  think  he  can  be 
taken  to  contemplate  the  numbers,  or  to  have  in  his  mmd  the 
individuals  of  the  class  who  may  be  living  at  the  time  of  his  death ; 
he  gives  the  whole  or  a  portion,  as  the  case  may  be,  of  his  pro- 
{)erty  to  a  portion  or  division  of  his  family,  or  to  others  who  as  a 
class  form  an  entity  and  come  within  the  terms  of  his  devise, — a 
given  portion  to  a  given  class. 

In  Dimond  v.  Bostoch  (4),  a  testatrix  bequeathed  ''  the  residue  of 
her  personal  estate  to  *'  all  the  nephews  and  nieces,  in  the  first 
degree  of  relationship  to  my  late  husband,  who  were  living  at  the 

(1)  13  East,  626.  (3)  2  Dr.  &  Sm.  at  p.  172. 

(2)  2  Dr.  &  Sm.  1G7.  ^4)  Law  Rep.  10  Clu  358. 
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1875  one  of  his  residaary  legatees,  and  gave  a  pecuniary  legacy  instead, 
Fell  ^  it  was  held  that  this  third  did  not  belong  to  the  two  others,  bat 
Bmi^LFH.  B^^^d  S9  according  to  the  Statute  of  Distributions.  (1)  Here  it 
is  to  be  observed  that  the  legatees  were  all  named,  and  that  a 
money  bequest  was  substituted  for  the  share  of  one  of  them,  tend- 
ing  to  shew  that  the  testator  intended  to  apportion  the  shares 
according  to  their  respective  value. 

These  cases  and  others  cited  in  the  argument  seem  to  us  to  shew 
that  the  question  to  be  decided  is  not  so  much  whether  the  tenancy 
is  joint  or  in  common, — ^in  both  of  which  tenures  the  shares  are 
undivided, — ^but  whether  the  testator  intended  to  appropriate  his 
bounty  by  giving  the  portion  bequeathed  as  a  whole  to  a  class,  or 
intended  to  apportion  more  or  less  by  value  a  certain  part  to 
separate  individuals.  If  the  former  were  the  intention,  it  would 
apply  equally  to  joint-tenants  and  tenants  in  common. 

In  Shaw  v.  If  JfoAon,  Sir  E.  Sugden,  then  Lord  Chancellor  of 
Ireland,  in  giving  judgment,  says  (2) :  '^  There  is  no  doubt  that 
modem  authorities  have  attached  more  weight  to  the  circumstance 
of  the  legatees  taking  as  a  class,  when  the  gift  to  any  one  l^atee 
fails,  than  the  earlier  cases  did.  ...  If  I  can  discover  in  this  in- 
strument  sufficient  evidence  of  the  testator's  intention  that  the 
remaining  children  should  take  the  share  of  the  residue  originally 
bequeathed  to  his  second  son,  there  is  authority  to  give  effect  to 
that  intention.'' 

Even  where  the  testator  seemed  by  his  will  to  have  regard  to 
value  as  remuneration  for  services,  if  the  bequest  is  to  a  class, 
although  the  individuals  are  named  in  a  subsequent  part  of  die 
will,  the  same  rule  has  been  applied ;  as  in  Knight  v.  Chuld  (3), 
where  a  bequest  of  residue  to  my  executors  hereinafter  named,  to 
enable  them  to  pay  debts,  &c.,  and  also  to  recompense  them  for 
their  trouble,  equally  between  them,-^one  having  died,  the  whole 
residue  was  held  to  vest  in  the  survivors,  as  a  gift  to  th^n  as  a 
class  in  their  official  character. 

It  was  farther  contended  that,  as  the  class,  ascertained  at  the 
time  of  the  death  of  the  testator,  included  Thomas  and  Sarah,  it 
must  be  taken  that  an  aliquot  part  of  the  gift  was  intended  then 

(1)  22  &  23  Car.  2,  c.  10.  (2)  4  Dr.  &  W.  at  y.  408, 

(3)  2  M.  &  K.  295. 
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to  go  to  them ;  the  testator  not  contemplating  their  incapacity  to       1875 
take  in  consequence  of  their  being  attesting-witnesses.  yell 

It  will  be  observed  that,  in  Doe  v.  Sheffield  (1),  it  is  stated  that  B,i,j^jjp,^ 
the  case  of  a  lapsed  devise  would  suppose  the  deceased  sisters  to 
have  been  once  eapable  of  taking  under  the  will :  and  in  Toungi  v« 
Davies  (2)  Kindersley,  V.C.,  in  giving  judgment,  says  (3) :  **  With 
regard  to  the  question  upon  the  gift  to  the  daughter  surviving  the 
tenant  for  life,  who  was  an  attesting  witness  to  the  will,  I  am  of 
opinion  that,  though  the  statute  avoids  the  gift  to  her,  and  renders 
her  ineafoUe  of  taking,  it  does  not  sever  the  joint-tenancy ;  it 
does  not  render  the  testator  intestate  as  to  the  share  intended 
for  her ;  but  the  whole  goes  to  her  sisters  who  alone  were  capable 
of  taking." 

It  would  fairly  seem  from  this  that  the  Yice-Chancellor  regarded 
one  incapable  of  taking  at  the  time  of  the  death  of  the  testator 
as  not  one  of  the  class  the  members  of  which  were  to  be  ascer* 
tained  at  this  period.  We  certainly  are  of  this  opinion.  By  the 
operation  of  the  statute,  the  names  of  Thomas  and  Sarah  (assuming 
the  latter  to  be  an  attestiog-witness,  as  the  plaintiffs  contend)  are 
struck  out  of  the  will :  they  are  rendered  incapable  of  taking,  and 
therefore  in  our  judgment  are  not  to  be  reckoned  in  the  class 
ascertained  at  the  testator's  death. 

The  learned  counsel  was  obliged  to  give  up  an  argument  that 
the  shares  vested  in  Thomas  and  Sarah,  which  would  have  placed 
the  plaintiffs  in  a  difficulty.  We  do  not  see  how  they  could  vest 
in  persons  incapable  at  the  death  of  the  testator  of  taking.  But, 
where  the  testator  leaves  to  a  class,  we  do  not  think  he  can  be 
taken  to  contemplate  the  numbers,  or  to  have  in  his  mmd  the 
individuals  of  the  class  who  may  be  living  at  the  time  of  his  death ; 
he  gives  the  whole  or  a  portion,  as  the  case  may  be,  of  his  pro- 
perty to  a  portion  or  division  of  his  family,  or  to  others  who  as  a 
class  form  an  entity  and  come  within  the  terms  of  his  devise, — a 
given  portion  to  a  given  class. 

In  Dimand  v.  Bosloek  (4),  a  testatrix  bequeathed  ^  the  residue  of 
her  personal  estate  to  '*  all  the  nephews  and  nieces,  in  the  first 
degree  of  relationship  to  my  late  husband,  who  were  living  at  the 

(1)  13  East,  626.  (3)  2  Dr.  &  Sm.  at  p.  172. 

(2)  2  Dr.  &  Sm.  1G7.  ^4)  Law  Rep.  10  Ch.  358. 
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1875  one  of  his  residuary  legatees,  and  gave  a  pecuniary  legacy  instead, 
Fell  '^  it  was  held  that  this  third  did  not  belong  to  the  two  others,  bat 
Bn>]x)LFH.  B^^^^  g^  according  to  the  Statute  of  Distributions.  (1)  Here  it 
is  to  be  observed  that  the  legatees  were  all  named,  and  that  a 
money  bequest  was  substituted  for  the  share  of  one  of  them,  tend- 
ing to  shew  that  the  testator  intended  to  apportion  the  shares 
according  to  their  respective  value. 

These  cases  and  others  cited  in  the  argument  seem  to  us  to  shew 
that  the  question  to  be  decided  is  not  so  much  whether  the  tenancy 
is  joint  or  in  common,— in  both  of  which  tenures  the  shares  ai^ 
undivided, — ^but  whether  the  testator  intended  to  appropriate  his 
bounty  by  giving  the  portion  bequeathed  as  a  whole  to  a  class,  or 
intended  to  apportion  more  or  less  by  value  a  certain  part  to 
separate  individuals.  If  the  former  were  the  intention,  it  would 
apply  equally  to  joint-tenants  and  tenants  in  common. 

In  Shaw  v.  If  JfoAon,  Sir  E.  Sugden,  then  Lord  Chancellor  of 
Ireland,  in  giving  judgment,  says  (2) :  ''  There  is  no  doubt  that 
modem  authorities  have  attached  more  weight  to  the  circumstance 
of  the  legatees  taking  as  a  dass,  when  the  gift  to  any  one  l^atee 
fails,  than  the  earlier  cases  did.  ...  If  I  can  discover  in  this  in- 
strument  sufficient  evidence  of  the  testator's  intention  that  the 
remaining  children  should  take  the  share  of  the  residue  originally 
bequeathed  to  his  second  son,  there  is  authority  to  give  effect  to 
that  intention.'' 

Even  where  the  testator  seemed  by  his  will  to  have  regard  to 
value  as  remuneration  for  services,  if  the  bequest  is  to  a  class, 
although  the  individuals  are  named  in  a  subsequent  part  of  the 
will,  the  same  rule  has  been  applied;  as  in  Knighi  v.  Qtmld  (3), 
where  a  bequest  of  residue  to  my  executors  hereinafter  named,  to 
enable  them  to  pay  debts,  &c.,  and  abo  to  recompense  them  for 
their  trouble,  equally  between  them, — one  having  died,  the  whole 
residue  was  held  to  vest  in  the  survivors,  as  a  gift  to  th^OQ  as  a 
class  in  their  official  character. 

It  was  farther  contended  that,  as  the  class,  ascertained  at  the 
time  of  the  death  of  the  testator,  included  Thomas  and  Sarah,  it 
must  be  taken  that  an  aliquot  part  of  the  gift  was  intended  then 

(1)  22  &  23  Car.  2,  c  10.  (2)  4  Dr.  &  W.  at  ij.  438. 

(3)  2  M.  &  K.  295. 
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to  go  to  them ;  the  testator  not  contemplating  their  incapacity  to       1875 
take  in  consequence  of  their  being  attesting-witnesses.  Fell 

It  will  be  observed  that,  in  Doe  y.  Sheffield  (1),  it  is  stated  that  ^u^^^^^^ 
the  case  of  a  lapsed  devise  would  suppose  the  deceased  sisters  to 
have  been  once  capable  of  taking  under  the  will :  and  in  Young  v. 
Davies  (2)  Kindersley,  V.C.,  in  giving  judgment,  says  (3) :  **  With 
regard  to  the  question  upon  the  gift  to  the  daughter  surviving  the 
tenant  for  life,  who  was  an  attesting  witness  to  the  will,  I  am  of 
opinion  that,  though  the  statute  avoids  the  gift  to  her,  and  renders 
her  ineafcMe  of  taking,  it  does  not  sever  the  joint-tenancy ;  it 
does  not  render  the  testator  intestate  as  to  the  share  intended 
for  her ;  but  the  whole  goes  to  her  sisters  who  alone  were  capable 
of  taking." 

It  would  fairly  seem  from  this  that  the  Yice-Chancellor  regarded 
one  incapable  of  taking  at  the  time  of  the  death  of  the  testator 
as  not  one  of  the  class  the  members  of  which  were  to  be  ascer- 
tained at  this  period.  We  certainly  are  of  this  opinion.  By  the 
operation  of  the  statute,  the  names  of  Thomas  and  Sarah  (assuming 
the  latter  to  be  an  attestiog-witness,  as  the  plaintiffs  contend)  are 
struck  out  of  the  will :  they  are  rendered  incapable  of  taking,  and 
therefore  in  our  judgment  are  not  to  be  reckoned  in  the  class 
ascertained  at  the  testator's  death. 

The  learned  counsel  was  obliged  to  give  up  an  argument  that 
the  shares  vested  in  Thomas  and  Sarah,  which  would  have  placed 
the  plaintiffs  in  a  difficulty.  We  do  not  see  how  they  could  vest 
in  persons  incapable  at  the  death  of  the  testator  of  taking.  But, 
where  the  testator  leaves  to  a  class,  we  do  not  think  he  can  be 
taken  to  contemplate  the  numbers,  or  to  have  in  his  mind  the 
individuals  of  the  class  who  may  be  living  at  the  time  of  his  death ; 
he  gives  the  whole  or  a  portion,  as  the  case  may  be,  of  his  pro- 
perty to  a  portion  or  division  of  his  family,  or  to  others  who  as  a 
class  form  an  entity  and  come  within  the  terms  of  his  devise, — a 
given  portion  to  a  given  class. 

In  Bimond  v.  Bostoch  (4),  a  testatrix  bequeathed  **  the  residue  of 
her  personal  estate  to ''all  the  nephews  and  nieces,  in  the  firat 
degree  of  relationship  to  my  late  husband,  who  were  living  at  the 

(1)  13  East,  626.  (3)  2  Dr.  &  Sm.  at  p.  172. 

(2)  2  Dr.  &  Sm.  1G7.  ^4)  Law  Rep.  10  Ch.  358. 
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1875  time  of  his  decease."  The  husband  left  nine  such  sarviTing  him ; 
Fell  ^^^  of  them  died  dnrmg  the  life-time  of  the  testatrix,  one  before 
^  T-  and  one  after  the  date  of  the  will :  and  it  was  held  that  the  words 
**  livii^  at  the  time  of  his  decease  '*  were  msofficient  to  take  the 
case  out  of  the  general  rule  that,  in  gifts  to  a  daas,  the  class  must 
be  ascertained  at  the  death  of  the  testator,  and  that  accordingly 
the  seven  who  survived  the  testatrix  took  the  whole  residue. 

This  case  no  doubt  shews  that  the  class  is  to  be  ascaiained  at 
the  death  of  the  testator;  but  it  is  a  strong  case  to  shew  that,  in 
gifts  to  a  class,  the  class  as  a  whole  is  to  be  regarded,  even  though 
such  rule  conflicts  with  the  express  weeds  of  the  testator ;  some 
of  those  included  in  the  bequest  there  being  inoapaUe  of  taking. 

In  the  present  case,  the  individual  members  of  the  class  whidi 
takes  under  the  will  are  not  asoertainable  at  the  death  of  the 
testator;  for,  as^was  observe  by  the  counsel  for  the  defendants^ 
there  being  life-estates  to  the  parents  to  take  effect  before  the 
devise  in  question  to  the  ohildren,  a  child  or  children  might  be 
bom  after  the  period  of  the  death  of  the  testator,  who  would  take 
under  the  devise. 

Upon  the  whole,  we  are  of  opinion  that,  upon  the  curreat  of 
authority  and  the  reason  of  t^e  decisions^  so  fisu*  as  we  can  dediiea 
it,  the  devise  was  to  a  class,  and  to  such  a  daas  as  would  take 
not  separate  shares  the  value  of  which  would  vary  with  their 
number,  but  in  undivided  shares,  the  whole  portion  devised,  and 
that  this  is  to  be  taken  by  those  who  at  and  aft«  ihe  testator's 
death  came  within  the  limits  of  the  class,  and  who  were  cafaUe 
of  taking. 

This  decision  renders  the  second  pointy  as  to  tiie  attestation  of 

Sarah  Armstrong,  immaterial  in  tiiis  cgectment,  as  we  hold  that 

there  has  been  no  intestacy,  and  that  the  plainti£B3  are  not  entitled 

to  recover  for   any  part  claimed ;  and  therefore  this  rule  will  be 

discharged. 

Bide  discharged. 

Attorneys  for  plaintiffs :  Fidd,  Bo9Coe^  Francis,  4t  Oinddaicnyfar 
Lowndes^  Liverpool. 
Attorneys  for  defendants :  MUney  Biddle^  <i  Mdlor. 
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LOVERING,  Petitioner  ;  DAWSON,  WALKER,  and  POULTON,  1875 

IlS8F0in)EKTB.  May  24. 

MAIDENHEAD  MUNICIPAL  ELECTION  PETITION. 

(No.  1.) 

<Jorrupt  Practices  (MunicipaZ  Elections)  Act^  1872  (36  &  36  Vict.  c.  60), 
«.  13,  <fcc — Patties  to  Petition — Unauccessftd  Candidate  not  to  he  niade  a 
Smpondent  against  his  WiU. 

"  At  a  tnimicipal  election  A.,  B.,  and  0.  ooalesced  for  the  purpose  of  cAiiTauing 
the  hargeBses.  A.  and  B.  were  elected,  C.  was  not  A  petition  was  presented 
against  the  return  of  A.  and  B.,and  C.  was  joined  as  a  respondent.  At  the  trial, 
C,  hy  his  counsel,  objected  to  be  a  respondent ;  but  the  commissioner  allowed  the 
trial  to  proceed  upon  the  petition  as  presented,  and  in  the  result  he  found  that  A. 
had  been  guilty  of  pecBonal  bribery,  and  that  K  and  C.  had  been  guilty  of 
bribery  through  their  agents. 

Upon  a  special  case  stated  for  the  opinion  of  the  Court  :^- 

Held,  that  C.  was  not  properly  made  a  respondent. 

At  tbe  last  mimicipal  election  of  town  cotmoillors  for  the  town 
of  Maidenhead  there  were  several  candidates,  of  whom  Ponlton, 
Dawson,  and  Walker  were  three,  and  these  three  coalesced  for  the 
purpose  of  canvassing  the  burgesses.  Dawson  and  WaU^er  were 
duly  elected,  but  Poulton  was  not 

A  petition  was  presented,  nnder  the  Hnnidpal  Elections  (C!or- 
rnpt  Practices)  Act,  1872  (85  &  36  Vict,  c  60),  against  the  return 
•of  Dawson  and  Walker ;  and  Poulton  was  also  inclnded  in  that 
petition  as  a  respondent. 

At  the  trial  of  the  petition,  a  preliminary  objection  was  taken 
by  the  counsel  for  PouHon  to  that  gentleman  being  joined  with 
the  other  respondents  in  the  petition,  on  the  ground  that  the  Act 
only  contemplated  a  petition  against  those  persons  who  were 
actually  returned  to  office,  and  that  the  word  **  candidate "  em- 
ployefd  in  the  Act  could  not  be  said  to  apply  to  those  who,  though 
candidates  for  election,  had  not  been  returned  to  office ;  and  he 
relied  upon  several  sections  of  the  Act. 

The  counsel  for  the  petitioner  contended  that  the  word  **  can- 
didate*' extended  to  all  persons  who  were  candidates  for  election, 
and  that,  wherever  the  word  ^*  candidate  "  was  used  in  the  Act^  it 
must  be  read  according  to  the  interpretation  dause  of  the  Aot 
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1875  At  the  trial  the  commissioner  foand  that  Dawson  had  been 

Lov^^G    g^ty  of  personal  bribery,  and  that  Walker  and  Ponlton  had  been 
Da^.     g«i%  o^  bribery  through  their  agents. 

^0-  !•  This  case  was  stated  at  the  instance  of  Poolton's  counsel,  for  the 

purpose  of  asking  the  Court  to  determine  whether,  under  the 
Municipal  Elections  (Corrupt  Practices)  Act,  1872,  the  respondent 
Poulton  was  properly  made  a  respondent  in  the  petition. 

In  the  event  of  the  Court  being  of  opinion  that  he  was  so  pro- 
perly joined,  then  he  was  under  the  order  of  the  conunissioner 
to  pay  his  proportion  of  the  costs,  in  common  with  Dawson  and 
Walker,  to  the  petitioner  William  Lovering,  of  and  incidental  to 
the  petition.  But,  in  the  event  of  the  Court  being  of  opinion  that 
Poulton  was  improperly  joined  as  a  respondent,  then  the  commis- 
sioner ordered  that  he  do  receive  his  costs  of  and  incidental  to  his 
defence.  (1) 

jET.  D.  Greene  (J".  0.  Qriffite  with  him),  for  the  petitioner.  The 
35  &  36  Yict.  c.  60  professes  to  have  been  passed  for  two  purposes, 
—the  one,  to  make  provision  for  the  better  prevention  of  corrupt 
practices  at  municipal  elections, — the  other,  to  establish  a  tribunal 
for  the  trial  of  the  validity  of  such  elections ;  and  this  double 
purpose  is  carried  out  by  the  arrangement  of  clauses.  The  first 
part  of  the  Act  begins  with  the  interpretation  clause,  s.  2,  which 
provides  that ''  the  following  words  and  expressions  shall  respec- 
tively be  construed  as  follows," — ^Amongst  others,  *'  office  "  means 
the  office  of  mayor,  alderman,  councillor,  or  assessor  of  a  borough 
or  ward  of  a  borough;  "  election  "  means  an  election  to  an  office ; 
and  *^  candidate  "  means  any  person  elected,  or  who  has  been  namin^ 
ated  or  has  declared  himsdf  to  he  a  candidate  for  election  to  an 
office, — ^the  same  definition  as  is  found  in  the  Corrupt  Practices 
Act,  17  &  18  Yict  c.  102,  s.  38.    The  4th  section  enacts  that^ 

(1)  The  petition  charged    bribery,  William  Dawson,  and  lUchaid  Swallow 

treating,  and  corrupt  practices  gene-  Poulton  were  and  are  disqualified  for 

rally  against  the  three  respondents;  being  elected  to  and  for  holding  any 

and  the  prayer  was  "  that  it  might  be  municipal  office  in  the  borough  for 

determined  that  the  said  election  and  which  the  said  election  was  held,  and 

return  of  the  said  Bobert  Walker  and  that  each  of  them  is  snbject  to  the  dis- 

William  Dawson  was  null  and  void,  qualifications  in  the  said  statute  men- 

and  that  they  were  not  duly  elected ;  tioned  and  set  forth." 
and    that    the    said  Bobert  Walker, 
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^  where  it  is  found  in  the  report  of  an  election  court  acting  under  1875 
the  provisions  of  this  Act  that  any  corrupt  practice  has  been  lovebino^ 
committed  by  or  with  the  knowledge  and  consent  of  any  candidate  p^^^j, 
at  an  election,  such  candidate  shall  be  deemed  to  have  been  per*  ^^- 1* 
«onally  guilty  of  corrupt  practices  at  the  election ;  and  his  election^ 
if  he  has  been  elected,  shall  be  void,  and  he  shall  (whether  he  was 
elected  or  not)  during  seven  years  from  the  date  of  the  report  be 
subject  to  the  following  disqualifications," — amongst  others,  ^'  He 
shall  be  incapable  of  holding  or  exercising  any  municipal  office  or 
franchise,  or  of  having  his  name  placed  on  the  register,  or  votiug  at 
any  municipal  election.''  The  5th  section  deals  with  the  case  of 
<x>rrupt  practices  by  agents :  it  enacts  that,  ''  if  it  is  found  by  an 
election  court  acting  under  the  provisions  of  this  Act  that  a  can- 
didate has  by  an  agent  been  guilty  of  any  corrupt  practices  at  an 
election,  or  that  any  act  hereinafter  in  this  Act  declared  to  be  an 
ofience  against  this  Act  has  been  committed  at  an  election  by  a 
candidate  or  by  an  agent  for  a  candidate  with  the  candidate's 
knowledge  and  consent,  the  candidaie  shall  dvring  the  period  for 
whieh  he  was  elected  to  serve,  or  for  which,  if  elected,  he  might 
have  served,  be  disqualified  for  being  elected  to  and  for  holding 
any  municipal  office  in  the  borough  for  which  the  election  was 
held,  and,  if  he  was  elected,  his  election  shall  be  void."  The  dis* 
abilities,  therefore,  attach  to  an  unsuccessful  candidate.  If  so,  he 
may  be  made  a  respondent  in  a  petition ;  for,  it  would  be  manifestly 
unjust  that  a  man  should  be  subjected  to  penalties  and  disqualifi* 
cations  without  having  had  an  opportunity  of  defending  himself. 

[Loud  C!olebidge,  O.J.  Under  the  old  parliamentary  election 
law,  an  unsuccessful  candidate  might  be  scheduled,  and,  though  not  a 
]>arty  to  the  petition,  he  was  allowed  an  opportunity  of  answering. 
Sect.  43  of  the  Parliamentary  Elections  Act,  1868,  31  &  82  Vict, 
c.  125,  corresponds  with  ss.  4  and  5  of  this  Act:  and  s.  45  enacts 
that  '^  any  person,  other  than  a  candidate,  found  guilty  of  bribery 
in  any  proceeding  in  which,  after  notice  of  the  charge,  he  has  had 
an  opportuniig  of  being  heard,  shall,  during  the  seven  years  next 
after  the  time  at  which  he  is  so  found  guilty,  be  incapable  of  being 
elected  to  and  sitting  in  Parliament,"  and  shall  also  be  subject  to 
certain  other  disabilities.  The  second  division  of  the  Act  provides 
a^mode  of  questioning  the  propriety  of  the  election.    Sect.  12 
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1875        deals  only  with  the  case  of  a  successfo]  candidate.    Sect.  13  pxo- 

LoTunro    vides  for  the  pieeentation  and  the  form  of  the  petitioii,  and  alsa 

Dawsov      ^^^  ^^  persons  who  may  be  parties  to  it.    An  unsnccesBfid  can* 

No.  1.       didate  may  be  a  petitioner:  subs.  1.    By  subs.  9  it  is  proTided 

that  **  two  or  more  candidates  may  be  made  respondents  in  th& 

same  petition,  and  their  cases  may  be  tried  at  the  same  time  ;  bat, 

for  all  the  purposes  of  this  Act,  such  petition  shall  be  deemed  to 

be  a  separate  petition  against  each  respandenl"    "  Candidate "' 

there  must  mean  a  candidate  as  defined  by  the  interpretation 

clause,  i.e.  **  a  person  elected,  or  who  has  been  nominated  or  has- 

declared  himself  a  candidate  for  election." 

Gbove,  J.  It  is  to  be  remembered  that  that  n  a  sabaection  to 
a  clause  which  is  dealing  with  **  a  petition  eomplaining  of  an  undue- 

In  Yates  y.  Leaeh  (1),  this  Court  held  that  Leach,  although  not 
returned  as  a  town-councillor,  might  still  properly  be  made  a 
respondent. 

[Lord  Colebidge,  C.  J.  He  was  de  facto  in  the  office^  and  he 
would  neither  resign  nor  disclaim,  and  th^efOTO  we  held  that  it 
did  not  lie  in  his  mouth  to  say  that  he  was  not  elected.}     * 

Under  subsections  4  and  5  of  s.  15,  the  certificate  and  rqwrt  of 
the  commissioner  as  to  cornipt  practices  might  include  corrupt 
practices  by  an  unsuccessful  candidate.  As  to  the  effect  of  the 
report,  see  Drinhwater  v.  Beakin^  (2)  Thape  could  be  no  hardship 
in  making  such  a  person  a  respondrait ;  whereas^  gieat  hairddiip 
would  be  inflicted  upon  him  as  well  as  upon  the  petition^'  if  he 
might  not  be  joined ;  for,  if  not  a  party  to  the  petitiat,  he  would 
hare  no  opportunity  of  defending  himself  against  any  ehaige  of 
corrupt  practices  which  may  be  brought  against  him,  sobs;  3  of 
s.  13  only  applying  to  parties  and  witnessea ;  and  the  petitioner 
would  haye  no  remedy  against  him  for  his  costs.  Besides,  he  i» 
not  obliged  to  defend,  though  made  a  respondent :  he  may  with* 
draw,  under  the  proyisions  of  s.  18.  The  form  of  petition  given 
in  Rule  5  of  M.  T.  1868,  is  not  conchniia:  one  ^ta  the  like 
effect  **  may  be  adopted.  Poulton  haying  coalesced  with  the  other 
respondents  in  canyassing  the  burgesses,  his  interest  and  his  lia* 
bilities  became  identical  with  theirs* 

0)  Law  Kep.  9  C.  P.  606.  (2)  Law  B«^  9  a?.  826. 
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[The  following  cases  as  to  parliamentary  elections  were  referred        1875 
to  for  the  purpose  of  shewing  that  unsuccessfal  candidates  might    Lotebiko 
be  included :  The  Mcddon  Ckm  (1) ;  The  Beverley  dm  (2) ;  The     j^J;^^ 
Beverley  (second)  Case  (3) ;  The  Hackney  Case.  (4)]  Na  i. 

[LoBD  CoLEBiDGBy  C  J.  In  The  Maiden  Case  (1),  the  original 
petition  having  been  withdrawn,  the  recriminatory  petition  was 
not  allowed  to  proceed,  because  it  did  not  afifect  the  election.] 

Biron,  for  the  respondent  Foulton. 

[Gboye,  J.  The  only  point  upon  which  I  entertain  any  doubt 
is  this.  The  Parliamentary  Act,  1868, 31  &  32  Vict  c.  125,  s.  11, 
subs.  14,  enacts  that,  where  any  charge  is  made  in  an  election 
petition  of  any  corrupt  practice  having  been  committed  at  the 
election  to  which  the  petition  refers,  the  judge  shall,  in  addition 
to  the  certificate  which  be  is  to  give  under  the  preceding  subsec- 
tion, and  at  the  same  time,  report  in  writing  to  the  speaker, — 
^  whether  any  corrupt  practice  has  or  has  not  been  proved  to  have 
been  committed  by  or  with  the  knowledge  and  consent  of  any 
candidate  at  such  election,  and  the  nature  of  such  corrupt  prac- 
tice,"— and  ''  The  names  of  all  persons  (if  any)  who  have  been 
proved  at  the  trial  to  have  been  guilty  of  any  corrupt  practice.'* 
That  report  would  not  disqualify  (under  s.  45)  any  person  ''  other 
than  a  candidate,'*  unless  he  had  notice  of  the  charge  to  be  made 
against  him  and  an  opportunity  of  being  heard.  The  provision  in 
subs.  5,  s.  15,  of  the  Corrupt  Practices  (Municipal  Elections)  Act, 
1872,  is  very  nearly  the  same.  The  parties  reported  against  are 
not  disqualified  by  the  report  unless  they  are  candidates.  But,  if 
unsuccessful  candidates  are  reported  against  under  ss^  4  and  5  of 
that  Act,  there  is  no  provision  that  they  shall  have  notice,  and 
consequently  they  may  be  subjected  to  penalties  aud  disqualifica* 
tions  without  having  an  opportunity  of  defendip^  themselves. 

Brett,  J.  I  do  not  feel  pressed  by  the  difficulty  suggested  by 
my  Brother  Grove,  because  I  think  every  Act  of  Parliament  is  to 
be  read  with  a  reasonable  intendment,  It  is  manifestly  contrary 
to  the  first  principles  of  justice  tliat  a  man  should  have  disabilities 
imposed  upon  him  without  full  notice  and  opportunity  to  defend 
himself.] 

(1)  2  P.  R.  &  D.  143.  (3)  W.  k  Br.  77. 

(2)  VV.  &  D  214.  (4)  2  Orja,  &  H.  77. 
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« 

1875  It  will  be  remembered  that  Part  I.  of  the  Act  of  1872  is  dealing 


LoYXBnro  ^i^h  cormpt  practices  at  elections.  Sections  1  to  11  are  all  fresh 
Dawbost  If'gislation.  Amongst  these  is  s.  6,  which  provides  that,  '*  if  it  is 
No.  1.  found  by  an  election  court  acting  under  the  provisions  of  this  Act 
that  a  candidate  has  by  an  agent  been  guilty  of  any  corrupt  practice 
at  an  election,  or  that  any  act  hereinafter  in  this  Act  declared  to 
be  an  offence  against  this  Act  has  been  committed  at  an  election 
by  a  candidate,  or  by  an  agent  for  a  candidate  with  the  candidate's 
knowledge  and  consent,  the  candidate  shall,  daring  the  pericfd  for 
which  he  was  elected  to  serve,  or  for  which  if  elected  he  might 
have  served,  be  disqualified  for  being  elected  to  and  for  holding 
any  municipal  office  in  the  borough  for  which  the  election  was 
held,  and,  if  he  was  elected,  his  election  shall  be  void/*  It  would 
not  be  right  to  read  that  section  as  if  it  were  drawn  to  meet  every 
conceivable  case  that  may  arise.  The  obvious  solution  is  that  it 
applies  to  persons  who  are  necessarily  parties  to  the  petition^ — to 
candidates  who  are  elected,  and  to  unsuccessful  candidates  who 
have  petitioned  and  prayed  the  seat.  The  whole  must  be  read  in 
conjunction  with  subs.  9  of  s.  15.  It  is  impossible  to  give  any 
sensible  construction  to  the  provisions  of  s.  13  without  holding 
them  to  be  limited  to  a  candidate  whose  election  is  petitioned 
against. 
.  Oreene  was  heard  in  reply. 

LoBD  C!oLEUiDGE,  C  J.  I  am  of  opinion  that  our  judgment  in 
this  case  should  be  for  the  respondent.  This  is  a  municipal  elec- 
tion petition  for  the  borough  of  Maidenhead.  The  petition  was 
against  three  persons  who  had  been  candidates  at  the  eloction,  two 
only  having  been  elected,  the  third  having  coalesced  and  can- 
vassed with  them,  but  not  having  succeeded.  No  question  arises 
as  to  Dawson  and  Walker,  who  were  properly  found  guilty  of 
bribery.  The  only  question  is  as  to  Poulton,  who  objected  at  the 
trial  before  the  barrister  appointed  to  try  the  petition  that  he  had 
no  seat  to  defend,  and  ought  not  to  have  been  joined  as  a  respon- 
dent. «  The  barrister,  however,  allowed  the  case  to  go  on  in  the 
form  in  which  it  was  presented  to  him,  and  has  stated  the  facts  in 
a  special  case,  reserving  to  us  the  question  whether,  under  Uie 
Municipal  Elections  (Cbrrupt  Practices)  Act,  1872,  Poulton  was 
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properly  made  a  respondent  in  the  petition :  and  he  goes  on  to        1875 
direct  that,  in  the  event  of  the  Coart  being  of  opinion  that  he  was     lotxbxng 
HO  properly  joined,  then  he  was  to  pay  to  the  petitioner  his  proper-     j>aw»>h. 
lion  of  the  costs  of  and  incidental  to  the  petition,  in  common  with       ^o-  ^* 
Dawson  and  Walker ;  bnt  that,  in  the  event  of  the  Court  being  of 
opinion  that  Foulton  was  improperly  joined  as  a  respondent,  he 
was  to  receive  his  costs  of  and  incidental  to  his  defence.    The 
whole  question  arises  upon  the  words  of  the  statute.    I  am  of 
opinion  that  Foulton  could  not  properly  be  so  joined.    K  the 
question  now  before  us  had  been  exactly  the  converse  of  that 
which  we  decided  in  the  Oldham  Case^  Tcttes  v.  Leach  (1),  it  may 
be  that  our  decision  would  be  different.    If  Foulton  had  come 
forward  to  claim  a  seat,-— if  he  had  insisted  upon  making  himself 
a  respondent, — it  may  be  that  we  should  have  held  that  he  had 
taken  upon  himself  all  the  liabilities  which  attach  to  a  respondent. 
But  it  by  no  means  follows  that  the  converse  of  the  proposition  is 
true, — that,  without  any  act  or  consenton  his  part,  and  against  his 
will,  a  man  can  be  made  a  respondent,  so  that  the  petitioner  may 
gain  rights  against  him.    The  Act  of  Farliament  upon  which  this 
question  turns  has  been  very  elaborately  argued  before  us ;  every 
provision  that  could  throw  any  light,  however  remotely,  upon  it 
has  been  brought  to  our  notice  and  carefully  considered.    The 
second  part  of  the  Act,  which  deals  with  election  petitions,  com- 
mences at  s.  12,  which  enacts  that  "  the  election  of  any  person  at 
an  election  for  a  borough  or  ward  may  be  questioned  by  petition 
before  an  election  court  constituted  as  hereinafter  in  this  Act 
provided,  and  hereinafter  in  this  Act  referred  to  as  the  *  court,'  on 
the  ground  that  the  election  was  as  to  the  borough  or  ward  wholly 
avoided  by  general  bribery,  treating,  undue  influence,  or  persona- 
tion, or  on  the  ground  that  the  election  of  such  person  was  avoided 
by  corrupt  practices  or  offences  against  this  Act  committed  on  the 
election,  or  on  the  ground  that  he  was  at  the  time  of  the  election 
disqualified  for  election  to  the  office  for  which  the  election  was 
held,  or  on  the  ground  that  he  vras  not  duly  elected  by  a  majority 
of  lawful  votes."   Sect  13  enacts  a  sort  of  procedure, — **  The  follow- 
ing provisions  shall  have  effect  with  reference  to  the  presentation  of 
a  petition  complaining  of  an  undue  election."    When  the  section 

(1)  Law  Rep.  9  C.  P.  606. 
Vol.  X.  3  G  2 
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1875  speaks  of  a  petition  complaining  of  an  undue  election,  it  mani* 
Tjmuna  "  fcstly  did  uot  Contemplate  making  any  person  a  respondent  except 
DxwfKm  ^  person  petitioned  against  It  begins  by  setting  out  who  may 
^0*  1*  present  a  petition,  and  states  that  the  petition  shall  be  in  the  pre- 
scribed form.  The  prescribed  form  (1)  does  not  contemplate 
making  any  one  a  respondent  except  with  reference  to  the  due  or 
undue  return  of  the  party  petitioned  against  The  section  then 
goes  on,  ^  The  terms  ^  petitioner '  and  '  respondent/  as  hereinafter 
used  in  this  Act  include  respectively  any  one  or  more  persons  by 
whom  a  petition  is  presented,  and  any  one  or  more  persons  against 
whose  dedum  a  petition  is  presented."  Poulton  is  not  a  person 
against  whose  election  this  petition  was  presented.  In  the  (%2- 
ham  Cobb  the  respondent  assumed  to  have  been  elected ;  he  could 
not  afterwards  be  heard  to  say  that  he  was  not  properly  made  a 
respondent  This  is  a  totally  different  case.  Other  portions  of  the 
Act  are  equally  clear.  Subs.  9  of  s.  13,  which  provides  that  ^  two 
or  more  candidates  may  be  made  respondents  to  the  same  peti- 
tion, and  their  cases  may  be  tried  at  the  same  time,  but  for 
all  the  purposes  of  this  Act  such  petition  shall  be  deemed  to  be 
a  separate  petition  against  each  respondent,**  confirms  the  aign- 
ment  arising  from  the  earlier  provisions.  It  is  plain,  as  it  seems 
to  me,  that,  when  they  are  made  respondents,  it  must  mean  in  a 
petition  complaining  of  the  undue  election  of  the  persons  against 
whom  the  petition  is  presented.  There  are  other  provisions  in  the 
Act  which  look  the  same  way.  Taking  the  whole  of  s.  13  to- 
gether, I  am  of  opinion  that  it  is  only  a  person  whose  seat  is  sought 
or  whose  election  is  disputed  that  can  be  made  a  respondent, — 
apart,  of  course,  from  the  returning  officer :  s.  18,  subs.  6. 

The  two  arguments  which  were  mainly  pressed  upon  us,  and 
which  are  fair  matters  for  consideration,  are, — ^first,  that  derived 
from  the  interpretation  clause, — secondly,  that  which  is  founded 
on  the  question  of  costs.  The  interpretation  clause  dedarea  that 
^'  eandidaie  means  a  person  elected,  or  who  has  been  nominated  or 
has  declared  himself  a  candidate  for  election  to  an  office."  No 
doubt,  Poulton  was  a  ''candidate"  within  that  clause.  But  it 
must  be  remembered  that  the  interpretation  clause  begins  with 
these  words,  ''  In  this  Act,  except  where  the  context  otherwise  re- 

(1)  See  Bale  3  of  Michaelmas  Term,  1868. 
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^ireSf  the  following  words  and  expressions  shall  respectively  be       1875 
<x>nstrued  as  follows,'*  And  here  it  appears  to  me  that  the  context    Lovebwo" 
does  **  otherwise  require."  Daw8o» 

The  argument  derived  from  a  consideration  of  the  costs  is  a  ^^^' 
more  plausible  one.  It  is  urged  that,  if  an  unsuccessful  candidate 
is  accused  before  the  commissioner  of  corrupt  practices  at  the 
election,  he  may  by  the  finding  of  the  conmiissioner  be  disqualified 
for  being  elected  to  and  for  holding  any  municipal  office  in  the 
borough  for  the  remainder  of  the  year,  and  that  without  having 
an  opportunity  of  being  heard  in  his  defence, — ss.  4,  5, — or,  if  he 
is  allowed  to  appear  and  defend  himself  without  being  made  a 
party  to  the  petition,  he  has  no  means  of  recovering  the  costs  he 
may  be  put  to  if  successful.  That  is  true :  but  the  answer  to  the 
argument  is,  that,  in  all  election  matters,  whether  parliamentary 
or  municipal,  it  is  impossible  that  the  subject  can  be  approached 
without  some  private  and  particular  injustice  to  individuals. 
Thus,  when  a  borough  is  disfranchised  for  general  corruption,  a 
certain  amount  of  personal  injustice  is  unavoidably  inflicted  upon 
the  number,  whether  large  or  small,  of  unoffending  electors.  The 
object  of  the  inquiry  is  one  of  great  general  interest  to  the  whole 
community:  it  is  to  prevent  corrupt  practices,  and  to  punish 
them  where  they  are  found  to  exist ;  and  if,  in  the  prosecution 
of  a  great  good,  the  private  interests  of  individuals  suffer,  it 
is  to  be  lamented,  but  cannot  be  avoided.  Having  these  objects 
in  view,  the  legislature  has  enacted  these  salutary  provisions. 
Whether  they  are  too  severe  or  not,  there  they  stand,  and  we 
must  give  effect  to  them.  The  first  answer,  therefore,  which  I 
give  to  this  part  of  the  argument  is,  that  private  interests  must 
bend  to  the  public  good.  The  second  answer  I  give  is,  that, 
under  the  Parliamentary  Elections  Act,  1868,  31  &  32  Vict 
c.  123,  injustice  does  frequently  arise  by  direct  enactment  to 
persons  who  may  find  themselves  disqualified  without  any  fault 
of  their  own,  and  without  their  having  any  opportunity  of  being 
heard,  or,  if  heard,  being  incapable  of  recovering  the  costs  of  their 
defence  against  any  one.  The  objection  urged  here,  that  the 
party  who  successfully  defends  himself  against  a  charge  of  cor- 
rupt practices  can  claim  no  costs  if  he  is  not  made  a  respondent, 

would  equally  arise  under  the  Act  of  1868.    It  is  true  that,  under 
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8.  45  of  that  Acty  before  a  party  can  be  disqualified  for  bribery,  he 
must  have  notice  of  the  charge  and  an  opportunity  of  being  heard, 
— a  provision  which  is  not  found  in  this  Act :  and  this,  I  belieye, 
has  given  rise  to  some  hesitation  in  the  mind  of  my  Brother 
Grove.  Speaking  for  myself  alone«  I  am  of  opinion  that  the 
suggestion  which  I  threw  out  during  the  argument,  founded  upon 
ss.  43  and  44,  is  the  correct  one.  But  I  am  clearly  of  opinion 
that  the  answer  given  by  my  Brother  Brett  is  the  troe  one,  viz. 
that  we  cannot  construe  this  Act  without  reference  to  the  obvious 
and  first  principle  of  natural  justice,  that  no  man  shall  be  con- 
demned without  having  notice  of  the  charge  against  him  and  an 
opportunity  of  being  heard  in  his  defence.  (1)  For  these  reasons^ 
I  do  not  think  the  Act  of  1868  has  any  material  bearing  on  the 
questions  before  us,  and  I  come  to  the  conclusion  that  judgment 
should  be  for  the  respondent. 


Bbett,  J.  This  case  has  been  argued  by  Mr.  Greene  with  verr 
great  ability.  The  petitioner  by  his  own  act  made  Ponlton  a 
respondent.  At  the  trial  before  the  commissioner  the  case  took 
this  shape.  It  was  said  that  Foulton  and  the  two  other  re- 
spondents coalesced  for  the  purpose  of  canvassing  the  burgesses^ 
and  therefore  any  unlawful  act  of  Foulton  would  invalidate  the 
election  and  return  of  the  other  two  candidates.  The  case  pro- 
ceeded, and  in  the  result  the  commissioner  found  that  Foulton 
had  been  guilty  of  bribery  by  his  agents.  Now,  we  are  not  asked 
to  say  whether  the  commissioner  had  jurisdiction  to  enter  upon 
that  inquiry ;  nor  are  we  asked  to  decide  whether  the  conduct  of 
a  person  who  is  not  a  respondent  may  be  inquired  into  upon  the 


(1)  See  Dr.  Bentley's  Ca$e,  Bex  v. 
The  Chancellory  <tc.,  of  Cambridge 
(8  Mod.  148;  2  Ld.  Baym.  1834; 
Fort.  202,  where  Fortescue,  J.,  says 
(8  Mod.  164) :  "  It  must  be  granted 
that  convictions,  even  upon  Acts  of 
Parliament,  are  frequently  quashed  for 
not  summoning  the  persons  convicted, 
though  not  required  by  the  statute, 
because  it  is  still  against  natural  jus- 
tice to  convict  without  hearing.  The 
want  of  a  summons  is  an  objection  that 


can  never  be  got  over.  Had  the  cus- 
tom been  returned,  to  deprive  vrithont 
summons,  it  had  been  void,  as  against 
natural  justice.  If  a  justice  of  peace 
convict  any  man  without  a  summons, 
such  conviction  is  void.  I  heard  a 
learned  civilian  say  that  God  himself 
would  not  condemn  Adam  for  his  trans- 
gression until  he  had  called  him  to  know 
what  he  could  say  in  his  defence." 
Gen.  iii«  9. 
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trial  of  a  petition ;  nor  are  we  asked  to  decide  whether,  if  it  be  com-  1875 
petent  to  the  commissioner  to  enter  into  such  an  inquiry^  the  person  ^lot^oio 
whose  conduct  is  impeached  ought  to  have  notice  and  an  oppor-  p^^;^^ 
tunity  of  being  heard :  nor  are  we  asked  to  determine  whether  the  ^o- 1- 
objection  was  taken  at  the  right  time :  neither  are  we  asked  to 
saj  whether  the  petitioner  is  to  recover  his  costs  against  Poulton 
in  one  event,  or  whether  Poulton  is  to  recover  costs  against  the 
petitioner  in  the  other.  All  that  we  are  asked  to  decide  is, 
whether  Poulton  was  properly  made  a  respondent  in  the  petition. 
Now,  one  thing  is  clear,  viz.  that  this  election  tribunal  can  have 
no  jurisdiction,  powers,  or  duties  other  than  those  which  are  given 
to  it  by  the  Act  of  Parliament  under  which  it  is  created.  This  is 
not  a  common  law  procedure,  but  a  procedure  given  by  statute ; 
and  it  is  only  in  the  statute  that  we  are  to  look  to  see  who  are  to 
be  parties  to  it.  The  solution  of  that  question  seems  to  me  to 
turn  entirely  on  the  construction  to  be  put  upon  a  13.  That 
section  declares  who  may  petition,  in  what  form  the  petition  shall 
be,  to  whom  and  within  what  time  it  shall  be  presented,  and 
against  whom.  It  may  be  presented  by  four  or  more  voters  or  by 
an  unsuccessful  candidate.  It  must  be  in  the  prescribed  form, 
presented  in  the  prescribed  manner,  and  published  by  the  town- 
clerk  of  the  borough.  Then  comes  the  material  part,  which  states 
who  may  be  made  a  respondent, — "The  terms  'petitioner'  and 
*  respondent,'  as  hereinafter  used  in  this  Act,  include  respectively 
any  one  or  more  persons  by  whom  a  petition  is  presented,  and  any 
one  or  more  persons  against  whose  election  a  petition  is  presented." 
It  is  only  a  person  who  is  petitioned  against  who  can  be  made  a 
respondent.  Poulton  is  not  such  a  person.  Then,  turning  from 
the  section  to  the  rules,  there  is  nothing  in  any  of  them,  or  in  the 
form  of  petition  given,  to  enlarge  that  definition.  The  governing 
part  is  that  which  I  have  read.  It  is  urged  that  by  so  construing 
s.  13,  we  give  no  effect  to  s.  5,  as  enlarged  by  the  interpretation 
clause,  s.  2.  But  it  seems  to  me  that  the  words  of  s.  5  are  satisfied 
by  applying  them  to  an  unsuccessful  candidate  being  a  petitioner. 
Then  it  is  said  that  grave  charges  might  be  made  against  an  un- 
successful candidate,  and,  unless  he  could  be  made  a  respondent, 
an  adverse  decision  might  be  given  against  him,  which  might  be 
followed  by  serious  consequences,  without  his  having  had  an  oppor- 
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1875  tunity  of  defending  liunseify  and  possibly  without  his  having  any 
Lotbbikg""  i^otice  of  the  charges  to  be  made  against  him.  I  am  £Bir  from 
«•  saying  that,  in  an  inquiry  between  a  petitioner  and  a  respondent, 
Nai.  the  investigation  might  not  involve  a  charge  against  a  third 
person,  and  that  without  such  third  person  having  notice  or  an 
opportunity  of  being  heard  in  his  defence :  and,  further,  I  admit 
that  there  are  no  words  in  this  Act  or  in  the  rules  which  would 
seem  specifically  to  require  notice  to  be  given  to  such  third 
person,  even  though  his  conduct  at  the  election  should  become  the 
subject  of  inquiry.  But  I  do  not  assent  to  the  suggestion  that 
any  disabilUy  could  be  imposed  upon  him  upon  the  result  of  such 
inquiry,  without  giving  him  an  opportunity  of  defending  himself; 
for,  though  there  are  no  words  in  this  Act,  as  there  are  in  the 
Parliamentary  Elections  Act,  1868,  expressly  providing  for  notice 
to  be  given  in  such  a  case,  I  take  it  to  be  contrary  to  the  first 
principles  of  English  jurisprudence  and  English  law  that  a  man 
should  be  condemned  unheard.  I  should  hold,  therefore,  tliat^  by 
necessary  implication,  no  decision  of  a  tribunal  created  by  this  Act 
would  bind  a  third  person,  unless  he  had  notice  of  the  proceed- 
ings affecting  him,  and  full  opportunity  of  being  heard.  Another 
argument  which  has  been  strongly  pressed  upon  us  is,  ihat^  if  the 
conduct  of  an  unsuccessful  candidate  may  be  brought  in  question 
upon  the  trial  of  a  petition,  unless  he  could  either  be  a  petitioner 
or  a  respondent  he  would  have  to  fight  the  matter  at  the  disad- 
vantage of  being  unable  to  obtain  his  costs  if  he  succeeded  in 
establishing  his  innocence.  I  must  admit  that  that  is  so:  one 
who  is  not  a  party  to  a  proceeding  in  a  Court  of  law  in  general 
cannot  be  made  liable  for  costs,  neither  can  he  recover  them.  No 
doubt,  that  may  be  a  hardship :  but  I  agree  with  my  Lord  that, 
the  policy  of  the  Act  of  Parliament  being  to  put  an  end  to  corrupt 
practices  at  elections,  it  would  be  almost  impossible  to  attain  the 
end  in  view  without  imposing  hardships  somewhere;  and  indi- 
vidual interests  must  always  give  way  to  the  general  good.  In 
the  present  case,  the  petitioner  having  chosen  to  make  Poulton  a 
respondent,  I  think  the  latter  might  have  had  his  costs  if  he  had 
succeeded  at  the  trial.  But,  however  that  may  be,  we  cannot 
escape  from  the  plain  words  of  the  Act.  I  am  inclined  to  think 
that  the  petitioner  could  not  by  his  own  act  of  making  Poulton  a 
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respondent  entitle  himself  to  costs  as  against  him.     I  think  1875 

Foalton's  name  onght  to  have  been  struck  out  by  some  tribunal.  Lovraraa 

I  agree  with  my  Lord  that  there  must  be  judgment  for  this  d^^^j^. 

^  respondent*  No.  i. 

GbovEi  J«  I  agree  with  the  rest  of  the  Court  that  our  judg- 
ment should  be  in  favour  of  Mr.  Foulton.  I  think  the  12th  and 
13th  sections  of  35  &  36  Vict  c  60  are  too  strong  to  be  got  over. 
The  12th  section  enacts  that  the  election  of  any  person  at  an 
election  for  a  borough  or  ward  may  be  questioned  by  petition 
before  an  election  court,  on  the  ground  that  the  election  was 
wholly  ayoided  by  general  bribery,  treating,  undue  influence,  or 
personation,  or  on  the  ground  that  the  election  of  such  person 
was  avoided  by  corrupt  practices  or  oflfences  against  the  Act,  or  on 
the  ground  of  disqualification,  or  on  the  ground  that  he  was  not 
duly  elected.  Now,  the  object  of  a  petition  is  to  question  the 
reium.  The  13th  section  provides  for  the  presentation  of  a  peti- 
tion complaining  of  an  undue  election ;  it  prescribes  the  person 
by  whom  and  the  form  in  which  the  petition  shall  be  presented ; 
and  then  it  enacts  that  the  terms  **  petitioner  "  and  **  respondent " 
shall  indude  one  or  more  persons  by  whom  a  petition  is  presented, 
and  any  one  or  more  persons  against  whose  election  a  petition  is 
presented.  The  object  of  the  petition  is  not  to  petition  against 
misconduct,  such  as  bribery  or  treating,  &c.,  but  against  the  return 
of  the  person  guilty  of  such  misconduct.  The  ^  respondent,^ 
except  in  the  case  provided  for  by  subs.  6,  is  the  person  against 
whose  return  the  petition  is  presented.  Subs.  9  means  no  more 
than  this,  that,  where  there  are  two  or  more  candidates  whose 
election  is  objected  to,  the  complaint  against  all  may  be  included 
in  one  petition.  Sect.  5  affords  an  argument  in  Mr.  Green's 
favour,  but  not  strong  enough  to  overcome  ss.  12  and  13.  The 
main  difficulty  which  has  struck  *  me, — ^but  which  is  not  sufficient 
to  alter  what  is  to  me  the  apparent  meaning  of  the  Act| — is,  that 
I  do  not  find  in  this  Act  anything  equivalent  to  a  45  of  the  Par- 
liamentary Elections  Act^  1868,  which  provides  that  any  person 
other  than  a  candidate  found  guilty  of  bribery  in  any  proceeding  in 
which|  after  notice  of  the  charge,  he  has  had  an  opportunity  of  being 
heard,  shall,  if  found  guilty,  be  subjected  to  certain  disabilities. 
It  may  be,  as  my  Lord  has  suggested,  that  we  must  imply  that 
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1875  which  natural  justice  dictates ;  but  I  cannot  help  obserying  that  it 
LovMUNo"  is  ^  somewhat  dangerous  practice  for  a  Court  to  incorporate  into 
Dawson.  ^^  -^^^  ^^  Parliament  language  which  is  not  found  there,  because 
No.  1.  it  may  conceive  the  principles  of  natural  justice  to  require  it.  I . 
observe  that  by  s.  11,  subs.  14,  of  the  Act  of  1868,  the  election 
judge  is  to  make  a  report  to  the  Speaker  as  to  whether  any 
corrupt  practice  has  or  has  not  been  proved  to  have  been  com- 
mitted by  or  with  the  knowledge  and  consent  of  any  candidate, 
and  the  nature  of  such  corrupt  practice, — ^the  names  of  all  persons 
who  have  been  proved  at  the  trial  to  have  been  guilty  of  any 
corrupt  practice, — and  whether  corrupt  practices  have  extensively 
prevailed  at  the  election.  That  report  does  not  ipso  facto  dis- 
qualify the  persons  who  are  named  therein,  but  only  if  at  that 
trial  or  on  any  subsequent  proceeding  of  which  they  have  had 
notice  and  in  which  they  have  had  an  opportunity  of  being  heard, 
they  are  found  to  have  been  guilty  of  the  practices  referred  to. 
But  by  the  Act  of  1872,  the  disqualification  attaches  upon  the  report 
itself;  s.  4 :  and,  so  far  as  candidates  are  concerned,  unsuccessful 
candidates  who  are  no  parties  to  the  petition  would  be  disqualified 
by  the  jeport  itself.  So  that,  while  the  report  of  the  commis* 
sioner  under  this  Act  is  almost  exactly  analogous  to  the  report  of 
the  election  judge  under  the  Act  of  1868, — see  s.  15,  subs.  5  of 
the  Act  of  1872, — the  one  works  an  ipso  facto  disqualification, 
the  other  only  where  the  x>^7  ^^  had  an  opportunity  of  being 
heard.  That,  as  it  strikes  me,  is  very  unsatisfactory.  I  find 
nothing  in  this  Act,  or  in  the  rules  made  under  it,  to  guard  against 
this  injustice ;  but,  though  this  affords  a  fair  argument  in  favour 
of  Mr.  Greene's  contention,  it  is  not  to  my  mind  strong  enough 
to  override  the  other  provisions  of  the  Act  to  which  I  have 
referred.  I  therefore  agree  with  the  rest  of  the  Court  that  the 
term  ^^  respondent,"  with  the  one  exception  mentioned  in  subs.  6 
of  s.  13,  viz.  the  case  of  the  returning  officer,  is  limited  to  a 
person  who  has  been  or  who  has  assumed  to  have  been  elected. 

LiKDLKY,  J.  I  am  of  the  same  opinion.  I  think  the  con- 
clusion at  which  my  Lord  and  my  two  learned  Brothers  have 
arrived  is  right  for  three  reasons.  The  object  of  the  legislature  is 
defined  by  s.  12.  It  is  plain  from  that  and  from  the  form  of  the 
petition  given  in  the  rules,  that  the  questions  to  be  tried  an^, 
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whether  the  election  has  been  avoided  by  corrupt  practices,  and  1S75 
whether  the  person  or  persons  elected  was  or  were  disqualified  or  loyebing 
not  duly  elected.  Who,  then,  upon  principle,  should  be  a  re-  D^^'gon. 
spondent  in  a  petition  having  that  object  ?  Clearly  only  the  ^o- 1« 
person  who  claims  to  be  seated;  and  it  lies  upon  those  who 
would  enlarge  the  class  to  shew  that  others  ought  to  be  included 
in  it.  Beliance  has  been  placed  upon  subs.  9  of  s.  13  for  that 
purpose, — **  Two  or  more  candidates  may  be  made  respondents  to 
the  same  petition,  and  their  cases  may  be  tried  at  the  same  time ; 
but,  for  all  the  purposes  of  this  Act,  such  petition  shall  be  deemed 
to  be  a  separate  petition  against  each  respondent."  Now,  I  fail  to 
see  how  there  could  have  been  a  separate  petition  against  Mr. 
Foulton  here,  haviug  regard  to  the  language  of  s.  12  and  that  of 
the  other  subsections  of  s.  13,  and  particularly  to  the  form  of  the 
petition.  And,  when  we  look  at  s.  15,  subs.  5,  which  imposes 
upon  the  commissioner  the  duty  of  making  a  report  to  the  superior 
Court  of  any  corrupt  practices,  and  ''  the  names  of  all  persons  who 
have  been  proved  at  the  trial  to  have  been  guilty  of  any  corrupt 
practice  or  offence  nnder  the  Act,*"  uidess  every  person  whose 
conduct  may  be  reported  upon  may  be  made  respondent  in  a 
petition,  I  do  not  see  why  an  unsuccessful  candidate  should  be 
made  a  respondent  more  than  the  others.  Notwithstanding  the 
provision  in  s.  5,  it  appears  to  me  not  to  be  reasonable  that  a 
man  whose  election  is  not  in  question  should  be  a  respondent  in  a 
petition  questioning  the  validity  of  an  election.  Whatever  dis- 
abilities an  unsuccessful  candidate  may  incnr  by  corrupt  practices 
at  the  election,  these  can  hardly  entail  any  penal  consequences 
upon  him  without  his  having  had  an  opportunity  of  defending 
himself.  For  these  reasons,  it  appears  to  me  that  the  only  proper 
persons  to  be  made  respondents  on  a  petition  under  this  Act  are 
those  whose  election  and  return  are  objected  to,  and  consequently 
that  Foulton  was  not  properly  made  a  respondent. 

Judgment  for  the  respondent.  (1) 

Agents  for  petitioner:  Danfferjield  &  Blythe,  for  Baufsotif 
Marhw. 

Agents  for  respondents :  Niehinson^  PraUf  &  Niekinson^  for 
Charles  Brown,  Maidenhead, 

(1)  As  to  costs,  see  the  next  case. 
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1875  LOVERING,  Pbtitioneb;  DAWSON  and  Othebs,  Resposdbsts. 

June  12.  MAIDENHEAD  MUNICIPAL  ELECTION  PETITION. 


(No.  2.) 

Camipt  Practices  {Munidptd  Elections)  Act,  1872  (35  &  36  Vict  e.  60),  s.  19, 

subs.  1 — Costs  qf  FetHioru 

The  costs  of  and  incidental  to  a  petition  under  tlie  Corrapt  Practices  (Municipal 
Elections)  Act,  1872  (35  &  36  Vict,  a  60),  are  in  the  sole  and  absolute  discretion 
of  the  commissioner  who  tries  the  petition  ;  and  his  decision  cannot  be  reyiewed 
by  the  superior  Court,  how  flagrantly  wrong  soever  it  may  be. 

P.,  an  unsuccessful  candidate  at  a  municipal  election,  having  been  joined  as  a 
respondent  in  a  petition  against  the  return  of  the  successful  candidateSia  casewaa 
stated  for  the  opinion  of  this  Court  as  to  whether  or  not  he  had  been  properly  made 
a  respondent ;  and  the  commissioner  ordered  that,  in  the  event  of  the  Court  being  of 
opinion  that  he  was  improperly  so  joined,  P.  was  to  receive  his  costs  from  the 
petitioner.    The  Court  having  decided  in  favour  of  P. : — 

Hddf  that,  having  made  him  a  respondent,  it  was  not  competent  to  the 
petitioner  to  say  that  P.  was  not  properly  ''a  party  to  the  petition,**  and  therefi»e 
not  entitled  to  costs. 

The  order  as  to  costs  which  was  indorsed  by  the  oommissiGQer 
upon  the  petition,  and  which  was  dated  the  11th  of  March,  1875» 
was  as  follows : — 

**I  order  that  all  the  costs,  charges,  and  expenses  of  and 
incidental  to  the  preparation  of  the  within  petition  and  the  pro- 
ceedings thereunder  and  consequent  thereupon,  shall,  in  the  eyent 
of  the  Court  of  Common  Fleas  being  of  opinion  that  the  respond- 
ent Poulton  was  properly  joined  with  the  other  respondents  in  the 
within  petition,  be  paid  by  each  and  all  the  said  respondents  in 
equal  and  individual  shares :  but  that,  should  the  Court  of  Com* 
mon  Pleas  be  of  opinion  that  the  respondent  Poulton  was  im* 
properly  joined  with  the  other  respondents  in  the  said  petition,  I 
order  that  the  respondents  Dawson  and  Walker  do  pay  their  said 
equal  and  individual  shares  of  the  costs  and  expenses  of  the 
said  petition,  and  that  the  petitioner  do  pay  to  the  respondent 
Poulton  the  costs,  charges,  and  expenses  incurred  by  him  in  and 
about  the  defence  of  the  said  petition." 

After  the  election  for  town-councillors  for  the  borough  of 
Maidenhead,  in  which  Dawson,  Walker,  and  Poulton  were  candi- 
dates, and  at  which  the  two  former  were  elected,  there  was  an 
election  for  alderman  for  the  same  borough,  at  which  Poulton  was 
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the  successfal  candidate.    Together  with  the  petition  against  the       1875 
retam  of  Dawson  and  Walker  as  town-councillors,  in  which  petition    Jjotebikq 
Foulton  had  been  improperly  joined  as  a  respondent,  there  was     ^  ^* 
filed  a  petition  against  the  return  of  Poulton  as  alderman,  at  the       No.  2. 
suit  of  one  Nicholson. 

On  the  22nd  of  February,  1875,  a  summons  was  taken  out  at 
chambers,  under  which  an  agreement  was  come  to  and  embodied 
in  a  judge's  order,  that  the  petition  in  Nieholson  v.  Poulton 
should  abide  the  result  of  the  petition  against  the  respondents 
in  the  case  of  Lovering  v.  Walker  and  Others^  and  that  in 
the  meantime  all  further  proceedmgs  in  the  matter  of  that  petition 
(Nieholson  v.  Potdton)  be  stayed. 

After  the  trial  of  the  first  petition,  the  commissioner  indorsed 
upon  the  petition  in  NiehoUon  v.  Potdton  the  following  order : — 
^I  do  order  that  the  respondent  herein  is  not  duly  elected, 
and  I  do  order  the  said  respondent  to  pay  the  costs  of  the  said 
herein  petitioner." 

The  result  of  the  decision  of  this  Court  upon  the  case  stated 
under  the  first  petition,  and  the  order  of  the  commissioner  indorsed 
thereon,  being  to  entitle  Foulton  to  his  costs, 

H.  D.  OreenOf  on  behalf  of  the  petitioner,  obtained  a  rule  calling 
upon  Foulton  to  shew  cause  why  the  certificate  of  the  commissioner 
dated  the  11th  of  March,  1875,  which  directed  the  payment  to  him 
of  the  costs,  charges,  and  expenses  incurred  by  him  in  and  about 
his  defence  to  the  said  petition,  should  not  be  varied  or  discharged. 

Biron  shewed  cause.  The  order  of  the  commissioner  was,  that, 
if  this  Court  should  be  of  opinion  that  Foulton  was  improperly 
joined  with  the  other  respondents  in  the  petition,  the  petitioner 
should  pay  him  the  costs  incurred  by  him  in  and  about  his  defence 
to  the  petition.  This  Court  did  decide  that  Foulton  was  impro- 
perly joined,  and  therefore  under  that  certificate  he  is  entitled  to 
his  costs,  and  this  Court  has  no  power  to  deprive  him  of  his 
right.  Subs.  1  of  s.  19  of  35  &  36  Vict.  c.  60  enacts  that  ''all 
costs,  charges,  and  expenses  of  and  incidental  to  the  presentation 
of  a  petition,  and  to  the  proceedings  consequent  thereon,  with  the 
exception  of  such  costs,  charges,  and  expenses  as  are  by  this  Act 
otherwise  provided  for,  shall  be  defrayed  by  the  parties  to  the 
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1875  petition  in  such  manner  and  in  such  proportions  as  the  court  by 
LoviBiNQ  which  the  petition  is  tried  may  determine ;  and,  in  particular,  any 
Dawso  ^sts,  charges,  or  expenses  which  in  the  opinion  of  the  court  by 
No.  2.  which  the  petition  is  tried  have  been  caused  by  vexatious  condact, 
unfounded  allegations,  or  unfounded  objections  on  the  part  either 
of  the  petitioner  or  the  respondent,  and  any  needless  expense  in- 
curred or  caused  on  the  part  of  petitioner  or  respondent  may  be 
ordered  to  be  defrayed  by  the  parties  by  whom  it  has  been  in- 
'Curred  or  caused,  whether  such  parties  are  or  are  not  on  the  whole 
successful."  The  costs  being  thus  placed  at  the  sole  and  absolute 
discretion  of  the  tribunal  before  which  the  petition  is  tried,  this 
Court  has  no  power  to  question  its  exercise.  The  recognizance 
•entered  into  pursuant  to  s.  13,  subs.  5,  is  given  for  the  benefit  of 
the  respondent ;  and  it  will  now  be  said  that  Foulton,  not  being 
properly  a  respondent  within  the  Act,  can  derive  no  benefit  from 
it.  But,  upon  the  authority  of  the  OWiam  CoBe^  Yates  v. 
Leach  (1),  it  does  not  lie  in  the  mouth  of  the  petitioner,  who  has 
chosen  to  make  him  a  respondent,  now  to  say  that  he  is  not  entitled 
to  costs  as  a  respondent. 

[LoBD  C!oLEBiDGE,  C.J.  The  difficulty  I  feel  is  that  by  the 
order  which  the  commissioner  has  made  the  successful  party  here 
is  saddled  with  the  costs  of  the  unsuccessful  party.  I  have  no 
hesitation  in  saying  that,  if  I  had  power  to  review  the  certificate, 
I  should  do  so  at  once.] 

K  D,  Qreene^  in  support  of  the  rule.  Sect.  19,  subs.  1,  contem- 
plates two  parties  to  the  petition, — ^the  petitioner  and  the  respon- 
dent. But  the  Act  also  contemplates  that  costs  may  be  payable 
to  others  besides  those  who  are  parties  to  the  petition, — witnesses, 
for  instance.  Foulton  being  no  party  to  this  petition,  the  com- 
missioner had  no  jurisdiction  to  give  him  costs,  though  possibly 
he  might  have  been  entitled  to  be  paid  out  of  the  deposit  or  by 
enforcing  the  recognizance.  Sect.  21,  subs.  5,  provides  that  ^  the 
superior  Court  shall,  subject  to  the  provisions  of  this  Act,  have 
the  same  powers,  jurisdiction,  and  authority  with  reference  to  an 
election  petition  and  the  proceedings  thereon  as  it  would  have  if 
the  petition  were  an  ordinary  cause  within  its  jurisdiction."  The 
decision  of  the  commissioner  as  to  costs  is  therefore  subject  to 

(1)  Law  Rep.  9  C.  P.  605. 
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review  by  the  superior  Court.     TKe  diflBculty  has  arisen  here  1875 

from  the  commissioner  having  anticipated  the  time  for  giving  his  lotxbikg 

certificate  as  to  costs.     He  should  have  waited  until  the  deter-  p^^Vw. 

mination  of  this  Court  upon  the  special  case  had  been  pronounced,  ^o*  2- 
and  then  no  doubt  justice  would  have  been  done.  (1)    The  Court 
mav  still  remit  the  matter  to  him. 

• 

LOBD  CoLEBiDGE,  C.J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  I  arrive  at  this  conclusion  with  great  regret^  because, 
knowing  all  the  circumstances,  I  feel  that  the  result  to  which  I 
alluded  in  the  course  of  the  argument  must  necessarily  follow, 
viz.  that  the  person  who  has  been  unseated  by  reason  of  bribery 
by  an  agent  will  by  the  judgment  of  the  commissioner  who 
<.  tried  the  petition,  get  the  costs  of  his  unsuccessful  defence  out  of 
the  pocket  of  his  successful  opponent, — a  result  which  is  much 
to  be  lamented.  If  this  Court  had  jurisdiction  to  review  the 
commissioner's  decision  as  to  costs,  I  should  not  have  hesitated 
for  a  moment  to  exercise  it  here.  But  I  am  of  opinion  that 
we  have  no  such  jurisdiction.  The  only  provision  in  35  &  36' 
Yict  c  60,  as  to  costs,  is  contained  in  s.  19,  subs.  1, — ''AH  costs^ 
charges,  and  expenses  of  and  incidental  to  the  presentation  of  a 
petition,  and  to  the  proceedings  consequent  thereon,"  "  shall  be 
defrayed  by  the  parties  to  the  petition  in  such  manner  and  in 
such  proportions  as  the  court  by  which  the  petition  is  tried  may 
determine.'^  That  gives  an  absolute  and  uncontrolled  discretion 
to  the  commissioner  who  tries  the  petition  to  say  how  the  costs  of 
and  incidental  to  the  petition  shall  be  defrayed  by  the  parties 
thereto,  and  the  proportion,  if  there  be  more  than  one  petitioner 
or  respondent^  in  which  such  costs  shall  be  defrayed  by  them. 
The  circumstances  here  were  somewhat  peculiar.  Poulton  was 
joined  as  a  respondent  with  Dawson  and  Walker  in  what  may  be 
ealled  a  town-councillor  petition,  and  he  was  sole  respondent  in 
what  may  be  called  an  alderman  petition ;  and  it  is  admitted  that 
he  coalesced  for  the  purpose  of  canvassing  the  burgesses  with  his 
co-respondents  in  the  first  petition,  so  that  each  of  them  became 
in  law  agent  for  the  others,  and  consequently  an  act  of  bribery 
proved  against  one  would  taint  the  election  as  against  the  other 

(1)  See  8. 15,  inbs.  5. 
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1875  two.  The  evidence,  therefore,  which  disqualified  Dawson  and 
LoTKBDia  Walker  on  the  trial  of  the  first  petition,  wonld  also  disqnal^ 
J.  *-  Poulton  under  the  second.  Upon  the  special  case  submitted  to 
No.  2.  this  Court  upon  the  first  petition,  we  held  that  Poulton  was  im- 
properly made  a  respondent  thereto.  Unfortunately,  the  com- 
missioner who  submitted  to  us  the  question  of  whether  or  not 
Poulton  was  properly  made  a  respondent^  prematurely  arrived  at 
a  decision  as  to  the  costs ;  for,  he  indorsed  upon  the  petition  and 
inserted  in  the  case  a  conditional  order,  which  so  far  as  concerns 
the  present  rule  was  in  these  terms, — '^  Should  the  CSourt  of 
Common  Pleas  be  of  opinion  that  the  respondent  Poulton  was 
improperly  joined  with  the  other  respondents  in  the  said  petition, 
I  order  that  the  petitioner  do  pay  to  the  respondent  Poulton  the 
costs,  charges,  and  expenses  incurred  by  him  in  and  about  the 
defence  of  the  said  petition."  Operating  upon  our  decision,  that 
indorsement  became  an  absolute  order  for  payment  of  Poulton's 
costs  by  the  petitioner.  Whether  or  not  the  commissioner  was 
aware  of  the  judge's  order  of  the  22nd  of  February,  1875,  or 
intended  his  order  as  to  costs  to  have  the  efiect  it  has,  we  need 
not  inquire.  (1)  It  is  enough  for  us  to  know  that  he  has  made 
the  order,  and  that,  if  he  had  jurisdiction  to  make  it,  we  cannot 
interfere.  The  only  argument  urged  before  us  on  behalf  of  the 
petitioner  upon  s.  19,  subs.  1,  was,  that  that  subsection  provides 
that  the  costs  shall  be  defrayed  by  and  apportioned  amongst 
^*  the  parties  to  the  petition,"  and  that,  inasmuch  as  we  have  held 
that  Poulton  was  not  properly  a  party  to  the  petition,  no  costs 
could  be  awarded  to  him  under  it,  and  therefore  the  order  in 
question  was  without  jurisdiction.  I  am,  however,  of  a  different 
opinion,  because,  although  we  held,  upon  the  argument  of  the 
special  case,  that  Poulton  was  improperly  made  a  respondent^  yet, 

(1)  >^t  this  time  the  rule  of  Hilary  the  same  shall  be  produced  at  the  trial 

Term,  1875,  which  provides  that  *'  a  by  the  registrar,  stamped  with  the  offi- 

copy  of  every  order  (other  than  an  cial  seal,"  had  not  been  made :  oonse- 

order  giving  farther  time  for  delivering  quently,  the   commissioner  had  not 

particulars,  or  for  costs  only),  or,  if  the  necessarily  before  him  the  order  of 

master  shall  so  direct,  the  order  itself  Lush,  J.,  which  directed  that  the  de- 

or  a  duplicate  thereof,  also  a  copy  of  cision  of  the  second  petition  should 

every  particular   delivered,   shall   be  abide  the  result  of  the  first, 
forthwith  filed  with  the  master,  and 
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as  the  petitioner  thought  fit  to  bring  him  before  the  Court  and  1875 
compel  him  to  defend  himself,  and  to  incur  expense,  he  cannot  LoTSBoa  , 
be  heard  to  say  that  Poulton  was  not  in  fact  a  party  to  the  peti-  d^^,^ 
tion,  and  that  the  commissioner  had  no  jurisdiction  to  deal  with  ^o*  2* 
him.  Being  of  opinion,  therefore,  that  the  commissioner  had 
jurisdiction,  I  am  further  of  opinion  that  we  have  no  power  to 
review  it  or  in  any  way  to  call  it  in  question.  The  only  other 
part  of  the  Act  upon  which  reliance  was  placed,  is  subs.  5  of  s.  21, 
which,  it  is  suggested,  gives  this  Court  the  same  powers  and  juris- 
diction with  reference  to  an  election  petition  as  if  it  were  an  ordi- 
nary cause :  and  it  is  said  that  the  commissioner  is  to  be  looked 
upon  as  if  he  were  a  judge  sitting  at  nisi  prius,  and  this  an  appeal 
from  an  order  made  by  him.  But,  in  the  first  place,  it  is  difficult 
to  see  how  any  order  of  a  judge  at  nisi  prius  could  be  brought 
xmder  review  in  this  way :  and,  in  the  second  place,  if  a  judge  at 
nisi  prius  were  to  exercise  a  discretion  in  a  matter  coming^  before 
him,  I  do  not  see  how  the  Court  is  to  review  it.  But  there  is 
another  and  a  better  answer  to  that  argument :  subs.  5  of  s.  21  is 
.subject  to  a  limitation, — ^^'The  superior  Court 'shall,  subject  to 
the  provisions  of  this  Act,  have  the  same  powers,"  &c.  I  am 
clearly  of  opinion  that  the  Act  of  Parliament  makes  the  com- 
missioner the  conclusive  judge  of  the  matter,  and  that  we  have  no 
jurisdiction  over  his  order. 

Bbbtt,  J.  In  this  case  Levering  petitioned,  under  35  &  36 
Vict.  c.  60,  against  the  return  of  Dawson  and  Walker  at  an 
election  of  town-councillors  for  the  borough  of  Maidenhead,  and 
made  Poulton  (who  was  an  unsuccessful  candidate)  a  respondent 
Poulton  at  the  trial  by  his  counsel  objected  to  being  made  a  party 
to  that  petition ;  and  nobody  seems  to  have  suggested  any  doubt 
that  it  was  competent  to  the  commissioner  to  determine  whether 
or  not  Poulton  ought  to  have  been  made  a  respondent.  The 
matter  was  not  much  argued  before  him ;  but  the  commissioner 
iisane  to  the  conclusion  that  Poulton  was  properly  made  a  respon- 
dent, and  he  referred  the  question  to  this  Court  under  s.  15, 
subs.  5.  The  Court  acted  as  having  jurisdiction  to  hear  the 
matter  so  referred  to  them;  and  accordingly  we  heard  the  case 
argued,  and  we  determined  that  Poulton  was  not  properly  made  a 
respondent  in  that  petition.    In  stating  the  special  case  for  our 
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1875  opinion,  the  commissioner  decided  also  the  question  of  costs,  whicfay 
LoTiBiHa  howeyer,  was  not  referred  to  us.  It  is  now  said  that  the  commis- 
DAm>x.  Bioner  had  no  jurisdiction  to  award  costs  to  Foulton,  because  he 
No.  2.  ^ng  uot  properly  a  respondent.  I  must  confess  it  seems  to  me  to 
be  a  monstrous  conclusion  to  say  that  he  had  no  jurisdiction  to 
give  Poulton  costs,  because  he  had  been  improperly  brought  before 
the  Court,  when  the  petitioner  himself  was  the  party  who  com- 
pelled him  to  appear  and  defend  himsel£  I  think  he  is  clearly 
estopped  from  that  objection.  This  question  becomes  somewhat 
complicated  here,  by  reason  of  there  having  been  a  second  petition 
against  Poulton  alone  in  regard  to  his  own  return  as  alderman, 
which  petition  by  an  order  of  my  Brother  Lush  at  chambers  was 
made  to  abide  the  result  of  the  former  petition.  The  order  of  the 
commissioner,  therefore,  involves  something  far  more  important 
than  the  costs  incurred  by  the  improperly  joining  Poulton  as  a 
respondent  in  the  first  petition,  because  Poulton  on  that  petition 
fought  for  several  days  the  veiy  question  which  he  would  have  had 
to  fight  under  the  petition  to  which  he  was  the  sole  respondent 
If  that  contest  had  taken  place  under  the  second  petition,  Poultou 
would  have  had  to  pay  the  costs,  he  having  been  unseated  for 
bribery.  I  must  confess  I  do  not  understand  upon  what  principle 
the  commissioner  gave  him  the  costs  of  defending  himself  against 
a  petition  upon  which  he  fSailed.  The  proper  course  would  have 
been  to  have  given  him  the  costs  occasioned  by  his  having  been 
improperly  made  a  respondent  in  the  first  petition,  but  not  the  costs 
of  rebutting  the  evidence  which  under  the  second  petition  deprived 
him  of  his  alderman's  gown.  I^  however,  the  commissioner  had 
jurisdiction,  he  has  an  absolute  discretionary  power  over  the  costs; 
and  the  Act  of  Parliament  has  given  us  no  jurisdiction  to  review 
it  Subs.  5  of  8.  21  does  not  take  away  the  discretion  vested  in 
the  commissioner  under  s.  19,  subs.  1.  I  agree  therefore  with  my 
Lord  that,  if  we  had  power  to  do  so,  we  should  reverse  his  decision ; 
but,  as  we  have  no  such  power,  we  have  no  alternative,  and  must 

discharge  this  rule. 

Bule  discharged. 

*    Agents  for  petitioner :  Dangerfidd  dh  BlyihSf  for  Bawson,  Marlow. 
Agents  for  respondents:  Niokinsonf  Pratt,  dt  Niehinmmt  far 
Charles  Brawn,  Maidenhead. 
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WOODWARD,  Pktitioheb;  S  ARSONS  and  SADLER,  RKfiPONDBsrs,  1875 

BIRMINGHAM  MUNICIPAL  ELECTION.  ^^V  »• 


Municipal  Election — Where  awnded  at  Common  Law  or  under  the  BaUot  Act 
(35  it  36  Vict.  c.  33),  «.  13,  hy  Non-compliance  with  the  Rulea  and  ForrM 
prescribed — CosU  of  Petition, 

An  election  is  to  be  declared  void  by  the  common  law  applicable  to  parlia- 
mentary elections,  if  it  has  been  so  conducted  that  the  tribunal  which  is  asked  to 
avoid  it  is  satisfied,  as  matter  of  fact,  either  that  there  was  no  real  electing  at  all,  or 
that  the  election  was  not  really  conducted  under  the  subsisting  election  laws, — 
that  is,  that  the  constituency  have  not  in  fact  had  a  fair  and  free  opportunity  of 
electing  the  candidate  which  the  majority  might  prefer,  or  that  there  is  reasonable 
ground  to  believe  that  a  majority  of  the  electors  may,  by  reason  of  irr^ularities 
in  the  mode  of  conducting  the  election,  have  been  prevented  from  electing  the 
candidate  they  preferred. 

To  render  an  election  void  under  the  Ballot  Act,  by  reason  of  a  non-observance 
•of  or  non-compliance  ,with  the  rules  or  forms  given  therein,  such  non-observance  or 
jion-complianoe  must  be  so  great  as  to  satisfy  the  tribunal  before  which  the 
villidity  of  the  eleotion  is  contested  that  the  election  has  been  conducted  in 
a  manner  contrary  to  the  pmnciple  of  an  election  by  ballot,  and  that  the  irre- 
gularities complained  of  iid  affect  or  might  have  affected  the  result  of  the 
selection. 

•  The  ballot  paper  must  not  be  marked  so  as  to  shew  that  the  voter  intended  to 
vote  for  more  candidates  than  ho  is  entitled  to  vote  for,  nor  so  as  to  leave  it 
uncertain  whether  he  intended  to  vote  at  all  or  for  which  candidate  he  intended 
to  vote,  nor  so  as  to  make  it  possible,  by  seeing  the  paper  itself,  or  by  reference  to 
other  available  facts,  to  identify  the  way  in  which  he  has  voted. 

If  these  requirements  are  not  substantially  fulfilled,  the  ballot  paper  is  void 
And  should  not  be  counted ;  and,  if  it  is  counted,  it  should  be  struck  out  on  a 
scrutiny. 

Ballot  papers  with  the  name  of  the  voter  or  of  the  candidate  voted  for  written 
4>pp08ite  to  the  name  of  the  latter  and  not  marked  with  a  cross,  or  with  the  addi- 
ti<m  of  "  cti "  to  the  cross  were  held  to  be  void. 

But  the  placing  of  two  crosses,  or  three  crosses,  or  a  single  stroke  (thus  /  )  in 
lieu  of  a  cross,  or  a  straight  line  (thus  | )  or  a  mark  like  an  imperfect  letter  ?  in 
addition  to  the  cross,  or  a  star  instead  of  a  cross,  or  a  cross  blurred  or  marked 
^th  a  tremulous  hand,  or  a  cross  placed  on  the  left  hand  side  of  the  ballot  paper, 
or  a  pencil  line  drawn  through  the  name  of  the  candidate  not  voted  for,  or  a  ballot 
paper  torn  longitudinally  through  the  centre,^ 

Heldy  not  to  avoid  the  vote,  in  the  absence  of  evidence  of  connivance  or  pre- 
'arrangement. 

Twenty  ballot  papers  were  marked  by  the  presiding  officer  by  the  direction  of 
voters  who  were  unable  to  read.  Each  of  these  ballot  papers  was  placed  by  the 
presiding  officer  in  the  ballot  box  wrapped  up  in  the  declaration  of  inability  to 
read  made  by  the  .voter.  The  declarations  of  inability  to  read  of  the  votes  so 
onarked  by  the  presiding  officer  were  not  made  up  into  a  separate  packet,  sealed 

YoL.  X.  3  H  2 


734  OOUBT  OF  OOMMON  PLEAS.  \h.  &. 

1875         with  the  seal  of  the  presiding  officer,  and  so  delivered  to  the  returning  ofiicer 

(pursuant  to  8ched«  1,  Part  1,  rules  26  and  29),  but  were  delivered  to  him  in  the 

woc^wABD    ^Yiot  box  with  the  ballot  papers  as  above  mentioned.    These  votes  could  have 
Sabsohs.      been,  but  were  not  in  fiict^  identified  by  the  returning  officer  at  the  counting  of 
the  votes : — 

Held^  that»  notwithstanding  this  breach  by  the  presiding  officer  of  the  directions- 
in  the  rules,  the  votes  in  question  were  properly  counted. 

At  one  of  the  polling  stations  the  presiding  officer  before  delivering  the  ballot 
papers  to  the  electors  attending  to  vote  marked  upon  each  (to  the  extent  of  294) 
the  number  of  the  voter  appearing  on  the  burgess-roll,— which  would  enable  way 
of  the  persons  present  at  the  coimting  of  the  votes  to  identify  the  vray  in  which 
the  party  had  voted.  Of  the  electors  who  received  these  ballot  papers,  234  voted 
for  the  petitioner,  and  60  for  the  respondent.  These  votes  were  not  counted  by 
the  retaining  officer  ^— 

Edd^  that  this  admitted  error  of  the  presiding  officer, — ^which  did  not  affect  the 
result^— did  not  render  the  election  void  either  at  common  law  or  under  tiie- 
Ballot  Act. 

Where  there  have  been  irregularities  in  the  conduct  of  an  election  by  the  pre- 
siding officer  at  a  particular  polling  station,  but  there  has  been  no  personal  default 
on  the  part  of  the  returning  officer,  and  the  result  of  the  election  has  not  been 
afiected  by  the  mistake  of  the  presiding  officer,  the  returning  officer  will  not  be 
visited  with  costs. 

Case  stated  by  order  of  Lush,  J.,  under  the  provisions  of  s.  15,. 
subs.  6,  of  the  Corrupt  Practices  (Municipal  Elections)  ^^ty  1872,. 
35&36  Victc.  60:— 

1.  An  election  for  the  office  of  town-councillor  for  the  Nechell's 
Ward  of  the  borough  of  Birmingham  was  held  on  the  2nd  of 
November,  1874,  to  supply  a  vacancy  in  the  coundL 

2.  For  the  purposes  of  municipal  elections,  Nechell's  Ward  is 
divided  into  nine  polling  districts,  respectively  numbered  123, 124, 
125, 126, 127, 128, 129, 130,  and  131.  In  each  of  these  polling 
districts  there  is  a  pollingnstation,  where  the  votes  of  the  burgesses, 
appearing  on  the  ward  list  rated  in  that  district  are  taken. 

3«  Upon  the  ward  list  in  force  at  the  time  of  the  said  election 
for  Nechell's  Ward  there  were  4405  voters ;  and  upon  the  list  &r 
polling  district  No.  130  (which  is  the  largest  of  the  nine  polling* 
districts)  there  were  564  voters. 

4.  At  the  said  election,  the  petitioner,  Lewis  Woodward,  and 
the  respondent  Henry  Sarsons,  were  the  only  candidates ;  and  the 

'  respondent  John  Sadler  (who  iB  the  alderman  of  the  ward)  was 

the  returning  officer. 

5.  A  poll  having  become  necessary,  the  same  was  held ;  and  at 
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its  condnsion  the  returinng  officer,  John  Sadler,  declared  that  the        1875 
number  of  votes  given  for  each  of  the  candidates  was  as  follows :—    Woodwabd" 
For  Henry  Sarsons,  965  votes ;  for  Lewis  Woodward,  775  votes :     g^^,, 
and  thereupon  he  declared  Henry  Sarsons  to  be  duly  elected  to  the 
vacant  office  of  town-councillor. 

6.  The  returning  officer,  John  Sadler,  appointed  certain  persons 
to  act  as  presiding  officers  at  each  of  the  said  poUing^^tations.  At 
polling-station  No.  130  he  appointed  Mr.  J.  B.  Smith,  a  solicitor, 
returning  officer. 

7.  Upon  an  elector  attending  to  vote,  and  applying  for  a  ballot- 
paper  at  polling-station  No.  130,  the  presiding  officer,  J.  B.  Smith, 
first  marked  upon  the  face  of  the  ballot  paper  the  number  of  such 
voter  appearing  on  the  burgess-roU,  and  then  delivered  the  same 
out  so  marked  to  the  voter  as  and  being  a  ballot  paper  to  be  used 
by  him ;  and  the  same  was  accordingly  used  by  him  for  the  pur- 
pose of  voting.  This  course  the  presiding  officer  followed  in  the 
case  of  every  ballot  paper  used  or  attempted  to  be  used  at  the 
polling  station  No.  130  at  the  said  election.  The  returning  officer, 
John  Sadler,  was  not  aware  of  this  being  done,  or  having  been 
done,  until  after  the  polling  was  closed. 

8.  The  number  of  ballot  papers  so  marked  by  the  presiding 
officer,  J.  B.  Smith,  was  294,  of  which  234  were  given  in  favour  of 
the  petitioner  Woodward,  and  the  remainder  in  favour  of  the  re- 
spondent Sarsons.  The  burgess-roU  numbers  so  marked  by  the 
presiding  officer  upon  the  said  ballot  papers  were  in  fact  not  seen 
so  as  to  be  identified ;  but  they  could  have  been  seen  by  the  persons 
present  at  the  counting  of  the  ballot  papers,  who  were  the  re- 
turning officer  and  his  assistant,  the  petitioner,  the  respondent,  and 
their  respective  agents,  one  for  each :  and,  by  referring  to  the 
burgess-roll,  such  persons  could  have  identified  the  voters  who  had 
made  use  of  such  ballot  papers. 

9.  The  presiding  officer,  J.  B.  Smith,  did  not  make  out  any 
ballot  paper  account  or  statement  shewing  the  number  of  ballot 
papers  intrusted  to  him,  and  accounting  for  them  under  the  heads 
of  ballot  papers  in  the  ballot  box,  unused,  spoilt,  and  tendered 
ballot  papers,  or  any  account  or  statement  to  that  or  the  like  effect. 

10.  At  poUingHstatiou  No.  125  about  twenty  ballot  papers  were 
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1875  marked  by  the  presiding  officer  at  that  station  by  the  direction  of 
^o^wABiT  voters  who  were  unable  to  read.  Each  of  such  ballot  papers  was 
SAB8ON0.  pl<^<^<^  1^7  the  presiding  officer  in  the  ballot  box  wrapped  np  in  the 
declaration  of  inabiUty  to  read  made  by  the  voter  for  whom  such 
vote  was  so  marked  as  aforesaid.  The  declarations  of  inability  to 
read  of  the  votes  so  marked  by  the  said  presiding  officer  as  afore- 
said were  not  made  up  into  a  separate  packet^  sealed  with  the  seal 
of  the  said  presiding  officer,  and  so  delivered  to  the  returning 
officer,  but  were  delivered  to  him  in  the  ballot  box  with  the  ballot 
papers  as  aforesaid*  Each  of  the  votes  so  given  and  so  marked  by 
the  said  presiding  officer  as  aforesaid  could  have  been  but  was 
not  in  fact  identified  by  the  returning  officer  at  the  counting  of 
the  votes,  by  comparing  the  declaration  of  inability  to  read  in 
which  each  such  ballot  paper  was  wrapped  as  aforesaid  with  the 
ballot  paper. 

11.  Subsequently  to  the  presentation  of  the  petition  herein,  and 
in  the  month  of  January,  1875,  having  obtained  inspection  of  the 
ballot  papers  under  the  order  of  the  county  court,  the  petitioner 
observed  certain  marks  upon  and  matters  in  connection  with  cer- 
tain of  the  said  ballot  papers,  and  now  contends  that  the  twenty- 
two  votes  hereinafter  mentioned  ought  to  have  been  rejected  by 
the  said  returning  officer,  by  reason  of  the  ballot  papers  by  which 
the  same  were  given  bearing  writings  or  marks  by  which  the  voter 
could  be  identified,  or  because  they  were  void  for  uncertainty. 

The  following  are  particulars  of  the  writings  or  marks  on  the 
said  ballot  papers  and  of  the  facts  alleged  to  render  them  void  f<^ 
imcertainty : — 

(1)  Two  ballot  papers,  Nos.  844  and  889,  bearing  the  name 
**  Sarsons  "  opposite  the  name  of  the  respondent  Sarsons  printed 
upon  such  ballot  papers. 

(2)  Five  ballot  papers,  Nos.  433,  926,  928, 1304,  and  1426 
marked  with  two  crosses  instead  of  one. 

(3)  One  ballot  paper.  No.  1726,  marked  with  three  crosses  in- 
stead of  one. 

(4)  One  ballot  paper.  No.  2140,  marked  with  a  straight  stroke, 
iu  addition  to  the  cross. 

(6)  One  ballot  paper,  No.  3562,  marked  with  the  letter  P,  in 
addition  to  the  cross. 
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(6)  One  ballot  paper,  No.  875,  marked  with  an  oblique  line,        1875 
instead  of  a  cross.  Woodwabd 

(7)  One  ballot  paper,  No.  64^,  marked  with  a  star,  instead  of  a     g^yg. 
cross. 

(8)  One  ballot  paper,  No.  911,  having  a  pencil  line  through  the 
name  of  Woodward  and  a  cross  opposite  that  of  Sarsons. 

(9)  One  ballot  paper,  No.  638,  bearing  the  voter's  signature. 

(10)  Eight  ballot  papers,  Nos.  505, 190, 155, 117, 174, 183, 842, 
and  1413,  with  a  cross  placed  on  the  left  instead  of  the  right  hand 
side  of  the  candidate's  name. 

Appendix  A.  (which  was  annexed  to  the  case)  contained  exact 
illustrations  of  the  marks  appearing  on  these  twenty-two  ballot 
papers. 

The  returning  officer,  John  Sadler,  did  not  reject  any  of  these 
ballot  papers  as  invalid,  but  allowed  the  whole  as  good  and  valid 
votes,  and  counted  them  for  the  respondent,  Henry  Sarsons.  No 
objection  was  made  thereto  at  the  counting  of  the  votes ;  and  in 
fact  the  petitioner's  present  contention  is  based  on  information 
obtained  on  the  inspection  of  the  ballot  papers  on  the  11th  of 
January,  1875. 

12.  On  the  inspection  of  the  ballot  papers  on  behalf  of  the 
respondent  Henry  Sarsons, — which  took  place  subsequently  to 
the  inspection  on  behalf  of  the  petitioner, — it  appeared  that 
the  ten  ballot  papers  hereinafter  mentioned  had  been  dealt 
with  by  the  respective  voters  in  a  manner  similar  to  that  shewn 
in  the  case  of  some  of  the  twenty-two  ballot  papers  specified  in 
Appendix  A. 

In  the  appendix  to  the  case  marked  B.  were  exact  illustrations 
of  the  marks  appearing  upon  the  said  ten  ballot  papers,  which  the 
returning  officer  counted  as  good  and  valid  votes  in  favour  of  the 
petitioner.  (1)  No  objection  thereto  was  made  at  the  counting  of 
the  votes. 

13.  The  returning  officer,  John  Sadler,  rejected  all  the  ballot 

(1)  No.  1290  had  a  mark  like  an  in-  No.  1374  was  torn  through  the  cen- 

Terted  y  above  the  cross.  tre  of  the  paper  longitudiiially. 

Nos.  1632  and  3672  had  each  a  small  In  Nos.  1391, 1692,  2619,  3641,  and 

additional  cross  in  the  margin.  8642,  the  cross  was  on  the  left  of  the 

No.  410  had  a  mark  like  cu  above  name  of  the  candidate, 
the  cross. 
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1875       papers  used  at  polling-station  No.  130.    As  to  certain  of  the  said 
WooDWABD   ballot  papers,  there  were,  in  addition  to  the  borgess-roU  namber, 
BAB80H8.     other  objections  to  them* 

14.  The  returning  officer,  John  Sadler,  in  rejecting  the  ballot 
papers  mentioned  in  the  last  preceding  paragraph,  and  in  rejecting 
other  ballot  papers,  making  with  these  rejected  papers  308  rejected 
ballot  papers,  did  not  indorse  upon  any  of  the  papers  so  rejected 
by  him  the  word  **  rejected,"  or  any  similar  word ;  but,  as  he  came 
to  each  rejected  ballot  paper,  he  put  the  same  aside,  and,  after  he 
had  finished  the  conntbg,  placed  all  the  rejected  ballot  papers  to- 
gether in  a  brown  paper  parcel,  which  he  then  sealed  up  and 
indorsed  ''Bejected  Ballot  Papers,  Nechell's  Ward,  1874"  and 
handed,  with  the  ballot  papers  and  accounts  connected  with  the 
said  election,  to  the  town-derk  of  Birmingham,  Before  rejecting 
the  said  ballot  papers,  the  returning  officer  consulted  the  town* 
clerk,  and  acted  upon  his  advice. 

15.  The  returning  officer,  John  Sadler,  did  not  make  any  report 
of  the  ballot  papers  rejected  and  not  counted  by  him,  save  as 
above :  but  he  filled  up  a  return  in  conformity  with  No.  9  of  the 
printed  instructions  supplied  to  him  as  returning  officer.  (1) 

(1)  The  following  is  a  oqpy  of  these  L  For  want  of  ofiBcial  mark,-*2.  Yotiiig 

instractions,  which  formed  part  of  the  for  more  candidates  than  entitled  to,— 

case: —  3.  Writing  or  mark  by  which  voter 

BoBOUGH  OF  BiBMiKGHAM.    Instbuo-  oould  he  identified, — L  Unmarked,  or 

TICKS  TO  BxTDBinNO  Offickbs.  Toid  for  uncertainty. 

Counting  Vcte$,  6.  Goont  the  votes  for  eadi  party. 

The  returning  officer  will  attend  at  [It  is  Tery  convenient  to  amnge  them 

,  at  4  o'clock  p.m.  on  the  in  heaps  of  twenties.] 
day  of  election  to  receive  the  ballot         7.  Seal  np  in  separate  packetB,-— 1. 

boxes  and  papers  from  the  officers:  The  ooonted  ballot  papers, — 2.  There- 

when  aU  the  boxes  have  been  delivered  jected  ballot  papers, 
to  him,  he  will  then,  [The   packets   of    tendered  ballot 

1.  Open  the  ballot  boxes.  papers,  marked  copy  of  ward  list,  and 

2.  Gomit  the  number  of  ballot  papers  counterfoils,  must  not  be  opened.] 

in  each  box  separately,  and  record  the  8.  Verify  the  presiding  offioer'iB  bal- 

number  on  the  inclosed  form.  lot  paper  accounts. 

3.  Mix  all  the  ballot  papers  together  9.  Fill  up  and  sign  return  on  the 
(keeping  their  faces  upwards).  printed  forms  herewith,  and  canae  one 

4.  Sort  into  separate  packets  the  of  them  to  be  posted  immediately  on 
votes  for  each  candidate,  and  the  doubt-  the  outer  door  of  the  building  in  whidi 
ful  votes.  the  counting  takes  plaoe^  and  inclose 

5.  Examine  the  doubtful  votes,  and  the  others  in  an  envelope,  and  send 
reject  for  the  following  reasons  only : —  them  to  the  town-clerk* 


V. 
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16.  The  petitioner  contends  that,  upon  the  fkcts  stated  in  this       1875 
-caaey  the  respondent  Sarsons  was  not  doly  elected.  Woodward 

17.  The  respondent  Sarsons  contends  that  he  was  duly  elected. 

18.  The  respondent  Sadler  contends  that  the  election  was  not 
rendered  invalid  by  any  act  or  default  on  hia  part,  or  for  which  he 
is  responsible. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  elec^ 
idon  of  the  respondent  Henry  Sarsons  was  invalid  on  any  of  the 
.grounds  raised  by  the  petition  and  particulars. 

The  decision  of  the  Court  upon  this  case  was  to  be  certified  in 
the  usual  manner ;  and  the  costs  of  and  incidental  to  the  presenta- 
tion of  the  petition  and  to  the  proceedings  consequent  thereon, 
and  of  the  special  case,  were  in  the  discretion  of  the  Court,  and 
were  to  be  borne  and  paid  according  to  the  order  of  the  Court 

The  case  was  argued  in  Trinity  Term  last.  The  arguments  are 
so  fully  stated  in  the  judgment  as  to  render  it  unnecessary  to  give 
them  at  any  length  here. 

Jime  10.  0.  BusseU,  Q.C.  (Chandos  Leigh  with  him),  for  the  peti- 
tioner, commented  upon  the  following  sections  and  rules  of  the 
Ballot  Act,  1872,  35  &  36  Yict  c  33,  ss.  2, 12, 13, 15,  and  rules 
16,  24, 26,  29,  80,  31,  32,  33,  36,  37,  38, 42,— contending  that  the 
election  was  void  because  it  had  not  been  conducted  in  accordance 
with  the  provisions  of  the  Act,  the  deviations  from  the  principles 
of  4Jie  Act  and  the  rules  being  so  great  that  the  election  could 
not  be  said  to  be  an  election  under  the  Ballot  Act  at  all ;  and  that 
the  petitioner  was  not  bound,  in  order  to  sustain  the  objection,  to 
shew  that,  on  a  scrutiny,  the  respondent  would  be  in  a  minority ; 
but  that  it  was  enough  for  him  to  shew  that  so  large  a  body  of 
•electors  as  those  who  did  vote  or  who  might  have  voted  at  the 
polling  station  No.  130  were  or  might  have  been  virtually  dis- 
fi:anchised  by  the  misconduct  or  mistake  of  the  presiding  officer, 
and  that  the  result  of  the  election  was  or  might  have  been  thereby 


10.  Direct  the  constables  in  attend-  duly  appointed  agents  of  the  candi- 

anoe  to  take  the  boxes  and  papers  to  dates,  and  no  other  person,  except  with 

the  town-clerk's  office.  the  sanction  of  the  returning  o£Boer, 

The  returning  officer,  his  assistants  may  bo  present  at  the  counting  (^  the 

^uod  clerks,  the  candidates,  and  the  votes. 
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1875  affected.  He  referred  to  the  following  cases, — The  Earwieh 
WooDWABD  (2nd)  Case  (1),  the  Belfad  Case  (2),  the  Ha/dhney  Cam  (3),  the 
8A]»oire.  Clin/«*iiry  Caae  (4),  the  Wigtown  Case  (5),  and  Hamvell  v. 
Stewart.  (6)  And,  after  obeerving  upon  the  several  instances  of 
bad  or  doubtful  votes  set  out  in  the  Appendices  A.  afid  B.  in  the 
special  case,  he  submitted  that,  rejecting  the  bad  votes  on  th& 
one  side  and  on  the  other,  a  balance  of  good  votes  would  remain 
in  favour  of  the  appellant. 

Sir  H.  James,  Q.O.  {BeginaJd  Brown  with  him),  for  the  respon- 
dent^ contended  that  the  error  of  the  presiding   officer  at  the 
polling  station  No.  130  was  not  of  sufficient  importance  to  avoid 
the  election  at  common  law,  the  election  being,  notwithstanding 
that  mistake,  substantially  an  election  by  ballot ;  that  a  breach 
of  or  non-compliance  with  the  requirements  of  the  Ballot  Act 
could  not  avoid  an  election,  s.  13  of  that  Act  containing  no  pro- 
vision to  that  effect ;  and  that  the  mistake  relied  on  had  not  in: 
&ct  at  all  affected  the  election.     He   cited  the  Warrington 
Case  (7),  and  scrutinized  the  votes  referred  to  in  the  appendices : 
and  he  referred  to  the  following  passage  from  Leigh  and  Le 
Marchant,  p.  97, — ''  A  non-compliance  with  the  provisions  of  the 
Ballot  Act,  1872,  and  Schedules  1  and  2,  or  a  mistake  at  the  poll, 
will  vitiate  the  election,  if  it  should  appear  that  the  result  of  the 
'  election  was  affected  thereby,  but  not  otherwise,  provided  the 
election  was  conducted  in  accordance  with  the  principles  laid 
down  in  the  body  of  the  Act :  s.  13.    This  view  has  been  pre- 
viously taken  by  the  election  judges,  viz.  that  a  trifling  irregu- 
larity shall  not  set  aside  an  election.    Thus,  *  Supposing  it  hap- 
pened that  the  votes  of  half  a  dozen  out  of  two  or  three  thousand 
voters  are  omitted  to  be  taken,  are  all  the  other  voters  to  be  set 
aside,  and  the  election  declared  void?     It  would  be,  in  my 
opinion,  ridiculous  to  say  that  because  at  one  booth  there  was  an 
irregularity  the  whole  of  the  rest  of  the  borough  should  be  put 
to  the  trouble  of  a  new  election,  and  all  that  has  taken  place 
declared  null  and  void.    I  adhere  to  what  Mr.  Justice  Willes  said 

(1)  1  P.  B.  &  D.  314.  (6)  2  (MM.  &  H.  215. 

(2)  7  It.  Bep.  G.  L.  30.  (6)  1  Court  of  Sess.  (4th  S^e8> 

(3)  2  O'M.  &  H.  77.  925. 

(4)  Kn.  &  0. 131.  (7)  1  (WW[.  &  H.  42, 
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at  Lichfield  (l),  that  a  judge,  to  upset  an  election,  ought  to  be       1875 
satisfied  beyond  all  doubt  that  the  election  was  yoid,  and  that  the  ^oodwabiT 
return  of  a  member  is  a  serious  matter,  and  not  to  be  lightly  set     g^i^ng. 
aside :'  per  Martin,  B.,  in  the  Warrington  CaseJ*  (2) 

Qiffardy  Q.0*,  was  heard  on  behalf  of  the  returning  officer. 

Chandoa  Leigh,  in  reply,  submitted  that  there  had  been  a  clear 

violation  of  the  principles  of  the  Ballot  Act.    He  referred  to  the 

Harwich  (2nd)   Case   (3),  the  Limerick  Case  (4),  the   Boston 

Case  (5),  Malcdlm  t.  Parry  (6),  the  Drogheda  Case  (7),  Dames  y. 

Lord  Kensington  (8),  the  Petersfidd  Case,  Stowe  y,  JoUiffe  (9), 

and  also  to  s,  26  of  the  Parliamei)tary  Elections  Act,   1868, 

31  &  32  Vict,  c,  125. 

Cur,  adv.  vuU. 

July  9.  The  judgment  of  the  Court  (Brett,  Archibald,  and 
Denman,  JJ.,)  was  read  by 

LoBD  C!oLEBiDGE,  C.  J.  In  this  case  a  petition  had  been  presented 
praying  that  the  election  of  the  respondent  Henry  Sarsons  to  the 
office  of  town-councillor  should  be  declared  void  ;  and  a  case  was 
stated  for  the  opinion  of  the  Court 

At  the  election,  the  petitioner,  Woodward,  and  the  respondent 
Sarsons,  were  the  candidates,  and  the  respondent  Sadler  was  the 
alderman  of  the  ward  and  returning  officer.  The  returning  officer 
appointed  one  Smith  to  be  the  presiding  officer  at  pollbg  station 
No.  130.  Upon  the  electors  applying  for  a  ballot  paper  at  such 
station,  the  presiding  officer  marked  upon  the  face  of  the  ballot 
paper  given  to  each  of  them  the  number  of  the  voter  appearing 
on  the  burgess-roll.  This  he  did  to  every  ballot  paper  banded  out 
by  him.  The  number  of  ballot  papers  so  marked  and  given  out 
by  him  was  294,  of  which  234  were  given  in  favour  of  the  pe- 
titioner Woodward,  and  sixty  in  favour  of  the  respondent  Sarsons. 
The  burgess-roll  numbers  so  marked  were,  in  fact,  not  seen  so  as 
to  be  identified ;  but  they  could  have  been  seen  by  the  persons 
present  at  the  counting  of  the  ballot  papers.    At  polling  station 

(1)  1  0*M.  &  H.  22.  (6)  Uw  Rep.  9  C.  P.  610. 

(2)  1  CM.  &  H.  44.  (7)  2  0*11  &  H.  201. 
(8)  1  P.  B.  &  D.  314.  (8)  Uw  Rep.  9  0.  P.  720. 
(4)  P.  &  Kn.  356.  (9)  Law  Rep.  9  C.  P.  446. 
(6)  2  0«M.  k  H.  161. 
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1875  No.  125,  about  twenty  ballot  papers  were  marked  by  the  presiding 
WooDWABiT  oflScer  by  the  direction  of  voters  who  were  unable  to  read.  Eadi 
Sabsohb.  ^^  ®^^^  ballot  papers  was  placed  by  the  presiding  officer  in  the 
ballot  box,  wrapped  np  in  the  declaration  of  inability  to  read  made 
by  the  voter  for  whom  such  vote  was  marked.  Each  of  the  votes 
so  given  and  so  marked  by  the  presiding  officer  oonld  have  been 
(but  was  not  in  fact)  identified  by  the  returning  officer  at  the 
counting  of  the  votes,  by  comparing  the  ballot  papers  with  the 
declarations  of  inability  in  which  they  were  wrapped.  Twenty- 
two  ballot  papers  which  had  been  counted  as  valid  were,  on 
inspection  after  the  presentation  of  the  petition,  found  to  be  marked 
in  a  manner  to  which  objection  was  now  taken.  It  was  contended 
that  they  ought  all  to  have  been  rejected. 

The  returning  officer  declared  at  the  election  the  number  of 
votes  thus : — For  Sarsons,  965 ;  for  Woodward,  775 ; — majority 
for  Sarsons,  190 ;  and  he  thereupon  declared  Sarsons,  the  respon- 
dent, to  be  duly  elected. 

The  petition,  without  praying  for  a  scrutiny,  prayed  that  it 
might  be  determined  that  Sarsons  was  not  duly  elected,  and  that 
the  election  was  void. 

Upon  these  facts,  it  was  argued,  on  behalf  of  the  appellant,  that 
the  election  was  void,  because  it  had  not  been  conducted  in  acooid- 
anoe  with  the  Ballot  Act;  that  it  was  void  on  that  account 
according  to  the  common  law  of  Parliament,  because  the  deviaticm 
from  the  Act  was  so  great  that  the  election  could  not  be  said  to 
be  an  election  by  ballot ;  that  it  was  void  under  the  Ballot  Act 
itself,  according  to  s.  13,  because  it  had  not  been  conducted  ac- 
cording to  the  rules  in  the  schedules,  nor  in  accordance  with  the 
principles  laid  down  in  the  body  of  the  Act,  and  the  non-compliance 
with  the  principles  of  the  Act  had  affected  the  result  of  the  elec- 
tion ;  and,  as  to  the  last  allegation,  it  was  said  that  the  petitioner 
was  not  bound,  in  order  to  prove  it,  to  shew  that  on  a  scrutiny  the 
respondent  would  be  in  a  minority,  but  it  was  enough  if  he  could 
shew  that  so  large  a  body  of  electors  as  those  who  did  vote  or  who 
might  have  voted  at  the  polling  station  No.  130,  were  or  might 
have  been  virtually  disfranchised. 

On  behalf  of  the  respondents  it  was  urged  that  the  admitted 
error  of  the  presiding  officer  at  the  polling  station  No.  130  was 
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not  of  Bofficient  importanoe  to  ayoid  the  election  at  common  law,       1875 
because  the  election  was,  notwithstanding  such  error,  snbstantially   woodwai© 
conducted  as  an  election  by  ballot ;  that  in  this  case  it  conld  be     g^^^fg, 
demonstrated  that  the  mistake  relied  on  had  not  affected  the 
result  of  the  election ;  that  a  breach  of  the  Ballot  Act,  however 
extensive,  cannot  as  such  avoid  an  election,  for  there  is  no  enact- 
ment in  the  Act  to  that  effect ;  that  no  suoh  enactment  is  con- 
tained  in  s.  13 ;  that  it  is  an  enactment  to  save  certain  elections, 
and  not  to  invalidate  any ;  that  it  is  an  enactment  of  extreme 
caution,  stating  as  law  that  which  was  equally  the  law  before. 

Arguments  were  then  gone  into  aa  to  the  alleged  validity  and 
invalidity  of  different  classes  of  votes  which  had  been  counted. 
This  was  not  done  as  by  way  of  scrutiny,  but  in  order  to  deter- 
mine whether  the  alleged  mistakes  had  or  had  not  affected  the 
result  of  the  election. 

The  questions  raised  for  decision  seem  to  be, — first,  what  is  the 
true  statement  of  the  rule  under  which  an  election  may  be  avoided 
by  the  common  law  of  parliament  ? — secondly,  is  the  present  case 
brought  within  the  rule  ? — ^thirdly,  whether  a  breach  of  the  Ballot 
Act  can,  as  such,  be  a  ground  for  avoiding  an  election, — ^fourthly, 
if  yes,  can  this  election  be  thereby  avoided  ? 

As  to  the  first,  we  are  of  opinion  that  the  true  statement  is  that 
an  election  is  to  be  declared  void  by  the  common  law  applicable 
to  parliamentary  elections,  if  it  was  so  conducted  that  the  tribunal 
which  is  asked  to  avoid  it  is  satisfied,  as  matter  of  fact,  either  that 
there  was  no  real  deding  at  all,  or  that  the  election  was  not 
really  conducted  under  the  subsisting  election  laws.  As  to  the 
first,  the  tribunal  should  be  so  satisfied,  i  e.  that  there  was  no  real 
electing  by  the  constituency  at  all,  if  it  were  proved  to  its  satis* 
faction  that  the  constituency  had  not  in  fSact  had  a  fair  and  free 
opportunity  of  electing  the  candidate  which  the  majority  might 
prefer.  This  would  certainly  be  so,  if  a  majority  of  the  electors 
were  proved  to  have  been  prevented  from  recording  their  votes 
effectively  accoiding  to  their  own  preference,  by  general  corrupt 
tion  or  general  intimidation,  or  by  being  prevented  from  voting 
by  want  of  the  machinery  necessary  for  so  voting,  as,  by  polling 
stations  being  demolished,  or  not  opened,  or  by  other  of  the  means 
of  voting  according  to  law  not  being  supplied  or  supplied  with 
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1875  such  errors  as  to  render  the  voting  by  means  of  them  yoid,  or  by 
WooDWABD  fraudulent  counting  of  votes  or  £EJse  dedaration  of  numbers  by  a 
SAB80N8.  i^Gtuming  officer,  or  by  other  such  acts  or  mishaps.  And  we  think 
tixe  same  result  should  follow  if,  by  reason  of  any  such  or  similar 
mishaps,  the  tribunal,  without  being  able  to  say  that  a  majority 
had  been  prevented,  should  be  satisfied  that  there  was  reasonable 
ground  to  believe  that  a  majority  of  the  electors  may  have  heen 
prevented  from  electing  the  candidate  they  preferred.  But,  if  the 
tribunal  should  only  be  satisfied  that  certain  of  such  mishaps  had 
occtured,  but  should  not  be  satisfied  either  that  a  majority  had 
been,  or  that  there  was  reasonable  ground  to  believe  that  a  ma- 
jority might  have  been,  prevented  from  electing  the  candidate 
they  preferred,  then  we  think  that  the  existence  of  such  mishaps 
would  not  entitle  the  tribunal  to  declare  the  election  void  by  the 
common  law  of  Parliament.  This,  we  think,  is  the  result  of  com* 
paring  the  judgments  of  Grove,  J.,  at  Hackney  (1)  and  Dudley  (2) 
with  the  judgment  of  Martin,  B.,  at  Salford  (3),  and  of  Mellor,  J., 
at  Bolton  (4),  all  of  which  judgments  are  in  accordance  with,  but 
express  more  accurately,  the  grounds  of  the  decisions  in  parlia- 
ment in  the  older  caseB  of  Norfolk  (5),  Morpeth  (6),  Pontefract  (7), 
Coventry  (8),  New  Boss  (9),  and  Drogheda  (10), — all  of  which  are 
mentioned  in  Bogers  on  Elections,  10th  ed.  365,  et  seq. 

As  to  the  second,  i.  e.  that  the  election  was  not  really  conducted 
under  the  subsisting  election  laws  at  all,  we  think,  though  there 
was  an  election  in  the  sense  of  there  having  been  a  selection  by 
the  will  of  the  constituency,  that  the  question  must  in  like  manner 
be,  whether  the  departure  from  the  prescribed  method  of  election 
is  so  great  that  the  tribunal  is  satisfied,  as  matter  of  fact,  that 
the  election  was  not  an  election  under  the  existing  law.  It  is 
not  enough  to  say  that  great  mistakes  were  made  in  carrying  out 
the  election  under  those  laws :  it  is  necessary  to  be  able  to  say  that, 
either  wilfully  op  erroneously,  the  election  was  not  carried  out 
under  those  laws,  but  under  some  other  method.    For  instance,  if, 

(1)  2  O'M.  &  H.  77,  8L  (7)  1  Doug,  EL  0.  377. 

(2)  2  O'M.  &  H.  115, 121.  (8)  F.  &  En.  «t  p.  338 ;  C.  &  B.  at 

(3)  1  CM.  &  H.  133,  UO.  p.  276. 

(4)  2  CM.  &  H.  138, 142.  (9)  2  P.  B.  &  D.  188. 

(5)  9  Joum.  631 ;  Heyw.  Co.  565,  (n).  (10)  W.  &  D.  206 ;  and  the  Drogheda 

(6)  1  Dong.  £L  G.  147.  Oue,  1  0*M.  &  H.  252,  257. 
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dnring  the  time  of  the  old  laws,  with  the  consent  of  a  whole  con-  1875 
stitnency,  a  candidate  had  been  selected  by  tossing  up  a  coin,  or  wo(»>wabd 
by  the  result  of  a  horse-race,  it  might  well  have  been  said  that  the  qj^^^s 
electors  had  exercised  their  free  will,  but  it  should  hare  been  held 
that  they  had  exercised  it  under  a  law  of  their  own  inyention,  and 
not  under  the  existing  election  laws,  which  prescribed  an  election 
by  voting.  So  now,  when  the  election  is  to  be  an  election  by 
ballot,  if,  either  wilfully  or  erroneously,  a  whole  eonstitueney  were 
to  vote,  but  not  by  haUot  ai  aU,  the  election  would  be  a  free  exercise 
of  their  will,  but  it  would  not  be  an  election  by  ballot,  and  there- 
fore not  an  election  under  the  existing  election  law.  But,  if  in  the 
opinion  of  the  tribunal  the  election  was  substantially  an  election 
by  ballot,  then  no  mistakes  or  misconduct,  however  great,  in  the 
use  of  the  machinery  of  the  Ballot  Act»  could  justify  the  tribunal 
in  declaring  the  election  void  by  the  common  law  of  Parliament. 
We  agree,  upon  this  pomt,  with  the  answer  attributed  to  Martin,  B., 
before  a  committee  of  the  House  of  Commons  (1),  with  his  decision 
at  Salford  (2),  and  with  the  decisions  of  Mellor,  J.,  at  Bolton  (3), 
and  of  Barry,  J.,  at  Drogheda.  (4) 

If  the  rule  be  as  thus  stated,  then  the  next  question  is,  whether  we 
can  say,  upon  the  facts  disclosed  in  the  present  case,  that  a  majority 
of  the  electors  have  been,  or  that  there  is  reasonable  ground  to 
believe  that  a  majority  may  have  been,  by  misconduct  or  error  of 
the  presiding  o£Bcer8,  prevented  from  recording  their  votes  with 
effect.  Now,  there  is  no  evidence,  as  it  seems  to  us,  that  any 
elector  was  prevented  from  recording  his  vote,  or  induced  not  to 
record  it,  by  what  occurred.  All  who  went  to  vote  at  the  polling 
station  No.  180  did  vote.  It  was  argued  that  a  report  of  the  error 
being  there  perpetrated  might  have  prevented  others  from  going  to 
vote ;  but  this  was  answered  by  shewing  that  the  case  finds  that 
Bo  one  noticed  the  error  until  after  the*  election  was  over.  The 
result  is,  that  all  the  electors  who  desired  to  v(fte  did' vote.  And, 
as  to  the  votes  which  were  given,  and  which  are  objected  to,  it  is 
now  known,  except  as  to  the  twenty,  for  whom  each  of  them  was 

(1)  Minutes  of  Evidence  before  the  <2)  1  (TM.  A;  H.  133. 

Select  Committee  on  Parliamentary  and  (3)  2  O'M.  A;  H.  138. 

Monicipal  Elections,  Leigh  A;  Le  M.  (4)  2  O'M.  &  H.  201. 
2nd  ed.  144,  n. 
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1876  in  fact  given.  In  this  case,  therefore,  when  the  objections  to  the 
Woodward  particular  Yotes  have  been  determined,  the  effect  of  the  mistakcB 
Samonb.  ^^  *^^  result  of  the  election  will  be  exactly  known.  If  so,  there  is 
no  room  for  speculation  or  doubt  as  to  whether  a  majority  may  or 
may  not  have  been  prevented  from  voting  with  effect.  Those  who 
did  not  vote  were  not  prevented  by  the  errors  which  occorred ;  it 
will  be  seen  how  the  majority  of  those  who  did  vote  was  affected 
by  such  errors.  In  this  case,  therefore,  it  becomes  necessary,  not 
by  way  of  scrutiny,  but  in  order  to  determine  whether  the  majority 
has  been  prevented  from  voting  with  effect,  to  determine  npcm  the 
validity  or  invalidity  of  the  votes  which  were  given,  and  to  which 
objection  has  been  taken. 

In  order  to  determine  this  part  of  the  case,  it  is  necessary  to 
consider  and  determine  the  construction  of  the  Ballot  Act. 

Now,  first,  the  Act  is  divided  into  the  principal  part,  which 
contains  certain  sections,  and  two  schedules  which  contain  certain 
rules  and  forms;  and  by  s.  28,  ^the  schedules  and  the  notes 
thereto  and  directions  therein  shall  be  construed  and  have  eflSact 
as  part  of  this  Act."  The  rules  and  forms,  therefore,  are  to  be 
construed  as  part  of  the  Act,  but  are  spoken  of  as  containing 
^'directions."  Comparing  the  sections  and  the  rules,  it  will  be 
seen  that  for  the  most  part,  if  not  invariably,  the  rules  point  out 
the  mode  or  manner  of  doing  what  the  sections  enact  shall  be 
done.  And  in  schedule  2,  the  first  note  states  that  '^  the  forms 
contained  in  this  schedule,  or  fortM  as  nearhf  rewaMing  {he  same 
as  cirenmstanoes  ioitt  admits  shall  be  used."  And  on  the  ballot 
paper,  as  given  in  the  schedule,  is,  ^^Diredions  as  to  printing 
ballot  paper,"  and  '^  Form  of  directions  far  (he  gvidanee  of  voters  i» 
voUng!'  &c.  These  observations  lead  us  to  the  conclusion  that  tiie 
enactments  as  to  the  rules  in  the  first  schedule,  and  the  forms  in  the 
second,  are  directory  enactments,  as  distinguished  from  the  abso* 
lute  enactments  in  the  sections  in  the  body  of  the  Act  And  in 
such  case,  in  order  io  determine  the  preliminary  question,  which 
is,  whether  there  has  been  a  material  breach  of  the  Act, — and 
which  must  be  determined  before  determining  what  effect  such 
breach  has  upon  a  vote  or  on  the  election, — the  general  rule  is, 
that  an  absolute  enactment  must  be  obeyed  or  fulfilled  exactiy, 
but  it  is  sufficient  if  a  directory  enactment  be  obeyed  or  fulfilled 
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sabstantially.  The  2nd  section  enacts,  as  to  what  the  voter  shall  1875 
do,  that  ^  the  voter,  having  secretly  marked  his  vote  on  the  woodward 
paj)er9  and  folded  it  ap  so  as  to  conceal  his  vote,  shall  place  it  in 
an  indosed  box*"  This  is  all  that  is  said  in  the  body  of  the  Act 
abont  what  the  voter  shall  do  with  the  ballot  paper.  That  which 
is  absolute,  therefore,  is,  that  the  voter  shall  mark  his  paper 
seerdly.  How  he  shall  mark  it,  is  in  the  directory  part  of  the 
statute.  By  rule  25,  **  the  elector,  on  receiving  the  ballot  paper, 
shall  forthwith  proceed  into  one  of  the  compartments  in  the  poll- 
ing station,  and  there  mark  his  pojper  and  fold  it  up  so  as  to 
conceal  his  vote,  and  shall  then  put  his  ballot  paper  so  folded  up 
into  the  ballot  box.''  This  rule,  it  will  be  observed,  does  not  yet 
say  how  the  paper  is  to  be  marked.  But,  in  schedule  2  is  given 
the  **  Form  of  ballot  paper ;"  and  appended  to  the  form  is  a  note 
which,  by  s.  28,  is  to  be  construed  and  have  effect  as  part  of  the 
Act.  This  note  contains  the  '*  Form  of  directions  for  the  guidance 
of  the  voter  in  voting."  *'  The  voter  will  go  into  one  of  the  com- 
partments, and  with  the  pencil  provided  in  the  compartment  place 
a  cross  on  the  right  hand  side,  opposite  the  name  of  each  candidate 
for  whom  he  votes,  thus  x  •"  This  is  the  only  enactment  through- 
out the  statute  as  to  the  manner  and  form  in  which  the  voter  is  to 
mark  the  ballot  paper.  And  therefore,  by  the  general  rule  before 
mentioned,  it  would  be  necessary  that  the  absolute  enactment  that 
the  paper  should  be  marked  secretly  should  be  obeyed  eiLactly ; 
but  it  would  be  sufficient  that  the  manner  of  marking  the  paper 
should  be  obeyed  substantially.  If  these  two  enactments  be  so 
obeyed,  there  is  no  material  breach  of  the  Act.  The  extent  of 
error  which  is  to  vitiate  so  as  to  annul  the  ballot  paper  is  farther 
to  be  gathered  from  the  statute  itselfl  By  s.  2, ''  any  ballot  paper 
which  has  not  on  its  back  the  official  mark,  or  on  which  votes  are 
given  to  more  candidates  than  the  voter  is  entitled  to  vote  for,  or 
on  which  anything  except  the  said  number  on  the  back  is  written 
or  marked,  hy  which  the  voter  can  be  identified,  shall  be  void,  and 
not  counted."  It  is  not  every  writing  or  every  mark  besides  the 
number  on  the  back  which  is  to  make  the  paper  void,  but  only 
such  a  writing  or  mark  as  is  one  by  which  the  voter  can  be  identi- 
fied. So,  in  rule  36, ''  the  retuming  officer  shall  report  the  number 
of  ballot  papers  rejected  and  not  counted  by  him,  under  the  several 
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1875       heads  of  (1.)  '  Want  of  o£Bcial  mark ;'  (2.)  '  Voting  for  more  candi- 

WooDWABD^  dates  than  entitled  to ;'  (3.)  '  Writing  or  mark  by  whieh  voter  could 

SABBQN&     ^  identified;'  (4.)  'Unmarkedy  or  void  for  nncertainty.'"    And 

then,  in  schedule  2,  in  the  note  to  the  form  before  referred  to,  we 

have  this  warning : — *'  If  the  voter  votes  for  more  than 


dates,  or  places  any  mark  on  the  paper  by  which  he  may  he  after" 
wards  identified,  his  ballot  paper  will  be  void,  and  will  not  be 
counted.''  The  result  seems  to  be,  as  to  writing  or  mark  on  the 
ballot  paper,  that,  if  there  be  substantially  a  want  of  any  mark, 
or  a  mark  which  leaves  it  uncertain  whether  the  voter  intended  to 
vote  at  all  or  for  which  candidate  he  intended  to  vote,  or  if  there 
be  marks  indicating  that  the  voter  has  voted  for  too  many  candi- 
dates, or  a  writing  or  a  mark  by  which  the  voter  can  be  identified, 
then  the  ballot  paper  is  void,  and  is  not  to  be  counted :  or,  to  put 
the  matter  afiGbmatively,  the  paper  must  be  marked  so  as  to  shew 
that  the  voter  intended  to  vote  for  some  one,  and  so  as  to  shew  for 
which  of  the  candidates  he  intended  to  vote.  It  must  not  be 
marked  so  as  to  shew  that  he  intended  to  vote  for  more  candidates 
than  he  is  entitled  to  vote  for,  nor  so  as  to  leave  it  uncertain 
whether  he  intended  to  vote  at  all  or  for  which  candidate  he  in- 
tended to  vote,  nor  so  as  to  make  it  possible,  by  seeing  the  paper 
itself,  or  by  reference  to  other  available  facts,  to  identify  the  way 
in  which  he  has  voted. 

If  these  requirements  are  substantially  fulfilled,  then  there  is 
no  enactment  and  no  rule  of  law  by  which  a  ballot  paper  can 
be  treated  as  void,  though  the  other  directions  in  the  statute  are 
not  strictly  obeyed.  If  these  requirements  are  not  substantially 
fulfilled,  the  ballot  paper  is  void,  and  should  not  be  counted ;  and, 
if  it  is  counted,  it  should  be  struck  out  on  a  scrutiny.  The  deci- 
sion in  each  case  is  upon  a  point  of  fact^  to  be  decided  first  by 
the  returning  o£Bcer,  and  afterwards  by  the  election  tribunal,  on 
petition. 

Applying  these  views  to  the  votes  in  question  before  us,  it  is 
clear  that  the  294  ballot  papers  marked  by  the  presiding  officer  at 
the  polling  station  No.  130  were  void,  and  ought  not  to  be  counted. 
There  was  a  mark  on  them  by  which,  on  reference  to  the  burgess- 
roU,  the  way  in  which  the  voter  had  voted  could  be  identified.  As 
to  the  twenty  ballot  papers  at  the  polling  station  Na  125,  there 
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was  a  breach  hj  the  presiding  officer  of  the  directions  in  rale  26,        1875 
but  there  was  no  breach  for  which  by  any  enactment  the  ballot   woodwabd 
papers  can  be  rejected.    The  votes  were  given  in  the  way  pre-     g^jJoiw. 
scribed ;  bnt  the  presiding  officer  dealt  with  the  declarations  erro* 
neously.    We  are  of  opinion  that  those  Totes  were  properly 
counted.    As  to  the  ballot  papers  in  Appendix  A.,  No.  638  is 
clearly  void,  and  must  be  disallowed.    We,  with  some  hesitation 
disallow  Nos.  844  and  889.    There  is  no  cross  at  all;  and  we 
yield  to  the  suggestive  rule  that  the  writing  by  the  voter  of  the 
name  of  the  candidate  may  give  too  much  facility,  by  reason  of 
the  handwriting,  to  identify  the  voter.    But  we  cannot  think  that 
the  mere  fact  of  two  crosses  being  placed  as  in  No.  433  or  as 
in  928,  ought  to  vitiate  the  ballot  paper.    There  can  be  no  doubt 
as  to  the  intention  to  vote,  and  no  doubt  as  to  the  intention  to  vote 
emphatically  for  the  one  candidate.    If  there  were  evidence  of  an 
arrangement  that  the  voter  would  place  two  marks,  so  as  to  in- 
dicate that  it  was  he,  that  voter,  who  had  used  that  ballot  paper,, 
then,  by  reason  of  such  evidence,  such  double  mark  would  be 
a  mark  by  which  the  voter  could  be  identified,  and  then  the  paper, 
upon  such  proof  being  made,  should  be  rejected.    But  the  mere 
fact  of  there  being  two  such  crosses  is  not  in  our  judgment  a 
substantial  breach  of  the  statute.    Neither  is  the  mere  fact  of  an 
additional  mark  such  as  is  found  in  No.  926,  nor  the  mere  fact  of 
the  peculiar  forms  of  cross  in  Nos.  1364  and  641,  nor  the  marks 
on  Nos.  1726,  2140,  3562,  or  911,  though  in  these  cases  also  ex- 
trinsic evidence  of  arrangement  might  make  such  peculiarities 
indications  of  identity.    We  think  that,  inasmuch  as  the  ballot 
paper  was  handed  in  by  the  voter  as  a  vote,  the  mark  on  No.  875 
substantially  indicates  that  the  voter  intended  to  vote  for  the  can- 
didate against  whose  name  it  is  placed,  and  that  the  paper  ought 
to  be  allowed.    And  we  think  the  same  reasoning  applies  to  Nos. 
117,  155,  190,  505,  174,  183,  842,  1413,  in  which  the  cross  is 
placed  on  the  left  hand  side  of  the  candidate's  name,  instead  of 
on  the  right  hand  side.    The  substance  of  the  direction  in  the 
note  in  schedule  2  is  fulfilled,  which  is  in  our  opinion  that  the 
voter  should  clearly  indicate  the  candidate  for  whom  he  intends  to 
vote.    If  this  be  done  substantially,  and  the  absolute  enactment  as 
to  secrecy  be  observed  fully,  we  think  the  statute  is  satisfied. 
YoL.  X.  3  1  2 
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1875  For  the  same  reasons  we  in  Appe9dix  B.  disallow  No.  410,  but 

WooDWABD  allow  all  the  rest.    We  are  aware  that,  in  so  applying  the  prin- 

811^1.8.     <^'Ple»  ""hich  we  have  deduced  from  the  statute,  we  are  acting 

apparently  in  opposition  to  some  of  the  decisions  in  the  Wifftown 

Caae  (1);  but  there  may  have  been  evidence  in  that  case  which 

* 

does  not  exist  in  the  present  case,  and  which  made  many  of  the 
marks  there  marks  of  identiflcatiion ;  which  the  mere  presence  of 
such  marks  here  does  not  do.  If  this  was  not  so,  we  respectfully 
differ  from  the  strict  view  taken  by  the  majority  of  the  learned 
judges  who  decided  that  case,  and  adhere  to  the  view  of  Lord 
Benholme  given  in  that  case. 

It  follows  from  our  decision  as  to  the  different  ballot  papers, 
that,  if  the  sixty  which  were  given  for  Sarsons,  but  properly  dis- 
allowed at  the  counting  by  the  returning  officer,  had  not  been 
rendered  void  by  the  presiding  officer,  they  would  have  made  the 
votes  for  Saisons  1025 ;  from  which  striking  three  disallowed 
papers  in  Appendix  A.,  rfais  numbers  would  have  been  1022 ;  and 
adding  the  234  for  Woodward,  but  striking  off  one  disallowed  in 
Appendix  B.,  his  numbers  would  have  been  1008.  The  twenty, 
being  properly  in  our  opinion  allowed,  do  not  affect  the  result. 

Inasmuch,  therefore,  as  no  voter  was  prevented  from  voting,  it 
follows  that  the  errors  of  the  presiding  officers  at  the  polling 
stations  No.  130  and  No.  125  did  not  affect  the  result  of  the 
election,  and  did  not  prevent  the  majority  of  electors  from 
effectively  exercising  their  votes  in  favour  of  the  candidate  they 
preferred,  and  therefore  that  the  election  cannot  be  declared  void 
by  the  common  law  applicable  to  parliamentary  elections. 

But  then  it  is  urged  that  there  has  been  a  breach  of  the  Ballot 

Act,  and  therefore  the  election  is  by  virtue  of  the  Act  itself  void. 

k  This  is  the  third  question  which  was  raised  in  argument  before 

us.  It  is  said  that  s.  13,  though  it  is  in  a  negative  form,  assumes 
as  an  affirmative  proposition  that  a  non-compliance  with  the  rules, 
or  any  mistake  in  the  use  of  the  forms,  would  render  an  election 
invalid,  unless  it  appeared  that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the  body  of  tlie  Act 
and  that  such,  non-compliance  or  mistake  did  not  affect  the  result 

(1)  2  0*M.  &  H.  215,  227  ;  1  Court  of  ^ess.  Cases  (401  series),  925,  231,  nom. 
Easwell  v.  Stewart.  ^ 
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of  the  election.    If  this  proposition  be  closely  examined,  it  will  be        1878 
found  to  be  equivalent  to  this,  that  the  non-obserrance  of  the    Woodward 
rules  or  forms  which  is  to  render  the  election  invalid,  must  be     g^j^Slnn. 
so  great  as  to  amount  to  a  conducting  of  the  election  in  a  manner 
contrary  to  the  principle  of  an  election  by  ballot,  and  must  be  so 
great  as  to  satisfy  the  tribunal  that  it  did  affect  or  might  have 
affected  the  majority  of  the  voters,  or,  in  other  words,  the  result 
of  the  election.    It  therefore  is,  as  has  been  said,  an  enactment 
ex  abundanti  cautel&,  declaring  that  to  be  the  law  applicable  to 
elections  under  the  Ballot  Act  which  would  have  been  the  law 
to  be  applied  if  this  section  had  not  existed.    It  follows  that,  for 
the  same  reasons  which  prevent  us  from  holding  that  this  election 
was  void  at  common  law,  we  must  hold  that  it  is  not  void  under 
the  statute. 

As  between  the  petitioner  and  the  respondent  Sarsons,  we  there- 
fore hold  that  this  petition  must  be  dismissed  with  costs. 

As  between  the  petitioner  and  the  respondent  Sadler,  we  are  of 
opinion  that,  inasmuch  as  there  was  no  personal  default  by  the 
respondent,  and  the  result  of  the  election  was  not  affected,  the 
petition  must  be  dismissed,  each  party  to  bear  his  own  costs. 

PetUion  dismissed. 

Agents  for  petitioner :  Sharpe,  Parkers^  Pritehard,  dt  Sharps. 
Agents  for  respondent :  Yov/ng^  Maples^  &  Co. 
Agents  for  returning  ofiScer :  Bcbinscm  &  Preston. 
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A0OSPTAVOS  OV  OTFXBr^Agreemeni — What  a 
tuMeieiU  Aeoeptanee  of  an  Q^er.J  The  agents  of  A., 
who  had  a  lease  of  piemiaest  No.  22,  Belgrade  Bead, 
to  dispose  of,  wrote  to  B.  as  follows : — **  We  have 
been  requested  by  Mrs.  D.  to  find  her  a  lodging- 
house  in  this  neighbourhood ;  and  we  forward  for 
your  approval  pimoulars  of  two  which  we  think 
most  likely  to  suit" — Inclosed  were  particulars  of 
two  houses,  one  of  which  was  No.  22,  BelgraveBoad, 
the  terms  for  which  were  stated  to  be : — Premium, 
250  guineas ;  rent,  80Z. ;  and  certain  fixtures  and 
planned  furniture  to  be  taken  at  a  valuation. — 
B.  replied  as  follows : — **  I  have  decided  on  taking 
Na  22,  Belgrave  Boad,  and  have  spoken  to  my 
agent,  Mr.  C^  o^  &o^  who  will  arrange  matters 
with  you  if  you  will  put  yourselves  in  communica- 
tion with  him.  I  leave  town  this  afternoon ;  so, 
if  you  have  occasion  to  write  to  pae,  please  address 
to  Oirencester  :**— IMd,  that  these  two  letters  did 
not  constitute  a  complete  agreement  binding  on 
the  defendant.    Btanlet  v.  X)owDE8¥rELL       102 

AOXHOWUQXmilT — ^Married  woman        472, 

478,  867 
See  GoNVETANOi  bt  Mabbikd  Woman. 

ACQXFIE8CSK0K— Easement— Interruption     108 
See  Iktibbcftion  of  Easkmxmt. 

ACnOV  BT  SXXOUTOB — Executon  and  AdnUnit' 
frat(fn— Contract — Breach  of  Contract  earning 
Testatot'i  Death — Damage  to  pertonal  Ettatei!!] 
Where  a  pastfcnger  on  a  railway  was  injured  by 
an  accident,  and  after  an  interval  died  in  conse- 
quenue: — Held^  that  his  executrix  might  recover 
in  an  action  for  breach  of  contract  against  the 
railway  oompanv  the  damage  to  his  personal 
estate  arising  in  his  lifetime  from  medical  expenses 
and  loAS  occasioned  by  his  inability  to  attend  to 
business.  Bbadshaw  v.  Tbb  Lakcashibb  and 
YoRKSHiBE  Bailway  Gompant        -         -     188 

AOnOV  FOB  BIHT-OEABOI— iic^'oA  of  Debt  for 
Arrear§ — Venue,']  An  action  of  debt  for  arrears 
of  arent-chaii^  upon  land  in  Australia  is  not 
maintainable  in  this  country.  Whitakbb  v. 
F0BBE8-         ...         -         -     588 

lOYIOBirOTE— Bailway  company— Estoppel  807 
See  Estoppel  by  Gomduot. 

ADYOWBOV— Life  eetatfr-Simony  -         -     818 
See  91UOKT, 


AmDAVIT  —  Acknowledgment     by     married 
woman  -  -        472, 478. 867 

See  CoNVEYAKCB  BY  Mabbied  Woman. 
1.  2,  8. 

—  Appeal  from  Chambers  -  -     474 

See  Appeal  fbom  Ghambbus. 

AVflDAVIT  WITH  BILL  OV  BALB^Mitdeeerip' 
tion  of  Reeidencee  of  Maker  and  aiteeUng  Witnete 
^nd:  IS  Vict.  0.  86.  f .  1.]  In  a  bill  of  sale  the 
maker  was  described  as  ''W.  G.,  of  No.  87, 
Malpas  Bead,  Doptford,*'  and  the  attesting  witness 
ns  '*£.  W.,  2,  South  Terrace,  Hatcham  Park 
Boad ;"  and  in  the  affidavit  filed  with  it  the  depo- 
nent stated  that  *'  the  said  W.  G.  resided  at  No.  78, 
Malpas  Boad,  Deptford,'*  and  that  he  himself  re- 
sided at  **3,  South  Terrace,  Hatcham  Park 
Boad :" — Held,  a  fatal  misdescription.  Murbay 
V,  Maobenzie  -----     885 

AOBHT— Authority  to  draw  bill     -  -     680 

See  AuTHOBiTY  to  dbaw  Bill. 

Factors  Act       -         -         -   Sz.  Ch.  884 

See  Factobs  Act. 

Indemnity  -         -         -  -     180 

See  Indemnity. 

-^-  Parliamentary  elections-Bribery       -     168 
See  Bbibeby.    2. 

AOBBJULBJIT — Proposal— Acceptance      -     102 
See  Acceptance  of  Offeb. 

AimrBHZHT— Gosts  -  .  -     208 

See  Go»T8  undeb  Gounty  Goubt  Acts.  2. 

AVIMAL— Injury  by  horse  -         -         -       10 
See  Tbbspabs. 

APPEAL— Chambers— Practice       -         -     474 
See  Appeal  from  Ghambebs. 

APPZAL7B0X0EAMBBB8— Pra<;tie»— 3ra/eWa/4 

for  Appeal."]  All  material  affidavits  used  upon  a 
summons  at  Ghambers  must  be  referred  to  m  the 
rule,  upon  an  appeal  to  the  Gourt. — Upon  an  ap- 
plication at  Ghambers  to  rpmit  a  cause  for  trial  in 
a  county  court,  under  30  ft  81  Vict  c.  142,  s.  10, 
the  defendant's  affidavit  disclosed  the  nature  of 
the  cause  of  action,  and  alleged  that  the  plaintiir 
had  no  visible  nicans  of  paying  the  costs  of  the 
action  if  he  should  fail  to  recover  a  verdict: — 
Ueldf  that  this  was  a  material  affidavit,  and  ought 
to  have  been  produced  by  the  plaintiff  upon  an 
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AFPIAL  7B0X  CRAMJBSBM—eontinued. 

Application  to  rescind  the  order  on  the  ground 
that  the  cause  was  a  fit  one  to  be  tried  in  a 
superior  Court    Hoxjin  v.  Mountstkfhen    474 

ABBITEATIOV— Mistake  of  law    -         -     388 

See  MiSTASK  or  ABBITBATlOy. 

ABBHRATIOV  CIATX8S  —  Building   society  — 
Bules  -         -         -         -     679 

SeeBviLDnxQ  Booibty. 

ABSm  OV  JUSGMZHT— Libel— Damages    502 
i8M  Libel. 

ABTIGLXD  GLXBX— Enrolment  of  articles      638 
See  EirBOUOENT  of  Abticles. 

Service    -----     ft69 

See  Bkbtiob  bt  Abtiolbd  Clebk. 

AINUBB8MEHT  TO  TOO'Br'B^SE—RateabUUy  of 
*'Moonng§  in  the  Biver  Thames"— Thames  Con- 
servancy Ad,  1857  (20  d:  21  Viet,  e.  elzvii),  s.  91.] 
The  plaintiffo  were  possessed  of  a  floatin;s:  derrick 
for  unloading  coals  from  colliers  and  reloading 
them  into  baiges  in  the  River  Thames  within  the 
bonndaryof  the  parish  of  Greenwich,  which  derrick 
had  been  for  several  years  moored  or  anchored  at 
the  same  spot  to  moorings  which  hsd  been  placed 
bv  them  in  the  bed  of  the  river  with  the  permis- 
sion of  the  ooneervators  under  s.  91  of  the  Thames 
Conservancy  Act,  1857,  subject  to  the  payment  of 
a  certain  rent,  and  to  removal  at  the  will  of  the 
conservators. — These  moorings  consisted  of  two 
single-fluked  anchors  with  iron  stocks  such  as  are 
only  used  for  permanent  moorings,  which  baried 
themselves  by  their  own  weight  in  the  bed  of  the 
river,  and  two  large  fiBin-shaped  screws  aorewed 
into  the  bed  of  the  river  to  a  depth  of  ten  feet  [or 
of  two  Isrge  stones  sunk  by  dredging  in  the  river's 
bed]^  to  which  anchors  and  screws  [or  stones]  the 
'derrick  was  fiastened  by  means  of  chain-oaoles. 
The  anchors  and  screws  (or  stonesl  formed  per- 
manent moorings^  which  it  would  be  impossible 
for  the  derrick  usmg  them  to  weigh  in  the  ordi- 
nary way:— ITeU,  that  the  plaintiiTs  were  not 
liable  to  oe  rated  of  assessed  to  the  relief  of  the 
poor  of  the  parish  in  respect  of  these  **  moorings," 
inasmuch  as  thevhad  not  an  exclusive  occupation 
of  any  portion  of  the  soil  of  the  river,  but  merely 
a  licence  to  attach  their  vessel  to  the  moorings, 
at  the  pleasure  of  the  conservators.  Gobt  v. 
Bbistow  -         -         -         .         .     504 

9.  Lands  Clauses  Consolidation  Act,  1845 

(8  Viet.  e.  18).  s,  IdS—Vefleiency  in  AssessmenU— 
Completion  6/  Wofks — Arrears  of  Deficiennf — 
Fariies  to  ReooveT—Tham/es  Embankment  Act,  1863 
(26  <6-  27  Viet,  e,  751]  The  defendants  were 
authorized  by  the  itaines  Embankment  Act, 
1863,  to  constiruct  an  embankment  on  the  south 
side  of  the  Thames,  in  the  parish  of  St  Mary, 
Lambeth,  and  also  to  make  certain  street  im- 
provements. For  these  purposes  the  Act  em- 
,  powered  them  to  take  lands,  and  incorporated  the 
Lands  Clauses  Consolidation  Act,  1845.  The 
power  of  taking  lands  so  given  to  them  extended 
to  more  than  was  necessary  for  the  mere  purpose 
of  the  embankment  and  roadwav  of  the  streets; 
and  they  were  emiwwered  to  take  and  let  addi- 
tioxud  land  for  building  purposes,  and  sell  the 
ground  rents  for  the  purpose  of  recoiiping  their 
outlay  in  making  the  improvements.    The  Act 
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TO  POOS-SAIE— «e>fif uraad. 


provided  that  when  the  roadway,  new  8treetB,aDd 
approaches  were  completed,  of  which  oompleticA 
a  certificate  signed  by  the  chairman  of  the  de- 
fendants' board,  and  delivered  to  the  clerk  of  the 
peace,  should  be   conclusive   evidence,  all  the 
ground  laid   open  into   the   same   respectively 
should  be  deemed  to  form  part  thereof  respec- 
tively, and  be  used  by  the  public  accordingly. 
The  defendants  took  lands  for  the  purposes  of  the 
Act,  and  the  works  were  commenced  in  1865.   On 
the  11th  of  May,  1870,  the  certificate  of  comple- 
tion required  by  the  Act  was  given,  but  certain 
additional  lands  not  required  for  the  street  im- 
provements still  remained  in  the  hands  of  the 
defendants  unbuilt  upon,  and  were  not  rated  to 
the  poor-rate. — ^The  13Brd  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  provides  thai  if 
the  promoters  of  the  undertaking  become  pos- 
sessed by  virtue  of  that  Act,  or  the  special  Act,  of 
lands  liable  to  be  assessed  to  the  poor's  nite,  they 
shall  fh>m  time  to  time  xmtil  the  works  sI^Jl  be 
completed  and  assessed  to  such  pooi^s  rate,  be 
liable  to  make  good  the  deficiency  in  the  aaawa 
ment  for  poor's  rate,  by  reason  of  such  lands 
having  been  taken  or  used  for  the  purposes  of  the 
works,  and  such  deficieircy  shall  be  computed 
according  to  the  rental  at  which  such  lands  with 
any  building  thereon  were  valued  or  rated  at  the 
time  of  the  passing  of  the  special  Act,  and  on 
demand  of  such  deficiency  tlM  promoten  of  the 
undertaking  or  their  treasurer  shall  pay  all  sndi 
deficiencies  to  the  collector"  of  the  said  assew- 
ment->The  overseers  of -tbepaa^sh  of  St.  Mary, 
Lambeth,  for  the  year  187f^l87%,  demanded  of 
the  defendants  an  agg^egaft<)-  ^m  representing 
deficiency  of  assessment  fbr' till  the  years  from 
1865  to  1871,  no  prevfons  demand  having  been 
made  of  any  deficiency.    The  poor-rate  acoonnte 
of  the  pariui  had  been  duly  audited  for  each  of 
these  years  and  were  closed  .-^fleld,  that  the 
deficiency  of  assessment  could  only  be  reoor«ed 
up  to  the  date  of  tlie  certificate,  as  the  works 
were  then  complete  within  the  meaninig  of  s.  133, 
though  land  taken  under  the  Act  by  the  defend- 
ants still  remained  unbuilt  upon.    Secondly,  that 
the  fact  that  the  works  contemplated  by  the 
special  Act  were  not  such  as  woula  be  assessable 
to  poor's  rates  when  completed,  did  not  prereot 
the  133rd  section  from  applying  to  lands  takni 
for  such  works.     Thirdly,  that  the  defendants 
were  liable  to  make  good  all  deficiencies  caused 
by  lands  having  been  token  for  the  purposes  of 
the  Act,  until  the  date  of  the  certificate  of  com- 
pletion of  the  works,  but  that  as  soon  as  any 
Duildings  were  erected  on  any  such  lands  and 
assessed,  or  became  liable  to  be  assessed,  the  rate- 
able value  of  such  buildings  was  to  be  credited 
against  the  deficiency;   and  fourthly,  that  the 
plaintiflb  mi^ht  enforce  payment  of  the  aggregate 
of  the  deficiencies  arising  for  all  the  yean  from 
1865  to  1870.-— Some  of  ti^e  lands  taken  were  at 
the  passing  of  the  special  Act  in  the  oceopatian 
of  the  commissioners  of  works  for  public  purposes 
as  servanto  of  the  Crown,  and  though  in  the 
valuation  lists,  had  not,  while  in  such  oocii{«taan, 
been  rated  >— ifeU,  that  the  defendante  were  not 
liable  .to  make  good  any  deficiency  in  respect  of 
such  lands.     Str^itok  «.  Tax  mxtBOFomAS 
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_  TO  WATBB-RAZI^£iM9  enforeed 
— New  Biver  Company  §  Aet^  1852,  §.  46 — Itail%oay$ 
Clau9e$  Consolidation  Acty  1845.  ss.  140,  142— 
Waienoorks  Oautes  Act,  1847,  f .  68.1  Sect.  68  of 
the  Waterworks  Clauses  Act,  1847  (10  &  11  Yiot. 
c.  17),  enacts  that  the  water-rate  shall  be  payable 
aooording  to  the  **  annual  value  "  of  the  tenement 
supplied  with  water,  and  that,  *'if  a&y  dispute 
arise  as  fo  such  valae,  the  eame  shall  be  deter- 
mined by  two  justices."  This  Act  incorporates 
the  Hallways  Olnuses  Consolidation  Act,  1845 
(8  ft  9  Yiot.  c.  20),  ss.  140  and  142  of  which  give 
the  mode  of  procedure  before  the  justices. — Hy  s. 
46  of  the  New  River  Company's  Act,  1852  (15  & 
16  Vict.  c.  dx),  which  Incorporates  the  Water* 
works  Claused  Act,  1847,  it  is  enacted  that 
''nothing  in  this  Act  or  any  Act  incorporated 
herewith  contained  shall  prevent  the  oompany 
from  recovering  any  sum  of  money  not  exceeding 
502.  which  shall  be  due  to  them  for  water-rates  or 
rents,  or  for  damages,  costs,  or  expenses,  by  action 
or  proceeding  in  such  manner  as  is  by  law  pro- 
vided for  the  recovery  of  debts  not  exceeaing 
501"  i^Hektj  that,  where  a  benft  fide  dispute 
arises  as  to  the  ''annual  value,"  the  company 
must,  before  they  can  sue  for  the  rate  under  s.  46 
of  the  special  Act,  obtain  a  decision  of  justices  on 
that  dispute,  under  s.  68  of  the  general  Act 
New  RtvEB  Compakt  v.  Matusb    -         -     i48 


ASSZenBBT  OF  POUOY— Notice  *     819 

See  Obdib  axd  Distosition. 

AITESTATIOV— Will  -         -         -     701 

8ee  Devise  to  Childbek. 

ATXOBHKY—Lien— Property  recovered    -     897 
JSee  Boucitob's  Lien. 

AUTKOBUT  10  BBAW  KLL—Prineiwa  and 
AgenlSffidence  of  Payment.^  M.,  the  plamtifls' 
traveller,  having  received  an  order  from  the 
defendant,  a  customer,  the  plaintiffs  wrote  to  M. 
expressing  their  unwillingness  to  execute  the 
order  untS  a  former  account  was  settled,  addiu«; 
'^We  i^ould  like  to  draw  upon  him  for  the 
former,"  mentioning  the  amount*  M.  sliea-ed  this 
letter  to  the  defendant,  and  obtained  from  him  «a 
acceptance  at  three  months'  date  payable  to ''  my 
order,"  with  a  blank  for  a  drawls  name.  The 
bill  waa  paid  at  maturity,  but  not  to  the  plain- 
tiffs, M.  having  filled  up  tne  bhink  with  his  own 
name,  and  fraudulently  negotiated  the  biU. — In  an 
action  to  recover  the  value  of  the  goods  for  which 
the  bill  had  been  given,  it  was  proved  that  upon 
one  occasion  at  least  the  defendant  had  accepted 
a  hill  drawn  by  M.  in  blank,  which  had  been 
rxsooived  by  the  pbintiils  as  payment ;  but  there 
was  no  evidence  to  sliew  the  form  of  that  bill :— * 
JBM  (Grove,  J.,  doubting),  that  neitkier  Uie 
letter  nor  the  former  dealing  was  any  evidence  of 
authority  in  M.  to  draw  the  Dill  in  question,  so  as 
to  sustain  a  plea  of  payment  Hoqabth^v. 
Wbeblet        -----""" 


BAIXOT  PAPSR— eotthnueci. 

with  the  Bules  and  Forme  preeeribed — Cdete  of 
Petition.']  An  election  is  to  be  declared  void  by 
the  common  law  applicable  to  parliamentiiry 
elections,  if  it  has  oeen  so  oonduoted  that  the 
tribunal  which  is  asked  to  avoid  it  is  eatiafled,  as 
matter  of  fikct,  either  that  there  was  no  real  elect- 
ing at  all,  or  that  the  election  was  not  really  con- 
ducted under  the  subsisting  election  laws, — that 
Ib,  that  the  constituency  have  not  in  fact  had  a 
faif  and  free-oppoitunitv  of  electing  the  candidate 
which  the  majority  might  prefer,  or  that  there  ia 
reasonable  ground  to  believe  that  a  majority  of 
the  electors  may,  by  reason  of  irregularities  in  the 
mode  of  conducting  the  election,  have  been  pre- 
vented from  electing  the  candidate  they  prA> 
ferred. — ^To  render  an  election  void  under  the 
Ballot  Act,  by  reason  of  a  non-obeervance  of  or 
non-compliance  with  the  rules  or  forms  given 
therein,  such  non-observance  or  non-compliance 
must  be  so  great  as  to  satisfy  the  tribunal  before 
which  the  validity  of  the  election  icr  ooutested 
that  the  election  has  been  ooodncted  in  a  manner 
contrary  to  the  principle  of  an  election  by  ballot, 
and  that  the  irregularities  complained  of  did  afiect 
or  might  have  affected  the  result  of  the  election. 
— The  ballot  paper  must  not  be  marked  so  as  to 
shew  that  the  voter  intended  to  vote  for  more 
candidates  than  he  is  entitled  to  vote  for,  nor  so 
as  to  leave  it  uncertain  whether  he  intended  to 
vote  at  all  or  for  which  candidate  he  intended  to 
vote,  nor  so  as  to  make  it  poosible  by  seeing  the 


AWABD— Sending  back— Mistake  of  law  -     888 
See  Ujetaxe  or  Aebxtbation. 

BAIUIHT— Cab— Warranty         «         -       90 
iS^  Cab-owk  IB. 

BALLOT  PAFXS— ifiimcfpal  EteeUon —Where 
avoided  at  Common  Law  or  under  the  BaUot  Aol 
(83  ^  86  Vict.  e.  88),  $.  18,  by  Non-wmplianee 


paper  itself,  or  by  reference  to  other  available 
facts,  to  identify  the  way  in  which  he  has  voted. 
— If  these  reouirements  are  not  substantially  ful- 
filled, the  baUot  paper  is  void  iuid  Should  not  be 
counted ;  and,  if  it  is  counted,  it  should  be  struck 
out  on  a  scrutiny. — Ballot  papers  with  the  name  of 
the  voter  or  <^  the  candidate  voted  for  written  op- 
posite to  the  name  of  the  latter  and  not  marked 
with  a  cross,  or  with  the  addition  of  ^eu"io  the 
cross  were  held  to  be  void.— But  the  placing  of  two 
crosses  or  three  crosses,  or  a  single  stroke  (thus  /) 
in  lieu  of  a  cross,  or  a  straight  line  (thus  | )  or  a 
mark  like  an  imperfect  letter  P  in  addition  to 
the  cross,  or  a  star  instead  of  a  cross,  or  a  cross 
blurred  or  marked  with  a  tremulous  hand,  or  a 
cross  placed  on  the  left  hand  side  of  the  ballot 
paper,  or  a  pencil  line  drawn  through  the  name 
of  the  candidate  not  voted  for,  or  a  ballot  paper 
torn  longitudinally  through  the  centre  ."—//eld, 
not  to  avoid  the  vote,  in  the  absence  of  evidence 
of  connivance  or  pre-arrangement. — ^Twenty  ballot 
papers  were  mairked  by  the  presiding  oflicer  by 
the  direction  of  voteis  who  were  unable  to  read. 
Each  of  these  ballot  papers  were  placed  by  the 
presiding  officer  in  the  ballot  box  wrapped  up  in 
tlie  declaration  of  inability  to  read  made  by  the 
voter.  The  declarations  of  inability  to  read  cf 
the  votes  so  marked  by  Hatt  presiding  ofHoer  were 
not  made  up  into  a  separate  packet,  sealed  with 
the  seal  of  the  presiding  ofilcer,  and  so  delivered 
to  the  returning  officer  (pursuant  to  sched.  1, 
Part  1,  rules  26  and  29),  but  were  delivered  to 
him  in  the  balk>t  box  with  the  ballot  papers  aa 
above  mentioned.  These  votes  could  mve  been, 
but  were  not  in  ftict,  identified  by  the  returning 
officet  at  the  counting  of  the  votes  r-^HsId,  that 
notiftitbatanding  this  breach  by  the  prestding 
officer  of  the  direotion  of  the  nues,  the  volM  In 
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BALLOT  PAPER— eon/tfiued 

question  were  properly  counted. — ^At  one  of  the 
polling  stations  the  presiding  officer  before  de- 
livering the  ballot  papers  to  the  electors  attending 
to  vote  marked  upon  each  (to  the  extent  of  294) 
the  numbpj  of  the  voter  appearing  on  the  burgess- 
roll, — which  would  enable  any  of  the  persons 
present  at  the  counting  of  the  votes  to  identify 
the  way  in  which  the  party  had  voted.  Of  the 
electors  who  received  these  ballot  papers,  234 
voted  for  the  petitioner,  and  60  for  the  respond- 
ent These  votes  were  not  counted  by  the  re- 
turning officer : — Held,  that  this  admitted  error 
of  the  presiding  officer, — which  did  not  affect 
the  result, — did  not  render  the  election  void 
either  at  common  law  or  under  the  Ballot  Act. — 
Where  there  have  been  irregularities  in  the  con- 
duct of  an  election  by  the  presiding  officer  at  a 
particular  polling  station,  but  there  has  been  no 
personal  default  on  the  part  of  the  returning 
officer,  and  the  result  of  the  election  has  not  been 
affected  by  the  mistake  of  the  presiding  officer, 
the  returning  officer  will  not  be  visited  with  costs. 

WOQDWABD  V,  SaBSOKS  AND  SaDUBB)  -      788 

BABXBUPTC7— Debt  incurred  pending  bank- 
ruptcy -  -  -  -  645 
See  Exxaonoir  Cbkditob. 

<— Order  and  disposition  -  -  -  819 
See  Obdeb  and  Disfosition. 

-»— Beedssion  of  contract  -  -  -  16 
See  BMoaaiOM  or  Contbaot. 

BILL  OP  ZXCEAVOX— Authority  to  draw      880 

See  AVTHOBTTT  TO  DBAW  BiLL. 


Payment  by  drawer— Set-off  - 
See  Equitable  Bvrorr. 


-     886 


BILL  OP  LADHrO— Property  in  goods  shipped  169 
See  Pbofebtt  in  Goods.    1. 

Signed  for  more  goods  than  on  board      688 

See  Bills  of  Lading  Act. 

BCUi  OP  8AI2— -Description  of  residence        626 
See  Ajtidavit  with  Bill  or  Sale. 

BILLS  OP  LADOrO  ACT-^Charterpariy,  Condruo- 
tion  of—  Maeter  eigning  BUU  of  Lading  for  more 
Goode  than  put  on  Board^-lB  &  19  VicL  c.  Ill, 
«.  8.]  By  a  oharterparty  for  the  conveyance  of  a 
cargo  of  coal  from  Cardiff  to  Buenos  Ayres,  it 
vros  stipulated  that  the  master  should  **  sign  bills 
of  lading  for  the  cargo  put  on  board  as  presented 
to  him  by  the  charterers,  without  prejudice  to 
the  terms  of  the  charterparty."  On  arrival  at  the 
port  of  discharge,  it  was  found  that  the  coal 
delivered  to  the  consignees  was  less  by  thirty-two 
tons  than  the  quantity  mentioned  in  the  buls  of 
lading,  and  the  owners  were  called  upon  to  pay, 
and  paid,  the  difference  of  value  to  the  con- 
signees.— ^In  an  action  by  the  owners  against  the 
charterers  to  recover  the  amount  so  paid  i—'Held, 
that,  inasmuch  as  the  owners  were  under  no  legal 
liability,  either  at  common  law  or  under  the  Bills 
of  Lading  Act,  to  pay  for  such  deficiency,  the 
action  was  not  maintainable. — A  ship-owner  is 
not  estopped  by  the  signature  of  the  bill  of  lading 
by  the  master  from  uiewing  that  the  goods  or 
some  of  them  were  never  actually  put  on  board. 
Bbowk  v.  Powell  Duitbtn  Sibax  Goal  Com- 
pany    -         •         -         •         -         -     688 


BOBA  PIBE  OLAIK  OPBieHT-^mudifltifln 

See  JusncE^  Jubisdioiion. 

BOBOTXOH  VOTE— Oocupation 

See  Vote  fob  Pabuaxent.    1. 

VBIBERY-^ParUament^Eleetum  Peiiium— Cor- 
rupt Praetieee — Joint  Candidature  —  Agencjf.] 
where  a  candidate  for  election  to  parliament  had 
been  guilty  of  bribery  through  his  agent,  by 
reason  of  acts  committed  by  sndi  agent  to  procme 
votes  for  him  at  the  election,  and  subsequently  to 
such  acts  of  bribery  another  candidate  ooaleaoed 
with  him,  in  ignorance  of  any  previoua  eormp- 
tion,  and  having  no  reason  to  suspeet  its  ezi^t- 
enoe : — Held,  that  such  last-mentioned  candidate 
was  not  liable  by  reason  of  the  joint  candidaturs 
to  be  unseated  in  respect  of  such  acta  of  bribery. 
Maloolx  v.  Pabbt  and  Inobax      -  -     188 

8.  —  Corrupt  Praetieee  (JftmCc^Nil  Site- 
tioM)  Aat,  1872  (85  <jt  36  VieL  c  60),  a.  3—17  A 
18  Viet.  e.  102,  a.  2— Bribery,  Several  AeU  o/— 
Sefferdl  PenaUiee,']  Where  a  peracm  has  Men 
guilty  of  several  acta  of  bribery  at  a  nuinicipal 
election  he  is  liable  to  a  penalty  in  respectoCeaeh 
such  act  of  bribery.  Milnes  v.  Balk.  Kilnes  «. 
Lea-.         ----681 

BBOXZB— Pledge  of  goods  -       Xs.  Ol  868 

See  Faotobs  Acts. 

BUILDIBO  WOCnsn—AsUtration  daiiae— 6  ^  7 
Wm.  4.  e.  32,  a.  4—10  Geo.  4,  e.  56,  a.  27—18  A 19 
Viet.  e.  63,  a.  40.]  To  bring  a  dispute  within  the 
arbitration  clause  of  the  nues  of  a  benefit  build- 
ing society,  it  must  be  one  which  arises  between 
the  trustees  and  the  party  claiming  £ts  a  utemher 
of  the  society. — ^The  plaintiff  was  a  transfeiee  for 
value  of  shares  in  a  benefit  building  society.  The 
transferor  had  been  the  secretary  of  the  society, 
and  in  that  capacity  had  incurred  liabilities  to  the 
trustees  to  a  considemble  amount.  The  latter, 
after  the  transfer,  but  before  they  had  notice  of  it, 
paiuted  a  resolution  to  forfeit  the  sharee  of  the 
transferor,  and  appropriated  their  value  towaid:« 
the  deficit.  The  plaintiff  sued  the  trustees  for 
refusing  to  admit  him  to  the  benefits  to  whicfa  be 
claimed  to  be  entitled  as  a  member  of  the  society 
and  as  the  holder  of  shares  therein.  The  defen- 
dants pleaded  that  the  cause  of  action  was  **  a 
dispute  between  the  defendants  as  trustees,  and 
the  transferors  as  a  member,  and  the  plaintiff  as  a 
person  claiming  on  account  of  a  member  of  the 
society,  and  was  a  dispute  which  according  to  the 
rules  of  the  society  and  the  statutes  ought  to  be 
settled  by  arbitration : " — Held,  that,  as  the  trus- 
tees denied  the  right  of  the  plaintiff  to  be  a 
member  of  the  society,  they  were  estopped  from 
saying  that  the  dispute  was  a  dispute  between 
them  and  him  as  a  member,  within  the  rule. 
Pbenttob  «.  London  -         -         -         -     878 

BUSDBV  OP  PBOOP— Loss  of  ship— Perils  of  the 
seas  -         -         -        68,  Xs.  Ch.  808 

iSea  Ihbcbablb  Intebsst. 

OAB-OWBXB— ZMver — Batbnent-^WarrmUjfj^ 
Fitnees  of  Horee  to  he  driven  in  a  Gafr.]  The 
plaintiff,  a  cab-driver,  obtained  from  the  defien* 
dant,  a  cab-proprietor,  a  horse  and  cab  upon  the 
usual  terms,  viz.  that  the  driver  on  bringing  thm 
back  at  the  end  of  the  day  should  handover  to  the 
proprietor  18a.,  retaming  for  himself  aQ  the  day's 
eammgs  oi^  that  sum,— the  day's  food  for  the 
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liorse  being  supplied  hy  the  owner,  and  the  latter 
having  no  control  over  the  driver  after  leaving 
the  yard.  The  horse  with  which  the  plaintiff  waa 
fumishedf  which  was  fresh  from  the  country  and 
had  never  before  been  harnessed  to  a  cab,  over- 
tttmed  the  cab  and  injured  the  driver.  In 
anawer  to  questions  put  to  them  by  the  judg^e,  the 
jury  found  that  the  horse  was  not  reasonably  fit 
to  be  driven  in  a  cab ;  that  the  plaintiff  did  not 
take  upon  himself  the  risk  of  its  beiDg  reasonably 
fit  to  oe  so  driven ;  that  the  defen&nt  did  not 
take  reasonable  preonutions  to  supply  the  plaintiff 
with  a  reasonably  fit  horse;  anci  that  the  horse 
and  cab  were  intnisted  to  the  plaintiff  as  bailee, 
and  not  as  servant. — ^A  verdict  having  been  there- 
upon entered  for  the  plaintiff. — The  Court  refuse<l 
to  disturb  it.    Fowlbb  v.  Look       -         -       90 

OABOO— Risk— Insurable  interest  68,  Sz.  Oh.  809 
See  Imsubabli  Imtebbst. 

CABSXSS— Advice  note—Estoppel  -     807 

See  EsTOPPBL  bt  Covdv(7p, 

CABBIKE  OF  PA88XKOXB8— Negligence        49, 

[488 
See  EviDEVCB  of  Negltoence.    1,  2. 

CAEOt^Betie  v.  CHUnne  (2  Ad.  &  E.  67)  followed 
See  Indemkitt.  [198 

Clarlre  v.  Crowder  (Law  Eep.  4  C.  P.  638) 

followed       -  -  -  -     687 

See  Sbabohino  on  Hiohwat. 

Cory  V.  PaUon  (Law  Bep.  7  Q.  B.  304} 

followed       -         -         -   Sz.  Oh.  179 

See  Ck>NCBALlCEMT  OF  MATERIAL  FaCT. 

Ddbfon  V.  Jonee  (5  M.  &  G.  112)  followed 

See  Tote  fob  Pablzaueet.    2.         [986 

Duncan  v.  Cashin  (Law  Rep.  10  C.  P.  554) 

foUowed       .  ...     846 

See  ExEOirnoN  Gbeditob. 

—  Binde  v.  Skeppkerd  (Law  Rep.  7  Ex.  21) 
observed  upon        -         -         -       92 

iSSM  OonS  UNDEB  GOUKTT  GoUBTS  AOTS.  1. 

PreUff  V.  Btekmare  (Law  Rep.  8  C.  P.  401) 

followed       ....     05g 
See  Nuisance  in  Highway. 

Thomae  v.  StuUerheim  (5  W.  R.  6)  distin- 
guished ....  184 
SeeOuAh  Examination  befobbMabteu. 

Topli$  V.  Orane  (5  Bmg.  N.C.  636)  followed 

See  Ikdemnitt.  [198 

Trouahion  v.  OiOey  (Ambl.  629)  followed 

See  Execution  Cbeditob.  [846 

CAUSE  OV  AXmOU —Praetire— Common  Law 
Procedure  Ami,  1852  (15  ^  16  Viet.  e.  76)  f.  18— 
Writ  for  Service  out  of  the  JuriedicUon,]  It  is 
sufllcient  to  entitle  a  plaintiff  to  proceed  under  the 
Common  Law  Prooedure  Act,  1852,  s.  18,  that  the 
breach  of  contract  should  have  arisen  within  the 
jurisdiotioD.    V auohan  v.  Weldon         -        48 

9.  —-  Prohibition — Mayor'e  Courtf  London 
— Part  of  Cauee  of  Action  arieing  out  of  the 
JuriidicHon.^  Orders  were  given  for  goods  at 
Poplar  to  be  delivered  to  a  carrier  named  by  the 
buyer  and  to  be  paid  by  him.  The  goods  were 
received  by  the  carrier  (on  delivery  orders  handed 
to  him  by  the  seller  in  the  city  of  Loudon)  partly 
within  and  partly  without  the  city.  An  action 
having  beea  brought  for  the  pric^  in  the  Lord 


GAT78S  OV  AOnOV— eonhnued. 

Major's  Court :— J7e2d,  that  part  of  the  cause  of 
action  arose  out  of  the  jurisdiction  of  the  Court, 
and  therefore  the  defendant  was  entitled  to  a  pro- 
hibition.   Gold  v.  Tubneb  .         -         -     149 

8.  ^—  Mayor'e  Court,  London — Juriedietion — 
Cheque  payable  at  a  Place  out  of  the  Jurisdiction, 
where  the  Drawer  (the  Defendant)  has  no  Efecte."] 
The  plaintiff  sued  the  defendant  in  the  Mayor's 
Court,  London,  as  drawer  of  two  cheques  upon  the 
Huddersfleld  branch  of  the  Midland  Banking 
Company.  In  answer  to  a  rule  for  a  prohibition, 
it  wss  sworn  that  the  cheques  were  drawn  and 
indorsed  by  the  payee  to  the  plaintiff  in  London, 
that  the  drawer  nad  no  effects  in  the  hands  of  the 
Midland  Banking  Company,  and  that  he  had  long 
since  had  notice  from  the  bank  that  cheques 
drawn  by  him  would  not  be  paid  unless  previously 
provided  for : — Ueid,  that,  there  being  no  obliga- 
tion on  the  plaintiff  to  prove  presentment  and 
dishonor,  there  was  no  ground  for  a  prohibition. 
WiBTH  V,  Austin       -         -         -         •     889 

CSBTinCATE  FOB  00818— County  CovatB  Acts 

[92.208 

See  Costs  undeb  Countt  0>ubt8  Acts. 
1,2. 

County  Courts  Acts      -         .         •      £9 

See  Estoppel  by  Judgment.    1. 

CEBTIFIOATE      OV      AOKVOWLEDGXSn  — 
Married  woman      -  -        478, 887 

See  Conveyance  by  Mabbied  Woman. 
1.  2,  8. 

OEAXBEBS— Appeal— Affidavit     -         -     474 
See  Appeal  fbom  Chambebs. 

OEABTEBPABTT— Frustration  of  adventure 

See  Loss  or  Fbeiobt.  [Ex.  Ch.  186 

GEEQtJX— Presentment— No  effects  -     889 

See  Cause  of  Action.    S. 

'•OmLDBSV-'Will- Devise        -         -     701 
See  Devise  to  Childken. 

OLAIX  OV  BIOHT— .lustioee'  jurisdiction  -     882 
See  Justices'  Jubisdiction. 

COKXZVOXMSNT  OV  SIBK — Insurable  interest 

iSisslNSUBABLElNTEBEST.    [68,  Sz.  Ch.  809 

C0]EX0VI.AWFB00SDnBEACT,1869,s.l8    48 

See  Cause  of  Action.    L 

OOVCEAUDSXT  OV  MATERIAL  VACT8— Jnrar- 

ance  on  Freiqht — Warranty  ae  to  Amount  of  Ineur- 
anee  on  Hull—Non-oommunieation  of  a  material 
Fact  coming  to  the  Knowledge  of  Vie  Aeeured  after 
Acceptance  of  Ritk  but  before  ietuing  the  Poltcy.'] 
A  proposal  for  insurance  on  freight  was  made  and 
accepted  on  the  11th  of  March.  On  the  16th,  tbo 
ship  was  lost  On  the  17th,  the  sssured,  witli 
knowledge  of  the  loss,  but  without  communicating 
it  to  the  insurers,  demanded  a  stamped  policy. 
The  insurers  then,  for  the  first  time,  required  to 
be  informed  as  to  the  amount  of  the  insurance 
upon  the  hull,  and  inserted  in  the  policy  (which 
the  assured  accepted),  the  following  warranty, 
**  Hull  warranted  not  insured  for  more  than  27002. 
after  the  20th  March.*'  The  vessel  was  then 
insured  for  an  'additional  5002.  in  an  insurance 
dub,  by  the  rules  of  which  all  ships  belonging  to 
memb^  were  insured  from  the  20th  of  March  in 
one  year  to  the  20th  of  March  in  the  following 
year,  **  and  so  on  from  year  to  year  unless  ten 
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OOVOZAUDERT  OF  XATXBIAL  VA0T8— «on/d. 

days'  notioe  to  the  contrary  be  given ;  and  in  the 
abeenoe  of  notice  the  managers  of  the  club  were  to 
to  renew  each  policy  on  its  expiration: — Eeldf 
affirming  the  decision  of  the  Court  below,  tliat, 
notwithstanding  ihoee  rules,  the  dub  policy  was 
not  a  continuing  policy  beyond  the  20th  of  March 
of  the  current  year ;  and  that  the  ship  having  been 
lost  before  that  date,  no  new  effective  policy  could 
have  been  made,  and,  consequently,  the  warranty 
was  complied  with. — Held,  also,  that  the  risk 
having  been  accepted  by  tiie  insurers  on  the  11th 
of  March,  the  addition  on  the  17th  of  a  term  for 
their  benefit,  and  not  affecting  the  risk,  did  not 
prevent  the  policy  from  being  one  drawn  up  in 
respect  of  the  risk  accepted  on  the  11th,  and, 
therefore,  upon  the  authority  of  Cory  v.  Patton 
(Law  Rep.  7  Q.  B.  304),  the  concealment  of  the 
loss  was  not  a  concealment  of  a  material  fact  so  as 
to  avoid  the  policy.  Lishuan  v,  Nobthbrn  Mabi- 
TiMB  Insurance  Gompany     -         -   Ex.  Ch.  179 


COJIDITXOHB  OF  BAJX— Vendor  and  Pwrchatter— 
PurcJtaset^B  Right  to  intiatupon  the  Pretence  of  the 
Vendor  at  Completion — Damages  for  Purchaeer'a 
Default^  Depont.']  Upon  a  sole  of  real  property, 
the  purchaser  has  not  an  absolute  right  in  all  cases 
to  require  the  vendor's  presence  at  the  completion 
of  the  purchase.  Whether  such  a  requisition  is 
reasonable  or  not,  will  in  each  case  be  a  question 
for  the  jury. — The  fact  of  the  vendor  having  been 
confined  in  a  lunatio  asylum  is  not  a  reasonable 
ground  for  insisting  upon  a  departure  from  the 
ordinary  course,  when  it  is  duly  certified  and  sworn 
that  he  was  competent  at  the  time  of  executing 
the  conveyance.  By  the  conditions  of  sale  it  waa 
provided  as  follows:  —  ''Should  the  purchaser 
neglect  or  fail  to  comply  with  any  of  the  above 
conditions,  his  deposit-money  shall  be  absolutely 
forfeited  to  the  vendor,  who  shall  be  at  liberty  to 
re-sell  the  property  by  public  auction  or  private 
sale ;  and,  if  the  amount  or  price  which  shall  be 
obtained  by  such  second  sale  shall  not  be  sufficient 
to  cover  the  amount  bid  for  the  same  at  the  present 
sale  and  all  the  expenses  of  or  incidental  to  the 
present  sale,  the  deficiency  shall  be  paid  by  the 
defaulter  to  the  vendor."  Tlie  purchaser  paid  a 
deposit,  but  failed  to  complete  the  purchase  There 
was  no  re-sale : — Heldr  that  the  vendor  was  entitled 
to  retain  the  deposit,  and  also  to  recover  the 
auctioneer's  charges  for  the  abortive  sale,  and  the 
costs  incurred  by  him  in  preparing  to  complete 
the  sale.    Danisll  v.  Essex  -         -     638 


COHTBACT— confmtfecL 

-^—  Rescission — Insolvency  • 

See  Bf9Dt88ioir  of  Goktbact. 
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TIOV— Failure— Snle  of  goods      271 
See  Propebtt  m  Goods.    2. 

Failure — Bale  of  lands-  -  -     384 

See  Failure  op  GoNStDSBATioN. 

-7—  Statute  of  Limitations — Fresh  promise    497 

See  Separate    Estate    of    Marhjed 

WoKAN.   2,         -         -         -     497 

OOXTSACT — ^Damage  to  personal  estate— Executor 
See  Action  bt  kxxcijtor.  [189 

Failure  of  consideration  -  -     834 

See  Failure  of  Comsideratiok. 


Proposal — ^Acceptance  .  -         -     108 

See  AocBPTANCB  OP  Offer. 

Bescisdon— Fraud       «         •         •     18^ 
See  PuuL  OJ^  FEAm>. 


Work  and  labour — Sale 
See  Property  or  Goods. 
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OOKTBAOT  BY  QQXKRATUm—S^al^Tntgrtd  m 

LandrStatmie  of  Fretudi,  s.  4.]    The  defendanti, 
a  municipal  corpnration,  were  possessed  of  a  do^ 
of  whi^  they  allowed  the  use  to  ahips  needinf 
repairs,  under  certain  printed  p^gnlatiaiis.    Th^ 
plaintiff  entered  into  a  parol  agreement  with  the 
defendants  for  the  ^ise  of  the  dock,  apoa  the  tarns 
of  such  regulAtion&    By  these  regulatkms  it  was 
provided  that  the  dock  should  be  ^'  let"  to  parted 
requiring  the  same  for  the  repair  af  vessels  aifodi 
rates  as  the  council  of  the  borough  ehoiald  fna 
time  to  time  sanctiCfB,  and  that  vessel*  entered  m 
a  book  kept  by  the  borough  treasumr  siiouki  h6 
allowed  to  enter  the  dock,  as  fitf  as  possible,  ac- 
cording to  the  order  of  entry  in-  the  Dook.    The 
regulations  contained  provisions  that  the  defend- 
ants should  be  entitled  U>  detain  the  vessel  io  the 
dock  until  the  dockage  was  paid«  that  the  corpo- 
ration foreman  should  open  and  sliut  the  dock 
gates,  and  various  other  provisions  tending  to  sbev 
that  the  defendants  intended  to  Totain  poteessioa 
of  and  control  over  the  dock  whfle  in  use  bj 
vessels.   The  defendants  did  not  admit  the  plain- 
tiflTs  vessel  into  the  dock  in  her  turn : — Held,  in 
an  action  for  breach  of  contract  by  the  plaintif 
against  the  defendants,  that  the   eontnci  was 
not  for  an  interest  in  land  within  the  4th  sec- 
tion of  the  Statute  of  Frauds,  and  therefore  need 
not  be  in  writing;  and,  secondly,  Uiat  the  oaa- 
tract  need  not  be  under  the  seal  of  the  corpora- 
tion.   Wells  v.  Hatob,  &o.t  of  Kimgetqk-cfos- 
Hull    ------     4W 

00  WETAHGS  BT  MATtRTKl)  WOUAM—Jdtmow 

Mgment—8d:4  WmA^e.l^—JffOamlcf  Yerifoa- 
tion  sworn  in  Guernsey,']  The  affidavit  verifying 
the  certificate  of  the  due  taking  of  anacknowledi;- 
ment  of  a  married  woman  under  3  &  4  Wm.  4,  c.  74. 
may  be  sworn  in  Guernsey  before  the  chief  bailiiT 
and  two  jurats  of  that  isUuid.  Be  Bleasor  Uabt 
Mamh    ------     478 


8. Acknowledameni—S  A  4  TTsk 4,c7^ 

Filing  Documents — Sveeial  Commissiem  not  rt- 
tumedJl  The  acknowledgment  of  a  deed  by  a 
married  woman,  under  3  &  4  Wm.  4,  a  74,  was 
taken  before  special  commissioners  in  Helboiiroe, 
but  the  documents  were  by  mistake  returned  to 
this  country  without  having  the  commtsBJon  an- 
nexed to  them : — ^The  Court, — upon  being  satis&d 
by  affidavit  that  the  admowledgmeot  had  been 
properly  taken  by  two  of  the  persons  to  whom  the 
commission  was  addressed, — allowed  the  docu- 
ment to  be  filed.— T^e  omissioii  of  one  of  thrcd 
Christian  names  of  one  of  die 


comnnsBiQDaa 


allowed  to  be  supplied  Idy  an  affidavit  of  identity. 
Be  Matiliul  Kitsatji.    Bb  £milt  Tbokas      478 

3.  — ^-  AdenowledgmesU  under  8^4  Wm.  4, 
e.  74— OmtMtofif  m  J^irai  of  Apdarii  ef  Verifiea- 
tian— Notarial  CeHiJSeaie.]  The  Court  allowed  a 
certificate  of  acknowledgment  onda  S  ft  4  Wm.4. 
c.  74,  taken  at  Loch  Haven,  Pennsylvania,  to  be 
filed,  notwithstanding  that  the  Juiat  of  tbeaflidavit 
of  verification  was  oeltetive,  in  not  nsndng  tiia 
place  where  the  sckno«1edgme&t  was  taken,  or 
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coinrtrnurai  bt  marbtto  wokah— eoned. 

describing  the  deponent, — ^there  being  a  notarial 
certificate  identifying  the  plkae  and  the  parties. 
He  Asv  CJoLDiffBi^L     -         -         -         -     667 

COPYBIOHT— Play— Infringement  -         -     672 
See  CoPTBiGHT  IN  Play. 

COFTXIOHI  Hr  play— DratiuUfc  Copyright— Jn^ 
frinaemerU,  what  anunmU  to—S  A  4  Wm,  4,  o.  15, 
«.  2.J  To  conatitiite  an  infringement  of  dramatic 
copyright  under  3  &  4  Wm.  4,  c.  15,  a.  2,  a  material 
aad  substantial  part  of  the  plaintiff's  dramatic 
pioductum  must  be  pirated.  Though  aa  appre* 
ciable  part  be  taken,  it  does  not  follow  as  a  con* 
vequence  of  law  that  the  plaintiff's  right  is  in^ 
fringed,  if  such  part  be  of  a  very  unessentiM 
nature,  or  very  unimportant  and  trifling  in  re- 
lation to  the  effect  of  the  whole  composition. 

CUATTEBTON  V.  CaYE  -  -  -  -       673 

OOBPOBATIOH— Contract  not  under  seal  -     402 

See  OOMTBAOT  BT  OORFOAATION. 

Batification        -         -         -         -     249 

See  MAWC'HEtfi'Hit  Impeovkmewt  Act. 

COB&UFT  FBAGfnCES—Klection— Agency  168 
See  Bbibebt.    2. 

Municipal  election        ....     591 

See  Bbibebt.    1. 

COBBTJPT  PBACnOEB  (XUHIGIPAL  BLSOTIOlO 
ACT.  1873  -  -  -  711,726 
See  Costs  of  Election  Petition. 

Bespondent  to  Election  Petition. 


COSTS — Counsel's  fees-^Befresher 
See  Hefbesheh. 


-     162 


County  Courts  Aets  .  --         -         92, 208 

See  Costs  undbb  Countt  Coubts  Acts. 
1»2. 

29 

See  Estoppel  bt  Judgment.    1. 

Prohibition        .  -         -         -     607 

See  Costs  of  Pbohibition. 


Security  -         -         - 
See  Secubitt  fob  Costs. 


«     488 


COSTS  OV  EL^OnOir  TKUTUm— Corrupt  Prae- 
tices  {Mumcipal  Eteelione)  Ael,  1872  (35  d;  86  Viet. 
c.  60),  «.  19,  mht'  l—Coets  of  Petition.']  The  costs 
of  and  incidental  to  a  petition  under  the  Corrupt 
Practices  (Municipal  Elections)  Act,  1872  (85  & 
86  Vici  c.  60),  are  in  the  sole  and  absolute  dis- 
cretion of  the  commissioner  who  tries  the  petition ; 
and  his  decision  cannot  be  leviewed  by  the  su- 
perior Court,  how  flagrantly  wrong  soever  it  may 
be. — Pn  ftn  unsuccessful  candidate  at  a  municipal 
election,  haying  been  joined  as  a  respondent  in  a 
petition  against  the  return  of  the  successful  can* 
didates,  a  case  was  stated  for  the  opinion  of  this 
Coort  as  to  whether  or  not  he  had  oeen  properly 
made  a  respondent ;  and  the  commissioner  orden^ 
that,  in  the  event  of  the  Court  being  of  opinion 
that  he  was  improperly  so  Joined,  P.  wastoreoeire 
his  costs  from  the  petitioner.  The  Court  haring 
decided  in  favour  of  P. : — Held^  that^  having  made 
him  a  'respofident,  it  was  not  competent  to  the 
petitioner  to  mj  that  P.  whs  not  properlj^  *'a 
party  to  the  petition,"  and  therefore  not  entitled 
to  costs.    Lovbbimg  v.  DAwsoN'(Ne.  2)     •     726 
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COSTS  OF  nomsmOTl—Practioe^Prohibition, 
Rutefor—Mayoi^B  Court.']  The  Court,  in  making 
a  rule  abeolute  for  a  prohibition  without  pleadings, 
may  grant  the  costs.  Wallace  v,  Allen  607 
COSTS  UVDEB  COUHTT  COUBT  AffTB—Certifioate 
under  80  <£  31  Viet.  c.  142.  f .  6— Review  of  Judge'e 
Diioretion.]  In  dealing  with  s.  5  of  the  County 
Courts  Amendment  Act,  SO  &  81  Vict  o.  142,  the 
question  is  not  simply  whether  the  action  should 
have  been  brought  in  the  superior  Court ;  but  the 
judge  is  justified  in  declining  to  certify  for  costs, 
if  he  is  reasonably  satisfied  that  the  action  should 
not  have  been  brought  at  all. — ^His  discretion  in 
this  respect  is  open  to  review. — Where,  therefore, 
the  judge,  although  a  substantial  claim  uf  rig^it 
was  put  in  issue  by  the  pleadings  and  contested 
at  the  trial,  refused  to  certify  for  costs  under  that 
section,  because  he  thought  that  the  action  was 
not  bondk  fide  brought  to  try  tlic  right,  bat  merely 
to  gratify  an  angry  feeling  against  the  defendant, 
the  Court, — Denman,  J.,  doubting, — declined  to 
interfere,  not  being  satisfied  that  the  judge's  dis* 
cretion  had  been  wrongly  exercised. — Hinde  v< 
Sheppard  (Iaw  Bep.  7  Ex.  21)  observed  upon. 
Stbaohet  v.  Jjord  Osborne  -         -         - 


2. CerHfUsaU  ufuier  30  A  81  Ftct  &  142,  s.  5 

— Plea  of  Noorjoinder  of  Co-contraetor$ — Amend- 
ment under  s.  38  of  the  Common  Law  Procedure 
Act,  1852.]  The  plaintiff  brought  an  action 
against  A.  to  recover  3562.  la.  for  coals  sold  and 
delivered.  On  the  same  day  as  that  on  which  the 
writ  was  issued  A.  sent  the  plaintiff  a  cheque  for 
3192.  Si.  8d.,  which  he  received  on  the  following 
day,  and  acknowledged  as  received  on  account. 
The  plaintiff  declared  against  A.,  who  pleaded  in 
abatement  the  non-joinder  of  two  co-contractors, 
B.  and  C.  The  plaintiff  thereupon  amended  his 
writ  and  declaration  imder  s.  88  of  the  Common 
Law  Procedure  Act,  1852,  by  adding  B.  and  0.  as 
defendants;  and  the  three  defendants  pleaded 
payment  into  Court  of  R  6s.  llcL,  payment  as  to 
the  residue,  and  never  indebted.  The  cause  was 
referred  to  an  arbitrator,  the  costs  to  abide  the 
event  of  the  award,  and  the  arbitrator  to  have 
power  to  amend  and  to  certify  for  costs. — The 
arbitrator  amended  the  plea  of  payment  according 
to  the  facts,  by  making  it  a  plea  of  payment  (ex- 
cept as  to  1/.  6$.  lid.)  by  A.  after  the  issuing  of 
the  writ,  and  before  the  pUa  in  abatement,  and 
before  the  action  was  commenced  as  tigainst  the 
other  two  defendants  by  the  amendment ;  and  as 
to  the  first  issue  he  found  by  his  award  that  the 
defendants  were  indebted  to  the  plaintiff  in  the 
sum  of  3222.  4s.  over  and  above  the  12.  6f.  lid. 
paid  into  (3ourt ;  at  to  the  issue  on  the  amended 
plea,  he  found  that  the  defendants  satisfied  an<i 
discharged  3102.  3s.  8d.,  parcel  of  the  claim,  by 
payment ;  and  he  directed  the  verdict  to  be 
entered  for  the  plaintiff  with  damages  32. 0«.  id., 
being  the  difference  between  the  two  sums  of 
3222.  4s.  and  3192. 3s.  8d.,  and  being  in  addition 
to  the  12.  6f.  lid.  paid  into  Court ;  and  he  refused 
to  certify  for  costs  under  30  &  31  Vict  c.  142, 
s.  5 : — Iieldj  that,  the  plaintiff  having  recovered 
in  the  action  against  the  three  defendants  less 
than  202.,  he  was  not  in  the  absence  of  a  certificate, 
entitled  to  the  costs  of  the  cause  even  as  against 

A.     BaLMAIN  V,  LlOKFOLD     -  .  .      808 
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C0UHSSL*8  VXS8— Beft«sher  ^  -  15S 
iSSs0  Befbbsheb. 

C0T7HTYC0TJBT— Judgment— Estoppel  -  SO 
See  Estoppel  bt  Judgment.    1. 

OOmrXT  VOTE— Notice  of  objection  -  297 
See  Vote  for  Paeliamemt.    2. 

OOVEITAIIT  HOT  TO  ABSlQfS— Landlord  and 
Tenant —  Breach  of  Covenant  not  to  underlet,  <f;o. 
— Waiver  by  Acceptance  of  Bent  —  Continuing 
Breach,"]  A  lease  of  a  farm  contained  a  covenant 
on  the  part  of  the  lessee  not  to  **  assign  or  demise 
to  or  permit  any  other  person  to  occnpy  the  pre- 
mises, or  any  part  thereof,  without  the  consent  in 
writing  of  the  lessor/'  and  a  proviso  for  re-entry 
by  the  lessor  for  any  breach.  By  agreement  in 
writing  the  leseee  underlet  a  portion  of  the  £ann 
to  one  T.  for  one  year  from  the  31st  of  January. 
1873,  and  the  lessor,  on  the  80th  of  September. 
1873,  with  knowledge  of  the  underletting,  dis- 
trained for  and  received  rent  due  on  the  2dth  : — 
Meld,  that  the  lessor  had  waived  the  breach  of 
the  covenant  not  to  *'  assign  or  demise  "  without 
consent ;  and  the  permitting  T.  to  remain  in  the 
occupation  of  the  land  during  the  remainder  of 
the  year  was  not  a  new  or  continuiug  breach  of 
the  covenant  not  to  **  permit  any  other  person  to 
occupy'*  without  consent.  Walbokd  v.  Haw- 
KIMS      ------     842 

PAXAfiB  TO  FEBSOHAL  ESTATE-Action  by 
executor  -  -  -  -  189 
See  Action  bt  ExEcrroB. 

DAXAOES — Joint  contract — Profit  to  one  'plain- 
tiff      800 

See  Damages  on  Joint  Conteact. 

libel — ^Arrest  of  judgment     -         -     602 

See  Libel. 

Salc^Postponement    -  -  -     698 

See  Damage  on  Ck)NTBAcrT  of  Sale. 

^—  Sale  of  goodwill — Public-house  -  466 
See  Goodwill. 


Sale  of  land 

See  Conditions  of  Sale. 
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DAMAGES  OH  OOHTBAOT  01  MiLR-Statute  of 
Fraude — PoUponement  of  Period  for  Performance 
— Parol  Variation — Condition  Precedent — Beadi- 
nese  and  WiUingneee  to  deliver — Waiver — Ettoppel 
— Measure  o^  Vamages.l  By  a  written  contract 
the  plaintiff  agreed  to  deliver,  and  the  defendants 
to  accept,  a  certain  quantity  of  iron,  of  greater 
value  than  102.,  in  the  month  of  June.  On  the 
2nd  of  June,  and  again  in  the  middle  of  June, 
one  of  the  defendants  saw  the  plaintiff,  and  ver- 
bally requested  him  to  allow  the  delivery  of  the 
iron  to  stand  over,  and  the  plaintiff  verbally  con- 
sented to  his  request.  On  the  1st  of  August  the 
plaintiff  pressed  the  defendants  to  take  delivery, 
and  the  defendants,  after  some  correspondence, 
wrote  on  the  9th  of  August  asking  for  further 
time.  The  plaintiff  again  waited,  but  without 
result  On  the  20th  of  October  the  plaintiff 
brought  his  action  for  non-acceptance  of  the  goods 
in  accordance  with  the  terms  of  the  written  con- 
tract.— It  was  contended  by  the  defendants  that 
by  reason  of  the  arrangement  to  postpone  deli- 
very and  acceptance  made  before  any  breach  of 
the  contract  the  plaintiff  could  not  recover  upon 
the  original  contract,  there  never  having  been 
readiness  and  willingness  to  deliver  or  any  tender 
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of  delivery  on  the  plsintiiTs  part  under  anieh  ooi- 
tract ;  and  that  the  plaintiff  oould  not  rely  on  sdj 
new  or  substitnted  contract  to  accept  at  a  later 
date,  such  contract  being  verbal  only: — ^ffefi 
that,  the  true  effect  of  what  took  place  between 
the  narties  being  that  the  plaintiiT  'voluntahlj 
withneld  ddiverv  at  the  request  of  the  defendants, 
no  new  contract  being  anhetttated  fcxr  the  cffigiaal 
written  oontraot,  the  plaintiff  was  entitled  to 
maintain  his  action :  and  that  the  damages  mmt 
be  estimated  according  to  the  markei-prioe  of 
iron  at  a  reasonable  time  after  the  laat  request  of 
the  defendants  to  withhold  delivery.  Hxcxxis 
«.  Hatnes       -         »         »         •  -    Ml 

BAXAOXB  OH    JOIET   OOETBACT  —  Damaga^ 

Meaaure  of —-Joint  Contraetore — Setrojf- — Beeoi^ 
ment  of  eome  of  several  Penone  Jointly  ooniraM 
ioith,']  In  ail  action  for  breach  of  a  oo&tiaet  fcr 
the  quick  diDcharge  of  a  ship  made  with  seven! 
persons  jointly,  where  some  of  the  plaiDtiiK  hsd 
made  profits  by  reason  of  such  breach  of  cavitrMt 
which  they  would  not  otherwiae  have  made, 
tlirough  another  ship  in  which  they  wera  inte- 
rested having  been  substituted  for  the  porpose  for 
which  the  former  ship  was  reqnireii : — HMy  that 
the  amoant  of  the  joint  damages  oonld  not  be  re- 
duced by  the  profits  so  made  by  some  of  the  f^ain- 
tiffs  individually.  Jebsen  v.  East  and  West 
India  Dock  Company  -         -         -        ' 


BASrOEBOUS  BUIIiDIirO— Surveyor's  certificate 
See  Manchesteb  Impbovexent  Act.  [H9 

DEATH — ^Damage  to  personal  estate — ^Executor 
See  Action  bt  Ezbcutob.  [1S9 

DECK  GABOO— Ship— Seaworthiness         -        1 
See  Seawobthinebs. 

DSCLAEATIOE  DT  EEtOHlBITlCnr  -     3T9 

See  Pbohibition,  Declaration  in. 

DEFXCIKHOT   Of   SATB8— Liability  tn  make 
good  -----      76 
See  AwBEflaBfENT  to  Poob*ratk.    2, 
DEFOtOT  OH  SALE— Forfeiture     -         -     63S 

See  Ck)NDinoNs  of  Sale. 
DEVISE  TO  ■•CEILDBEE''— TF3Z,  AttaMtion  of 
—Deviae  to  *'  Children  "aea  Class,  aeJoimt4enaMU 
—WiOe  Act{7  Wm.id:l  VicL  &  26),  ss.  9,  15.] 
Testator  devised  lands  tc  his  niece  Sarsh  for  life, 
and  after  her  death  to  her  husband  Joseph  for  his 
life,  and  then  **  to  be  equally  divided  among  the 
children  of  the  above-named  Joseph  and  Sarah, 
either  by  the  proceeds  f^m  the  sale  of  the  pro- 
perties or  otherwise,  as  may  be  considered  most 
advantageous  at  the  time." — ^Tbere  were  eight 
children  of  the  mece  living  at  the  date  of  the  will 
and  at  the  death  of  the  testator,  of  whom  two  vers 
respectively  named  Thomas  and  Sarah.— Thcmas 
was  an  attesting-witneas  to  the  will.  Sanh  was 
present  when  the  testator  executed  the  will,  bat 
she  did  not  sign  it  in  his  presence  so  as  to  maks 
her  a  good  attesting-witness  within  the  Statute 
of  WilU  i—Held,  that,  the  devise  being  to  the 
'*  children,"  as  joint-tenants,  and  not  as  tenanti 
in  common,  the  forfeited  shares  of  the  attesting- 
witneases  (assuming  Sarah  to  have  been  an  at- 
testine- witness)  survived  to  the  other  joint-teoants, 
and  did  not  pcuBS  to  the  heir«t-law. — Qacrs, 
wiiether  Sarah  could  be  considered  as  an  attest- 
ing-witneas at  all  ?    Fell  V.  BwDom     -    TOl 
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DIBOLOinBl  OF  POUOT— Fize  inBiur&noe 

See  FiBK  iNSUBAiroK.  [Xz.  Oh.  688 

DIBOOVXRT— Documents     -         -         -     882 
Bee  PBODUCTnoK  of  Dooumknts.    1. 

BOCXB— Use  of— -Interest  in  land  -         -     408 
Bee  GoNTBAOT  bt  Cobpobatiok. 

B0CUMZHT8— ibispection— AdmisaloQ  of  posses- 
sion -         -         -         -  -         " 
Bee  Pboduotiok  of  Dooumbnts.    2. 
■  Prodnction        -         -         -         - 
Bee  Pboduotion  of  Docuhbkts.    1 . 

DOUBUS  HOXnrAXIOir— Municipal  election  476 
Bee  Nomination. 

DSAXATIO  OOFYSI0ET— Infringement  -     678 

Bee  COFTBIGBT  IN  PULT. 


>A     l.-l. 


108 


IT — Interruption — Aoquiescenoe 
Bee  Intkbbuftion  of  Eabembnt. 

ZCOIJE8IA8nOAL  LAW— Simony  - 
Bee  Sdiont. 

XlXCXIOir,  WmOIPAL—BaJlot  paper    - 
Bee  Ballot  Pafeb. 

—  Bribery  -         -         -         - 

Bee  Bbibbbt.    1. 

Costs  ofpetition 

Bee  Costs  of  Election  Petition. 
-^—  Double  nomination 

Bee  NoiiiNATtON. 

Bespondent  to  petition 

Bee  Bespondent  to  Election  Petition. 

EUBOnOir,  PABLUIGEHTABT    -        886,  897 
Bee  Vote  fob  Pabliamext.    1,  2. 

—  Joint  candidature — ^Agency   -         -     168 

Bee  Bbibebt.    2. 

SIBCTIOV— Polling  station— Bight  of  candidate 
Bee  Polling  Statio.v.  [819 

ZLXCnOir  PSTmOV— Ck>8t8  -     788 

Bee  Baluot  Papeb. 

Costs      -----     786 

Bee  Cost  of  ELEonoN  Petition. 


-  618 


788 


-  691 
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SVBOLMZHT  01  KBLTlCLEB-'AUomeif^Artieiee 
of  Clerkehf'p — Enrolment  nuno  pro  ttmo— -6  A  7 
Viet,  0. 78, «.  8.]  The  mere  failure  to  obtain  pay- 
ment of  a  debt  due  to  the  clerk  at  the  time  of  his 
entering  into  articles,  so  as  to  enable  him  to  pay 
the  stamp-duty  and  enrol  the  articles  and  affidavit 
within  the  time  limited  by  the  statute,  is  not  such 
a  disappointment  of  a  ^  reasonable  expectation  " 
tliat  he  would  be  prepared  with  the  money  in  due 
time  as  will  induce  tiie  Court  to  allow  the  articles 
to  be  enrolled  nunc  pro  tunc  Ex  paste  Ban- 
yabd     - 

ZQIJITABZiI  OLAIX— Interpleader 

Bee  Execution  Cbeditob. 
— ~-  Interpleader      -         -         -         -     664 

Bee  Sepabatb  Estate  of  Wife.    1. 

SQinrABLS  aa-^aV—Bm  of  Exckanqe—ToH 
PapnsiU  6y  Drower — KquUMe  Bet^ff  by  Aeeeptor 
—Jkmkmpt  Act,  1869  (32  <fr  83  Viet.  e.  71), «.  39.] 
To  a  declaration  by  the  holder  sgainst  the  accep- 
tor of  several  bills  of  exchange,  the  defendant 
pleaded,  by  way  of  equitable  defence,  that  the 
diawen  became  bankrupti  and  that  the  plaintiff 
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received  4252.  as  a  dividend  from  their  estate  on 
account  of  the  bills,  and  as  to  that  sum  was  suing 
onlv  as  trustee  for  the  drawers;  and  the  pica 
claimed  to  set  off  a  debt  due  to  the  defendant 
from  the  drawers : — Hdd,  a  good  equitable  de- 
fence pro  tanto.    Thobnton  v,  Matnard  -     696 

Z8T0FPEL— Dill  of  lading    -  .         .     668 

Bee  Bills  of  Ladino  Acrr. 
Building  society — Arbitration  clause      679 

Bee  Building  Socibtt. 

Judgment  -         -         -  89, 164 

Sm  Estoppel  bt  Judoubnt.    1, 2. 

Bailway  company — Advice-note       -     807 

Bee  Estoppel  bt  Conduct. 

S8T0PFXL  BY  OOHBUCT— iZaiZiooy  Company-^ 
Common  Carriers — Negligence — E$toppel.j  The 
plaintiff  bought  goods  which  were  to  be  consigned 
'  to  him  at  Liverpool  from  Bt.  Helen's  by  the  de- 
fendants' railwav.  On  the  7th  of  July,  1878,  the 
plaintiff  received  advice-notes  from  the  defendants 
informing  him  that  three  paroels  of  goods  had 
been  received  by  them  for  his  account,  and  that 
they  held  them  subject  to  lus  order  and  to  the 
payment  of  rent  ana  charges.  The  plaintiff  im- 
meidiately  instructed  his  broker  to  Bell  the  whole. 
Early  in  August  the  plaintiff  received  invoices  of 
the  three  parcels  from  his  vendors,  and  paid  for 
the  whole  by  an  acceptance  which  was  duly 
honoured.  The  goods  were  sold  on  the  21st  of 
August,  and  the  rent  and  charges  on  the  three 

Earcels  were  paid  to  the  defendants  by  the  broker : 
ut  it  turned  out  that  tteo  paroels  only  had  been 
delivered  to  the  defendants  (the  third  still  re- 
maining on  the  premises  of  the  vendors),  and  the 
plaintiff  was  obliged  to  pay  to  his  veudees  52. 4«.  Id., 
the  difference  between  the  price  at  which  they 
had  bought  the  third  parcel  and  what  they  had 
to  pay  for  other  goods.  The  defendants'  servants 
were  aware  on  the  9th  of  July  that  they  had 
never  received  the  third  parcel,  but  no  notice  of 
the  mistake  was  given  to  the  plaintiff  until  the 
Ibt  of  September,  after  the  goods  had  been  re-sold 
aod  the  charges  paid : — HM,  in  a  special  action 
for  non-delivory  of  the  third  parcel,  with  a  count 
in  trover,  that  the  defendants  were  not  estopped 
from  shewing  that  the  goods  had  never  reached 
their  hands,  and  consequently  could  neither  be 
liable  in  trover  nor  for  breach  of  contract  in  not 
delivering  the  goods. — Ordinary  definitions  of  an 
estoppel  in  pais.  Cabb  v.  the  London  and 
North  Westebn  Bailwat  Company         -     807 

ESTOPPEL  BT  TUHOWSST-^ndament  of  an  In-' 
ferior  Cowrt  of  Oompetent  Juriedietion — County 
CouH—Coste—Certifleate  under  80  <£  81  Viet.  e. 
142,  s.  6,  not  affeeUd  by  the  PromeUm  in  19  A  20 
Viot,  c  108,  9.  39.]  A.  occupied  a  cottage  under 
B.;  who,  on  the  14th  of  Harch,  1873,  proceeded 
against  him  before  magistrates,  under  statute  1  9t 
2  Vict.  e.  74,  for  not  quitting  on  a  week's  notice, 
and  obtained  a  warrant  or  order  for  his  eviction, 
and  turned  out  him,  lus  family,  and  furniture  on 
the  21st  of  April. — B.  then  sued  A.  in  the  Bead- 
ing county  court  for  29s.  alleged  to  be  due  for 
twenty-nine  weeks'  **  rent  of  a  cottage,"  at  Is.  per 
week ;  and  in  support  of  his  claim  he  put  in  an 
agreement  siened  by  his  agent,  and  purporting 
to  be  "  marked  "  by  A.  A.  swore  that  lus  tenancy 
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was  a  yearly  and  not  a  weekly  tenancy,  that 
the  agreement  produced  was  fraudulent,  and  that 
the  mark  purporting  to  be  his  was  not  put  thereto 
by  him  or  by  his  authority.  The  judge  gave 
judgment  for  A., — affirming  the  tenancy  to  be 
yearly. — In  Aug^ust,  1878,  A.  took  out  a  summons 
in  the  county  court  against  B.,  to  recover  dam- 
ages for  the  eviction,  and  for  injury  to  his  goods. 
The  proceedings  on  the  summons  were  stayed  by 
B.  by  giving  a  notice  and  making  a  deposit  with 
the  registrar  of  the  court,  under  19  &  20  Viot. 
e.  108, 8.  89. — A.  then  brought  his  action  in  this 
Court.  The  pleadings  raiseid  the  question  of  fact 
whetlier  the  teuanoy  was  a  yearly  or  weekly 
tenancy ;  and  there  was  also  a  replication  setting 
up  the  judgment  of  the  county  court  by  way  of 
estoppel ;  and  at  the  trial  the  jury  found,  upon 
the  evidence  before  them,  that  the  tenancy  was 
weekly.  The  judge,  however,  ruled  that  the 
judgment  of  the  county  court  (on  proof  that  the 
matter  tried  in  that  court  was  the  same  as  that 
in  issue  in  this  Ck)urt)  was  a  conclusive  estoppel 
against  the  defendant ;  and  thereupon  he  directed 
a  veidict  to  be  entered  for  the  plaintiff  (the 
damages  being  assessed  by  the  jury  at  Sl.\  re- 
serving leave  to  the  defendant  to  move  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  opinion 
that  he  was  not  concluded  by  the  trial  and  judg- 
ment in  the  county  court:  —  Bddy — upon  the 
argument  of  the  rule  and  of  a  demurrer  to  a  re- 
joinder of  nul  tiel  record, — ^that  the  judgment  of 
the  county  court,  being  a  court  of  competent 
jurisdiction,  was  conclusive  as  an  estoppel. — At 
the  trial  the  judge  declined  to  certify,  under  30  & 
31  Vict.  c.  142,  8.  5,  that  **  there  was  sufficient 
reason  for  bringing  the  action  in  the  supenor 
Court : " — Eddy  that  he  was  justified  in  ao  aoing. 
notwithstanding  that  the  plaintiff  was  prevented 
from  suing  in  the  county  oourt  by  the  defendant's 
availing  himself  of  19  &  20  Vict,  c  108,  s.  39  :-- 
Bdd,  luso,  that  that  provision  does  not  affect  the 
discretion  o£  the  judge  as  to  certifying  under  30 
&  31  Viot  0. 142, 8. 5.    Flittbbs  v.  Allfbbt   89 

2.  Plecuitng — Judgment  in  previous  Action 

— Estoppel^IieleaBe — Condition  wBeequent — Com- 
position  Deed."]  To  a  declaration  on  a  bill  of  ex- 
change by  the  plaintiff^  as  indorsee,  the  defend- 
ant, the  acceptor,  pleaded  by  way  of  estoppel, 
setting  out  the  proceedings  in  a  former  action  by 
the  plaintiff  upon  the  same  bill  of  exchan^,  in 
which  former  action  the  defendant  had  pleaded  to 
the  further  maintenance  a  composition  deed  exe- 
cuted after  action,  by  which  the  defendanfs 
creditors,  including  the  jilaintifl^  agtoed  to  Mleaae 
him  from  ih&t  debts  in  consideration  of  his 
agreement  to  pay  a  composition  by  two  instal- 
ments, with  a  proviso  that,  on  de&ult  in  payment 
of  the  composition,  the  release  was  to  become 
null  and  void.  The  plea  then  set  forth  that  the 
plaintiff  had  replied  to  such  plea  in  the  first 
action  the  non-payment  of  the  first  instalment 
under  the  deed,  and  that  the  defendant  had  re- 
joined, on  equitable  gromids,  a  mistake  in  non- 
payment on  the  proper  day  and  a  subsequent 
tender ;  that,  thereupon,  the  plaintiff  struck  out 
the  replication,  confessed  the  plea,  and  taxed  his 
costs  under  the  rule  of  Trinity  Term,  1858,  which 
were  paid,  and  that  snoh  determination  of  the 
first  action  estopped  the  plaintiff.from  bringing 
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the  present  action.     Beplieatkn  tlwt  afler  ft? 
proceedings  in  the  first  action,  and  bete«  tbi 

5 resent  action,  a  second  instalment  under  tt« 
eed  became  payable;  that  the  defendantjmd  madt 
default  in  payment  of  it,  and  that  theaDsby  tbe  Te> 
lease  in  the  deed  became  null  and  Toid  : — Hdi, 
that  the  replication  was  good.  Hall  v,  Ijcvt   1M 

SVIDXVGS — ^Bill  of  exchange— Authority  to  draw 
See  ATTTHOBmr  to  draw  Bill.         [630 

Lobs  of  ship — ^PeriU  of  the  sea    Sz.  Ol  60B 

See  Insurable  Intbrbst. 


Kegligence        -         -  -- 

See  EvinxKGB  of  Khgugesce,     1,  2. 

SVHISVCE  07  nOLIGXSGB — jRaiheof  Com- 
pany— Cher-cnnoding  (Jarriagea — Inavffieitmcf  or 
Staff  to  control  the  ordinary  AMetMagB  of  i*ai- 
%tnqeT%  at  Stations.']  The  plaintiff  viaa  a  pas- 
senger by  the  defendants'  railway.  At  G.  slatioB. 
the  compartment  in  which  the  plaintiff  was  bebf 
already  full,  three  extra  passengers  got  in,  not- 
withstanding the  plaintiff's  remonatmieea  At 
the  next  station  the  plaintiff  again  remonatiated, 
and,  there  being  a  Isdrge  number  of  penons  on  the 
platform  and  few  porten  in  attHkdaoioe^  the  car- 
riage-door was  opened,  and  more  attempted  io 
enter  the  carriage,  but  were  preveated  by  the 
plaintiff  and  the  other  passengers.  After  the 
train  had  moved  on,  the  carriaf^-door  remaiaiiig 
open  all  along  the  platform,  a  porter  slammed  the 
door  to  just  as  it  was  entering  the  tunnel ;  and 
the  hand  of  the  plaintiff,  in  conseqoenoe,  as  lie 
swore,  of  the  inconveniently  crowded  stale  of  the 
carriage,  was  omshed  in  the  hiagec— Add,  that, 
though,  taken  singly,  these  sevend  oiieuoistanoeB 
might  not  have  been  sufBcient  evjdenae  of  negii- 

Sence  to  charge  the  defendanti,  yet,  oooibined, 
iey  shewed  such  a  careless  and  impfopor  mode 
of  conducting  the  businesB  of  the  oompanj  as  to 
justify  the  iuiy  in  finding  them  guilty  of  negli- 
gence which  was  a  cause  of  the  aeeidoit.  Jack- 
son V,  MBTBOFOLrrAK  Railway  Ck>MPA]nr  -      4$ 

S. SaHway   Company  —  NegUgemete  in 

allowing  an  unsound  Truck  to  Irtnd  «b  IAs  Imm 
witkouidue  Examination.]  The  Gnat  Easten 
Bailway  ConiDany  have  a  junctioo  at  Feisrtx^ 
rough,  at  which  junction  they  receive  ftom  other 
lines  merebandise  in  trucks  to  the  extent  of  mate 
than  20,000  weekly,  to  be  oon^i^ed  by  them  to 
London.  In  the  course  of  a  journey  tiam  Peter- 
borough to  London,  one  of  these  foreign  tracks, 
laden  with  coal,  broiKe  down  in  oonseouenee  of  the 
fracture  of  an  axle,  and  caused  the  areak-van  to 
come  into  collision  with  a  pasaengertimuiivwlwv^y 
the  plaintiff  (a  pessengar)  sustained  injury.  The 
truck  in  question  belonged  to  a  waggon  oompany, 
whose  duty  it  was  to  keep  it  in  repair.  The  ooarae 
of  business  at  Peterborough  was,  that  every  truck, 
before  coming  on  to  the  defendants'  line  under- 
went some  khid  of  examination  as  to  its  geaevsl 
fitness  to  travel.  The  particular  truck,  wfaeo 
submitted  to  such  examination,  was  found  to  hsxe 
a  defective  spring,  and  a  aerious  cnu^  in  one  of 
its  main  timbers,  and  it  was  aoeosdinf^y  tekes 
into  a  siding,  and  was  detained  there  four  or  fitf 
days,  for  the  purpose  of  having  a  new  firing  pet 
on.  The  truck  (wbieh  had  not  been  unkaded) 
was  then  aent  on,  with  a  direetkm  cbalked  on  it 
by  a  servant  of  the  wi^ggon  eompany,  that  it 
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ahoold  "  slop  at  Peterboioagk.fov  j^/patn  when 
empty."    Upon  a  ninate  exandnatioii  of  the  tmok 
after  the  aooident,  it  wm  found  that  the  fore-axle, 
which  wae  3^  inohes  thick,  had  acrosa  it,  near  the 
wheel,  an  old  crack  an  inch  and  a  quarter  deepi 
and  this  was  admitted  to  have  been  the  sole 
oeuse  of  the  break-down. — There  was  conflicting 
eyidence  as  to  whether  or  hot,  re^rd  beinp  had 
to  the  extent  of  the  traffic  at  tne  junction,  it  was 
possible  to  have  disooTered  this  defect  in  tiie  axle 
by  any  practicable  examination  at  Peterborough ; 
and  the  following  questions  were  submitted  to  the 
jury — 1.  Would  the  defect  in  the  tude  whioh  was 
the  cause  of  the  accident  have  been  discovered  or 
disooyerable  upon  any  fit  and  careftil  examina- 
tion of  it  to  which  it  might  have  been  subjected? 
2.  Was  it  the  duty  of  tlie  defendants  to  examine 
this  axle  by  scraping  off  the  dirt  and  minutely 
looking  at  it, — so  minutely  as  to  enable  them  to 
see  the  oradc,  and  so  to  prevent  or  remedy  the 
mischief?    3.  If  that  was  not  their  duty  upon 
the  first  view  of  the  truck,  did  it  beoome  their 
duty  so  to  do  when,  upon  having  discovered  the 
defect  [i.e.  in  the  spring  and  in  the  sole  of  the 
truck],  they  ordered  it  to  be  repaired,  and  it  re- 
mained four  or  five  days  upon  their  premises  for 
the  purpose  ? — The  jury  answered  the  first  ques- 
tion in  the  affirmative  and  the  second  in  the 
negative;   and  to  tho  third  qtiestion  they  an- 
Bwered— "  It  was  their  duty  to  require  from  the 
waggon  company  some  distinct  assurance  that  it 
had  been  thoroughly  examined  and  repaired.'*  ~ 
The  learned  judge  thought  the  last  answer  im- 
material, and  directed  a  verdict  for  the  defend- 
ants, reserving  leave  to  the  plaintiff  to  move  to 
enter  a  verdict  for  him  for  an  agreed  sum,  if  upon 
the  Huts  and  findings  of  the  jury  the  Oourt  should 
be  of  opinion  that  the  defendants  had  been  guilty 
of  negligence : — ^HeU,  that  upon  these  findings 
the  plaintiff  was  entitled  to  a  verdict ;  for  that, 
although  it  might  not  have  been  the  du^  of  the 
defendants  themselves  to  cause  the  truck  to  be 
properly  examined  and  repaired  upon  its  arrival 
at  Peterborough  junction,  it  was  somebody's  duty 
to  do  it,  and  the  defendants  were  guilty  of  culpa- 
ble negligence  in  not  satisfying  themselves  that  a 
proper  examination  had  tucen  place  before  they 
allowed  the  truck  to  proceed.    Riohabdsom  v. 
Thb  Griat  EAffTSBK  Railwat  Ck)iiPAinr  -     €86 
UJSCUTIOV  OBSDIIDB  —  Interpleader  Inue — 
EguitahU  CUUm — Bankrvpt  eontraeting  new  DebU 
whUd  trading  vnth  Car^sent  of  Tnutee-'S2  A  38 
Ffct  0. 71, «.  26.]    Upon  an  interpleader  issue,  the 
Court  will  take  notice  of  equitable  rights,— Den- 
man,  J.,  doubting. — Jhmotin  v.  CaMn  (LawBep. 
10  G.  P.  554),  foltowed.  In  1870E.  was  adjudicated 
A  bankrupt,  and  was  allowed  by  the  trustee  toeairy 
on  hlB  badness  for  the  benefit  of  his  creditors. 
In  1875,  a  creditMv  whose  debt  had  been  con- 
tracted whilsty  and  who  was  ignorant  of  the  ^t- 
oumstances  under  whioh,  K  was  so  trading,  ob- 
tained a  judsment  against  him,  under  which  the 
sheriff  seizea  in  execution  ftirniture  which  £.  had 
acquired  by  means  of  the  profits  of  such  trading. 
Upon  an  interpleader  issue,  in  which  the  trustee 
was  plaintiff  «id  the  execution-creditor  defend- 
ant : — ^HeU,  upon  the  ahthority  of  TVou^Atoa  v. 
QHSLee  (Amb.  829),  that,  as  a  Court  of  equity 
wonldy  under  the  cjwnmshuioes^  deoiee  the  goods 
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to  be  the  goods  of  the  execution  creditor,  the  some 
result  must  follow  upon  an  interpleader  issue  in  a 
Court  of  law.    Engblback  v.  Nixon         -     845 

XXECHnON  07  WILL— Attestation        -     701 
Bu  Devibb  to  Childrkv. 

ZZBCirTO& — ^Action   bv — ^Damage    to  personal 
estate  -  '      -         -         -     189 

See  Aonosr  bt  Exscutob. 

lACfTOSS  KtSta^—Ageni  ''intrusted  Vfith  the  Poe- 
fSMtofi  of  Ooode*'  within  5  d;  6  Vict.  c.  S^—Agent 
a  Broker  and  alio  a  Warehtntse-keeper,  and  Goode 
delivered  to  him  in  the  latter  Capacity.']  A  ware- 
house-keeper who  has  goods  deposited  with  him 
as  such  is  not  **  an  agent  intrusted  with  the  pos- 
session" of  them,  within  the  Factors  Act,  5  &  6 
Vict.  c.  39,  although  he  be  also  a  broker,  and  is 
usually  employed  ^  sell  the  goods,  but  always 
upon  specific  insinictions  .for  that  purpose  re- 
ceived from  the  principal. — One  Slee  curried  on 
the  business  of  a  sheep's  wool  broker  in  Liver- 
pool, and  also  that  of  a  warehouse-keeper.  In  his 
oapacitj^  of  warehouse-keeper  he  was  m  the  liabit 
of  receiving  from  the  plaintiffs,  merchants  in 
London,  bills  of  lading  for  sheep's  wool  and  goat's 
wool  to  arrive  in  Liverpool,  wtdeh  when  landed 
was  deposited  in  his  warehouses,  under  directions 
to  send  tl^e  plain tifis  a  report  and  valuation,  but 
he  was  not  authorized  to  sell  without  specific  in- 
structions. The  sheep's  wool  so  deposited  with 
him  was  usually  sold  by  Slee,  and  tne  proceeds 
received  by  him  for  the  plaintiffd.  The  goats' 
wool  Slee  never  sold,  he  not  being  a  goats  wool 
broker. — Having  wools  of  the  plaintiffs  of  botii 
descriptions  in  his  warehouse,  but  not  having  any 
instructions  for  the  sale  of  either,  Slee  professed 
to  pledge  the  whole  with  the  defendants,  bankers 
in  Liverpool,  by  a  letter  in  which  he  undertook  to 
hold  them  as  trustee  for  the  defendants,  to  secure 
the  sum  advanced: — Held,  by  the  Exchequer 
Chamber,— afiOrming  the  judgment  of  the  Court 
of  Common  Pleas, — that  Slee  was  not,  as  to  any 
of  the  wools  so  agreed  to  be  pledged,  *'  an  agent 
intrusted  with  the  possession,"  within  the  Fac- 
tors Act,  5  &  6  Vict  c.  39. — Per  Blackburn,  J. : — 
The  intention  of  the  Factors  Act,  5  &  6  Vict.  c.  39, 
was,  that,  where  a  third  person  has  intrusted 
goods  or  the  documents  of  title  to  goods  to  an 
agent  who  in  the  course  of  such  agency  sells  or 
pledges  them,  he  should  be  deemed  by  tJbat  act  to 
have  misled  anyone  who  bon&  fide  deals  with  the 
agent,  and  makes  a  purchase  from  or  an  advance 
to  him  without  notice  that  he  was  not  authoriased 
to  sell  the  goods  or  to  procure  the  advance.  Per 
Bramwell,  !B. : — The  statute  was  meant  to  apply 
to  those  cases  where  one  person  has  given  an  ap- 
parent authority  to  another,  and  a  third  person 
has  dealt  with  that  other  in  the  belief  that  the 
authority  really  existed.  Cole  v,  Thb  Nobth 
WxsTBBN  Bank         ...  Xx.  Oh.  354 

r AILOXS  07  OOimSiaATIOV— AOa  of  Leaee- 
heide^Eqyd^  of  BedempUon—Otnenant  for  Title 
— Money  had  and  reeeiveAi]  Leasehold  premises 
were  mortgaged  by  S.,  who  subsequently  married 
L.  After  the  death  of  L.,  his  executors  concurred 
in  a  sale  by  the  mortgagee  to  C,  and  received  the 
balance  of  the  purchase-money  afker  payment  of 
the  mortgage-debt,  intereel^  and  expeiuws,  and,  in 
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the  bond  fide  belief  that  L.  was  legally  entitled 
to  the  eqaitj  of  redemption,  diB{waed  of  tach 
balance  as  part  of  his  estate.  8.,  the  widow  of 
L^  afterwards  filed  a  bill  against  0.,  the  pur- 
chaser, to  recover  the  property,  and  obtainea  a 
decree  agcdnst  him  for  the  value  of  the  equity 
of  redemption, — 0.  being  treated-  as  assignee  of 
the  mortgage : — Held,  that  G.  could  not  recover 
back  the  money  paid  to  the  executors,  as  upon 
a  &ilureof  couMideration ;  but  must  have  recourse 
to  his  remedy  upon  the  covenant  for  title,  if  any. 
Clakeo.  Lahb  -         -         -         .     8S4 

Sale— Work  and  labour  -         -     271 

See  Pbopsbtt  ih  Goods.    2, 

TIRE  nreUSAVGS— PfoviM  that  twbeemtent  In- 
$urance  $hotdd  be  ditdoeed — Marine  PoUey,  when 
Goods  cocfred  by  —  Ooode  in  SUvedart^e  Ware- 
houee."]  The  plaintiffs  effected  a  policy  of  insur- 
ance with  the  defendant  as  chairman  of  a  fire  in- 
surance company  for  30002.,  **  on  wool  in  b^es  or 
fleeces  *  greasy '  and  '  washed/  in  all  or  any  shed 
or  store,  on  station,  or  in  transit  to  Sydney  by  land 
onlv,  or  in  any  shed  or  store,  or  any  wliarf  in 
Sydney,  until  placed  on  ship."  The  policy  con- 
tained a  provision  as  follows : — **  No  claim  shall 
be  recoverable  if  the  property  insured  be  pre- 
viously or  subsequently  insured  elsewhere,  unless 
the  particulars  of  such  insurance  be  notified  to  Uie 
company  in  writing."  The  plaintifiTs  subsequently 
effected  an  insurance  with  a  Marine  Insurance 
Gompany  to  cover  16.500JL  upon  wool,  the  risk 
being  described  as  ^'at  and  ttom  the  Biver 
Hunter  to  Sydney  per  ships  and  steamers,  and 
thence  per  ship  or  ships  to  London,  including  the 
risk  of  craft  from  the  time  that  the  wools  are  first 
waterborne  and  of  transhipment  or  landing  and 
re-shipmeot  at  Sydney."  The  firequent  practice 
at  the  poit  of  Sydnev  is  that  wool  arriving  there 
for  shipment  is  not  delivered  direct  to  the  ship  for 
whicli  It  is  intended,  but  is  conveyed  to  the  stores 
belonging  to  the  persons  who  are  acting  as  the 
stevedores  of  the  ship,  and  is  there  pressed  for  the 
purpose  of  reducing  its  bulk.  By  the  practice 
and  course  of  business,  the  stevedore's  receipt  is 
regarded  as  between  the  ship  and  the  shippers 
as  equivalent  to  the  mate's  receipt^  and  bills  of 
lading  are  given  in  exchange  for  it  Certain  wool 
belonging  to  the  plaintiffs  was  forwarded  by  seve- 
ral cousignmentd  by  several  steamers  from  the 
Biver  Hunter  to  Sydney.  The  plaintiff's  agent 
at  Sydney  had  the  wool  conveyed  on  its  arrival 
to  his  own  stores,  for  the  purpose  of  being 
weighed,  and  entered  into  a  contract  for  its  con> 
veyanco  to  London  on  board  a  ship.  The  wool 
was  then  conveyed  from  the  warehouses  to  the 
stores  of  the  stevedores  of  the  ship,  who  gave  the 
usual  receipts  for  the  same.  While  in  the  steve- 
dores' warehouses,  a  portion  of  the  wool  was 
destroyed  or  damaged  bv  a  fire,  and  the  plaintiffs 
sought  to  recover  such  loss  upon  the  policy 
effected  with  the  defendant's  company.  The 
company  resisted  the  claim,  upon  the  ground  that 
the  policy  of  marine  insurance  above  mentioned 
came  within  the  terms  of  tiie  provision  in  the  fire 
policy,  and  ought  to  have  been  communicated  to 
them  :— Held,  that  the  marine  policy  did  not 
cover  the  wool  in  the  stevedore's  warehouses,  and 
was  not  such  an  insurance  as  the  plaintifb  were 
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boond  under  the  proviaiofiia  in  the  fire  policy  to 
notify  to  the  defendanf s  company,  and  that  tlje 
plaintiflk  were  therefore  entitled  to  recover.    Tee 

AUBTRAUAH    AaBIOULTUBAL  GoJlFAirT    ff.   BaCV- 
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rO&BEABAVCETOBBLIVIBr-Saleof  goods  i6B 
See  Damages  obt  Ck>HTBAGT  of  Saul 

FOBZIGB  AVZBAaX  STATBHXBT— JTaWm  Jb- 
•ttranee — *'  Qeneral  Average  <u  per  Foreign  Sttde" 
meni"  —  *^  WamuUed  free  from  Average  unJUm 
general " — Voyage  broken  up  before  Arrival  ai  Fort 
of  DeetiiuUion,']    A  policy  of  insurance  on  a  cargo 
of  wheat  shipped  fn>m  Varna  to  AfazeeiUed  ow- 
tained  the  usual  memorandum  against  av6iaf:« 
unless  general,  and  the  following  term,  **  geneal 
average  as  per  foreign  statement." — The  sLifi. 
after  starting  from  Varna,  met  withlieavy  weather, 
and  was  formd  to  carry  a  great  nrese  of  canvas  to 
avoid  a  lee  shore.    This  caused  her  to  strain  very 
much,  and  having  sprung  a  leak  and  beoome 
otherwise  disabled,  she  was  brought  to  the  port  of 
Constantinople.    It  was  found,  on  a  eorvey,  that 
a  fifth  of  the  wheat  had  been  damaged ;  and  tiie 
surveyors  recommended  that  the  Toyage  abonid 
end  at  Constantinople,  and  the  damaged  part  of 
the  wheat  should  be  sold«  and  the  reat  txaoahipped 
to  Marseilles.    It  appeared  that  the  refMors  neces- 
sary for  the  ship  would  have  taken  from  ooe  to 
two  montha    Under  these  circumstances,  the  re- 
commendation of  the  surveyors  was  carried  out 
and  an  adjustment  of  average  in  remet  of  ship 
and  cargo  was  made  at  Constantinople.    In  soeh 
adjustment  the  damage  which  the  cargo  of  wheat 
Itaii  sustained  was  tr^ted  as  general  average,  and 
in  accordance  with  such  average  adjustment  a 
certain  sum  of  money  became  payable  by  tbe 
underwriters  upon  the  policv.    The  law  by  which 
the  adjustment  ought  to  have  been  regelated 
according  to  tlie  law  and  usages  prevailing  at  Con- 
stantinople under  the  circumstances  was  the  Uv 
of  Fmnce,  and  the  average  acyustment  was  maiie 
up  in  all  respects  in  conformity  with  such  lav.  In 
an  action  on  the  policy  by  the  owners  of  the  wheal, 
the  defendants  paid  into  Court  sufficient  to  oorer 
the  plaintiffs'  claim  on  all  the  items  of  the  avenge 
adjustment  except  the  damage  to  the  wheat  whicli, 
by  the  law  of  England,  would  not  under  the  cir- 
cumstances be  a  general  average  loss : — Heid,  in  a 
special  case  stated  in  the  action  (affirming  the  de- 
cision of  the  Court  .below)  that  the  voyage  was 
rightly  brought  to  an  end  at  Constantinople,  and 
the  average  adjusted  there,  and  that  the  defend- 
ants were  liable  in  respect  of  the  damage  done  to 
the  wheat    Hatbo  v.  Ookak  Mabihi  Ihscbakci 

CcOfPANT  -  •  -  XK.Ch.414 

VOBEIOHSBr-Seourity  for  cosU     -         -     466 
^  SiKiimiTT  FOB  Coeia. 

VOBmnnUS  or  BEFOSIT— Sale  of  Und     666 
See  Condition  8  of  Bale. 

TBABGEUDS— Parliamentary  •        966, 897 

See  Vote  fob  Pabmambnt.    1, 2. 

nAXm—Pleading    -  -  -         -     166 

See  Plea  of  Fraud. 

nAUSS,  8TATUTX  OF— Interest  in  land  -    406 
See  CoMTBAor  bt  Cobfobation. 

—  Sale  of  goods     -         -         -         - 
See  Dam AGK  oh  Comtsact  of  8aijl 
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ntSIOHT— Insnrance^-Concoalment  Zz.  Gh.  179 

See  GONCBALMENT  OF  MATERIAL  FACT. 

Insurance^Loss  -         -   Esc  Gh.  125 

See  Loss  of  Fbeight. 

TRVBTSLATIOV  OF  ADYENTUBE—Gharterparty 
See  Loss  of  Fbeight.  [Ex.  Ch.  126 

<}AXE — Justices'  jnrisdiction — Claim  of  right 

See  Justices'  Jurisdiction.  [062 

Searching  on  highway  -  -  -     587 

See  8F.ARCHING  ON  HiGHWAT. 

OEHEBAL  AVERAGE— Foreign  statement  Ez.  Gh. 
See  Foreign  Ateragk  Statement.  [414 

«<  OOGDWJLL'*'— Construction  of  Proviso  in  Lease 
^/ a  PMie-house—'' GoodwiU:'2  In  August,  1845, 
the  defendant's  testatrix  granted  to  the  plaintiff 
A  lease  of  a  public-house  in  London  Boad,  Liver- 
poo),  for  fourteen  years,  at  a  rent  of  702.  per 
annum,  the  latter  paying  3002.  for  the  goodwill ; 
and,  before  the  expiration  of  that  lease,  ?iz.  in 
March,  1858,  she  granted  him  a  further  lease  for 
fourteen  years  at  a  rent  of  802.  per  annum.  Each 
-of  these  leases  contained  the  following  proviso : — 
*' Provided  also,  and  it  is  agreed  and  declared 
ihat,  at  the  expiration  or  other  sooner  determina- 
tion of  the  term  hereby  granted,  all  such  sum  and 
8um8  of  money  as  shall  or  can  be  procured  for  the 
.goodwill  of  the  business  of  a  licensed  victualler 
in  respect  of  the  premises  from  an  incoming 
tenant,  shall  be  received  by  and  belong  to  the 
lessee,  his  executors,  &c."  —  The  second  lease 
being  about  to  expire,  negotiations  took  place 
between  the  plaintiff  and  the  defendant  for  a  re- 
newal, but  they  failed  to  come  to  terms ;  and  the 
^lefendant,  with  notice  of  the  plaintiffs  claim 
under  the  above  proviso,  granted  a  lease  of  the 
premises  to  a  new  tenant  for  a  term  of  fourteen 
years,  at  a  rent  of  1602.  per  annum,  and  a  pre- 
mium of  13002. — Upon  a  case  stated  for  the  opinion 
of  the  Court  by  an  arbitrator,  to  whom  it  was  to 
be  referred  to  assess  the  amount  of  damages  the 
plaintiff  was  entitled  to  recover  fqr  the  breach  (if 
any)  of  the  above  proviso,  upon  the  principles  to 
be  laid  down  by  the  Court,  it  was  found  as  a  fact 
that  ''the  rental  of  1602.  per  annum  reserved  in 
the  lease  granted  to  the  new  tenant  was,  without 
any  premium,  bonus,  or  other  payment  whatever, 
a  full  and  sufficient  rental  for  the  premises  under 
such  a  lease,  whether  intended  for  a  licensed  vic- 
tuallers  busineiS  or  not :"  and,  further,  that  *'  the 
goodwill  of  the  bubiness  carried  on  by  the  plaintiff 
would,  if  belonging  to  the  owner  of  the  house, 
have  had  a  Verv  considerable  value,  und,  if  such 
owner  had  in  that  case  been  willing  to  grant  a 
lease  similar  to  that  granteil  to  the  new  tenant,  a 
«um  exceeding  13002.  would  without  difficulty 
have  been  obtained  for  the  goodwill**: — Hddj 
that  the  proviso  was  broken ;  and  that  the  arbi- 
trator was  to  estimate  the  damages  the  plaintiff 
was  entitled  to  recover  for  such  breach,  in  the 
same  manner  as  one  accustomed  to  value  '*  good- 
will "  as  between  outgoing  and  incoming  tenant 
would  estimate  them,  and  in  so  doing  was  not  to 
disregard  the  increased  value  of  the  property  in 
the  neighbourhood  generally.  IjLewelltn  v. 
liTrrBERFURD     -----      456 

OBATDTGh—Highway— Nuisance    -  -     658 

See  Nuisance  in  Uiohwat. 
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EIOEWAT— Nuisance-Liability  -         -     658 

See  Nuisance  in  Highway. 
—  Searching  for  game      -         -         -     587 

See  Searching  on  Highway. 

HOBSE— Injury  by  horse     -         -  -       10 

'    See  Trespass. 

EUSBAED  AND  WIFE— Conveyance  of  land 

[472,  473,  667 
See  Conyeyancb  by  Married  Woman. 
1.  2,  8. 
^—  Separate  estate  -  -  -        497, 554 

See  Separate  Estate  of  Wife.    1,  2. 

TyPLTED  IKBSKNITY— Wrong  to  third  person 
See  Indemnity.  [106 

DCPUED  WABBAKTT— Cab        -  -       90 

See  Cab-ovhter. 
nrCTTMBBAKCE— Notice— Sale  of  land  Xz.Gh.  420 

See  Notice  op  Incumbrance. 

IHDEMiiiXY  —  Implied  Contmct  of —  Act  done 
by  one  Person  ai  another's  Bequest  injurious  to  a 
third  Party."}  The  plaintifb  were  in  possession  of 
certain  trucks,  which  were  claimed  by  the  de- 
fendant, and  also  by  the  proprietors  of  the  K.  P. 
Colliery.  A  correspondence  took  place  between 
the  plaintiffs  and  the  defendant,  m  which  the 
plaintifis  asked  for  an  indemnity  if  they  should 
deliver  up  the  trucks  to  the  defendant  The  de- 
fendant, without  giving  any  answer  as  to  the 
indemnity,  wrote  requiring  uie  plaintifEs  to  send 
the  trucks  back  to  him,  which  they  thereupon 
did.  The  E.  P.  Colliery  proprietors  then  brought 
an  action  against  the  plaintiff^  for  conversion  of 
the  trucks,  and  their  claim  proving  well  founde^l, 
the  plaintiffs  were  obliged  to  pay  a  sum  of  money, 
in  settlement  of  the  action,  which  they  sought  to 
recover  from  the  defendant  upon  a  contract  of  in- 
demnity : — Heldj  following  the  doctrine  laid  down 
in  BetU  y.  QibbinsQZ  Ad.  &  E.  57)  and  Top2ts  y. 
Grane  (5  Bing.  N.  C.  636),  that  there  was,  under 
the  circumstances  of  the  case,  evidence  of  an 
implied  promise  to  indemnify.  —  The  principle 
upon  which  in  such  cases  a  contract  of  indemnity 
is  implied  is  not  confined  to  cases  of  principal  and 
agent,  or  employer  and  employed.  Dcgdale  v, 
LOVERING         ....  -      196 

mZBIOB  COTJBT-^ndgment-  Estoppel  20 
See  Estoppel  by  Judgment.    1. 

IHFSnrOEMEHT  07  COPYBIOHT— Play       572 

See  Copyright  in  Play. 

ISJnJlSmO  -Libel— Arrest  of  judgment  -  502 
See  Libel. 

IH80LYBKCT— Bescission  of  contract  -  15 
See  Bescibsion  of  Contract. 

mSPEOnOH — Admission  of  possession  of  docu- 
ments ...  -  6M 
See  Production  of  Documents.    2. 

Documents         -  -  -  -     829 

See  Production  of  Documents.    1. 

IH8UBABLE  TSTEBXBT  —  Marine  Insuranoe— 

Commencement  of  Risk — Incomplete  Cargo—Sea" 

iOortiUness — Peril  of  the  Sea — Evidence — Burthen 

of  Proof,"]    A  ship  whose  cargo  was  insured  by  a 

marine  policy,  began  suddenly  to  leak,  and  sank 

at  her  anchors  in  port  during  fine  weather.    In 

I  an  action  on  the  policy  evidence  was  given  on 

j  on  the  part  of  the  assured  tending  to  shew  that 

I  the  ship  was  seaworthy,  viz.  that  she  had  not 

K  2 
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nrSUBABLS  IHTEES8T— oofUtntitfi. 

long  before  been  put  in  good  repair,  that  surveys 
had  been  made  of  her  just  previously,  and  that 
she  had  behaved  well  on  previous  voyages  and  on 


IHTEBBUPnOV  07  EASEKXHT— ^onlmwsdL 

fact  "  without  interruption  "  for  the  petiod  mes- 
tioned,  but  an  enjoyment  without  nuik  an  tuts- 
ruption  as  is  contemplated  by  a.  4,  viz.  ^an  inter- 


her  voyage  to  the  port  wnere  she  was  lost.    No    ruption  submitted  to  or  aoquieaoed  in  by  the  party 

evidence  was  given  of  any  actual  facts  shewing    interrupted  for  one  year  *'  after  notice. — ^And,  in 

the  cause  of  her  loss,  although  possible  explana-  t  order  to  negative  submission  to  or  acquieaoenee  ia 

tions  of  it,  by  way  of  conjecture,  were  suggested    the  interruption,  it  is  not  necessary  that  the  party 

by  the  witness : — Hdd  (affirming  the  decision  of  ,  interrupted  shall  have  brought  an  aciioti  or  euit^ 

the  Gourt  below),  that  there  was  evidence  of  a    or  taken  any  active  steps  to  remove  the  ohstrue- 

loss  by  the  perils  insured  against — The  plaintiff,  >  tion :  it  is  enough  to  shew  that  he  baa  in  a 

a  merchant  in  London,  contracted  with  B.S.&  Co.,  i  reasonable  manner  communicated  to  the  party 

of  Calcutta,  for  the  purchase  of  rice  as  follows : —    causing  the  interruption  that  he  doea  not  rBsIly 

'*  Bought  for  account  of  A.  of  B.  8.  &  Co.,  the    submit  to  or  acquiesce  in  it. — Where,  therefore, 

cargo  of  new  crop  Bangoon  rice,  \)er  Sunbeam,  707  ,  the  plaintiff  had  for  more  than  twenty  years  ea- 

tons   register,    at   9$.  Hd,  per  cwt.  cost  and   joyed  the  access  of  light  to  his  workshop,  throng 

freight.    Payment  by  sellers'  draft  on  purchasers,    a  window  against  which  the  defendant  nad  ahoLi 

at  six  months'  sight,  with  documents  attached." —  ,  fourteen  mouths  before  action  bronght  erected  t 

The  Sunbeam  was  chai-tered  by  the  sellers'  agent    permanent  building  which  obstructed  it.  and  d» 

to  proceed  to  Rangoon  to  ship  the  cargo  of  rice,    plaintiff  had  taken  no  active  meaaurea  to  cause 

The  plaintiff  effected  an  insurance  with  the  de-    the  obstruction  to  be  removed,  but  had  several 

fendant  as  follows : — **  At  and  from  Rangoon,  to    timea,  himself  or  by  his  tenant,  complained  of  afi4 

any  port  in  the  United  Kingdom  or  Continent,  by    protested  against  it : — Held,  tliat  it  waa  a  qoes- 

the  Sunbeam^  on  rice,  as  int^^t  may  appear,'*  &q,  [  tiun  proper  to  be  left  to  the  jury  whether  or  not 

While  loading  at  Rangoon,  and  the  greater  part    there  had  been  such  a  submission  to  or  aoqoirs- 

nf  the  caiigo  having  been  shipped,  but  a  substan-  i  cence  in  the  interruption  of  the  enjoyment  as  U> 

tial  part  still  remaining  to  be  shipped,  the  Sun-  <  deprive  the  plaintiff  of  the  right  to  the  li^t— 

beam  sank,  and  the  rice  already  uhipped  was    Semble,  that  the  same  sort  of  evid^iee  of  user  or 

wholly  lost.    The  captain  afterwards  signed  bills    enjoyment  need  not  be  given  in  the  ease  of  a  light 

of  la<ung  for  the  cargo  shipped,  which  were  in-    as  in  the  case  of  a  claim  of  a  right  of  way. 

dorsed  to  the  plaintiff,  and  the  sellers  drew  bills    Glovbb  v.  Coleman  -         -  .  -     IW 

of  exchange  for  the  price  of  such  cargo,  which    jqjjj  CAITOIDATURE-Agency   -  -     la 

were  accepted  and  met  by  the  plamtiff:— fleW  '  •"**■*  ^~    n^.^JlTo^^    ^ 

(by  BramweU,  B.,  Blackburn  and  Lush,  JJ.,  and  '  __  ^™1J: f  ™^ 

Pollock  and  Amphlett,  BB.,  Quain,  J.,  dissenting.  I  J^^ra  CONTRACT— Damage»-8et-<iff  of  piofit 
reversing  the  decision  of  the  Court  below),  that  f^  Damaobs  oh  Jomr  Costbaot.   [JOQ 

the  plaintiff  had  no  insurable  interest  in  the  rice,  '  JUDGMENT — ^Estoppel         -  -  S8,  IM 

inasmuch  as  it  was  not  at  his  risk  under  the  See  Estoppel  bt  Judombst.    1,  2. 

contract  of  sale  until  the  loading  was  complete.  1  JURISDICTION— Justices— Claim  of  rieht 
Andbbsoh  V.  MoHicE  -         -         68.  Ex.  Ch.  609  1  5ce  Juoticbb' JuKiSDicnoK. 


INflURANCE— Fire— Disclosure    of    subsequent  , Justices— Seizure  of  game       -         -     M7 

5P^^      ^   ■         '         -   Ex.  Ch.  068  I  See  Seabchino  on  Highway. 

^6  ^IBB  Insurance.  I Mayor's  Court  -  .  .140.68» 

' life  policy— Order  and  disposition    -     819  See  Cause  op  Action.    2,  a. 


See  Om)ee  and  Disposition.  ,  jnsTICBS-JuriscUction-Claim  of  right  - 
Marme— Average-Foreign  statement  I  gee  JusnoES*  JiBisDwrnoN. 

See  FoBEiON  Avebaqe  ^^i^^  *"  !  ^S^fl^^f^JSLTi^^T^^  ^ 

Tuf^.        n  -      1        -t  •»-  M.   ^MA    ^«***'»  <y  Might— Mens  rea — 1  dr  2  Wm,  'l,«.32. 

Marine-Conceahnent  -         -   Ex.  Ch.  179    ,.30.]    It  is  not  sufficient  to  oust  the  juriadicticJ^ 

See  Concealment  op  Matebial  Fact.  of  the  justices  in  regard  to  a  chai^  of  trespass  in 
Marine— Insurable  interest     68,  Ex.  Ch.  609    pursuit  of  game  under  1  &  2  Wm.  4,  c  32,  that 

See  Inbuhable  Interest.  ,  there  is  an  honest  claim  of  ri^^ht  if  such  claim  b 
Marine —  Loss  of  freight         -  Ex.  Ch.  185    absurd   and   impossible  in   point  of  law.    The 

See  Loss  of  Fbeioht.  question  is  whether  a  reasonable  daim  of  right  u 
Marine— Seaworthiness          -          -         1    involved,  and  not  one  of  mens  rea,  inaamuch  as 

See  Seawobthinbss.  *^®  statute  is  not  a  mere  criminal  statute,  but  ia 

INTEREST  INLAND— Use  of  dock  -     402    i"teiided  for  the  niotection  of  the  peci^ 

See  Contract  by  Cobpobation.  ^^*  '*°*'*^®^  ^  ^«»*  «^^    Watxins^ 

INTERPLEADER— Equitable  claim           -646  a'         J  "  "  "  '™ 

5es  Execution  Cbeditob.  Seizure  of  game  -  -  -         .     587 

Equitable  claims  .  -  .     bi^r.^.^.l'^'^^'^?''^^''''''^''' 

5ec  Sbpabatb  Estate  op  Wipe.    1.  LAND  AKaOAD-Rent^sharge— Action    -     68S 

INTERRUPTION  OF  EASEMENT-Xt'^A^Iiiter.  ,  ^  ^^^'^  ^"^  Rehtkjhabg.. 

ruption  not  subfniUed  to  or  aequieeoed  in — Prescrtp-    LANDLORD  AND  TENANT — Covenant   not  t(» 
turn  Act^  2  A  3  Wm.  4,  c.  71,  m.  3, 4, 6.1  The  twenty  I  assign  -  -  -  -     848 

years*  enjoyment  which  under  s.  3  of  2  &  3  Wm.  4, 1  ^^  Covenant  not  to  Aasion. 

o.  71,  gives  an  absolute  and  indefeasible  right  to  ' Notice  to  quit    -         -  -         -     877 

the  access  of  light,  need  not  be  an  enjoyment  in  See  KonoE  to  Quit. 
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XAHSLOBB  AHB  TSHAHT— contmtMd. 
— —  Nuiaauce — Highway    -  -  -     658 

£^00  NxTiBAKOB  m  Highway. 

XJkSDS  CLATJSE8  ACT,  1845,  b.  188  -       76 

8te  Assessment  to  Poob-bate. 

J^LSESt^  Innuendo  —  Arrest  of  Judgment — 2>a- 
mage$.']  In  a  periodical  publication  circulating 
■Amongst  booksellers  and  stutioners,  the  proprietor, 
Iby  a  mistake  in  the  arrangement  of  the  London 
Ocuetie  announcements,  inticrted  the  names  of  the 

ElaintiflTs  firm  (who  were  stationers)  under  the 
ead  "  First  Meetings  under  the  Bankruptcy  Act," 
instead  of  under  '*  Dissolutions  of  Partnerships." — 
In  a  count  for  libel,  the  innuendo  was,  **  meaning 
thereby  that  the  plaintiff  had  been  bankrupt  or 
ixtA  taken  proceedings  in  liquidation  or  for  com- 
position." The  jury  having  found  the  publication 
libellous,  and  having  assessed  the  damages  at 
502. : — ^The  Court  refused  to  arrest  the  judgment 
or  to  interfere  with  the  finding.  Sbkphbabd  v. 
Whttakeb       -----     502 

XIEV— Solicitor's       -  -         -         -     897 

See  Solioitob's  Lien. 

Xm  IJISUAAirOE— Policy — Order  and  Disposi- 

..tion 819 

See  Obdeb  and  Disposition. 

XIOHT — Interruption— Acquiescence       -     108 
See  Intbbbuftion  of  Easbxent. 

UXHATIOHB,  8TATUTS  Of —Fresh  promise 

[497 
See  Sbpabatb  Estate  or  ICabbisd  wo- 
man.   2. 

XOSD  ]IAT0B>8  COTJBT--Jurisdiction     149,  689 
iS!0e  Cause  of  Action.    2,  3. 

Prohibition— Costs       -         -  -     607 

See  Costs  of  Pbohibition. 

——-Prohibition — Declaration       -         -     879 
See  Pbohibition,  Dbolabation  in. 

X088  07  7BEI0HT— Afartne  Insuranoe'-Delay 
through  Perils  of  the  Sea — Fruetration  of  Adven- 
iure — Right  of  Charterer  to  refuse  to  loadJ]  The 
plainti^  a  shipowner,  in  November,  1871,  en- 
tered into  a  charterparty,  by  which  the  ship  was 
to  proceed  with  all  possible  oispatch  (dangers  and 
accidents  of  navigation  excepted)  from  Liverpool 
io  Newport,  and  there  load  a  cargo  of  iron  rails  for 
Ban  Francisco.  The  plaintiff  effected  an  in- 
surance on  the  chartered  freight  for  the  voyage. 
The  ship  sailed  from  Liverpool  on  the  2nd  of 
^January,  1872,  and  on  the  3rd  got  aground  in 
Carnarvon  Bay.  8ho  was  got  off  by  the  18th  of 
February  and  repaired,  the  time  necessary  for  the 
•completion  of  such  repairs  extending  to  the  end 
■of  August.  In  the  meantime,  on  the  15th  of 
February,  the  charterers  had  thrown  up  the 
charter  and  chartered  another  ship  to  carry  the 
rails  (which  were  wanted  for  the  construction  of 
«  railway)  to  San  Francisco.  In  an  action  by  the 
plaintiff  on  the  policy  of  insurance  on  the  char- 
tered freight,  tlie  iury  found  that  the  time  neces- 
sary for  getting  the  ship  off  and  repairing  her 
was  so  long  as  to  put  an  end,  in  a  commercial 
sense,  to  the  commercial  speculation  entered  upon 
by  the  shipowner  and  the  charierers : — Held,  by 
Bramwcll,  B.,  Blackburn,  Mellor,  and  Lush,  JJ., 
and  Amphlett,  B.  (Cieasby,  B.,  dissenting),  af- 
iirming  tne  decision  of  the  Court  below,  that  the 
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charterers  were,  by  reason  of  the  delay,  not  bound 
to  load  the  ship,  and  that  there  was  therefore  a 
loss  of  the  chartered  freight  by  perils  of  the  sea. 
Jackson  v.  Union  Mabine  Insubance  CJompant, 
Limited  -  -         -         -  Zz.  Ch.  126 


XAHCESSTXB  IXPBOVEMENT  ACT--30  Vict, 
c.  XXXV  i  J «.  88 — Construction — Dangerous  Buildings 
— Conclusiveness  of  Certificate  of  City  Surveyor'^ 
Ratification  by  Corporation  of  Acts  of  its  Officers — 
Sufficiency  of  Notice.']  The  S8th  section  of  the 
Manchester  Improvement  Act,  SO  Vict.  c.  xxxvi., 
enacts  that, "  if  the  surveyor  of  the  city,  or,  in  his 
absence,  any  other  duly  qualified  surveyor,  shall 
certify  in  writing  that  there  is  imminent  danger 
from  any  building,  the  corporation  shall  and  may, 
without  any  presentment,  notice,  or  other  for- 
mality, causa  the  same  to  be  taken  down  either 
wholly  or  in  part,  or  to  be  repaired  or  secured  in 
such  manner  as  the  corporation  shall  think  re- 
quisite ;"  and  by  s.  39  the  expenses  incurred  are 
recoverable  from  the  owner. — ^The  city  surveyor 
having  certified  that  there  was  imminent  danger 
from  a  building  of  which  the  plaintiff  was  the 
owner  and  occupier,  the  town-clerk,  assuming  to 
act  on  behalf  of  the  corporation,  issued  a  direction 
to  the  surveyor  "  to  cause  the  building  mentioned 
in  his  certificate  to  be  taken  down  or  repaired  in 
such  manner  as  he  should  think  requisite."  The 
surveyor  thereupon  employed  a  builder  to  take 
down  and  rebuild  certain  parts  of  the  buildiiig, 
who  was  paid  by  the  corporation  for  so  doing ; 
and  the  corporation  afterwards  recovered  the 
amount  from  the  plaintiff: — Held,  that  the  cer- 
tificate of  the  surveyor  was  conclusive^  and  could 
not  be  questioned  in  an  action  to  recover  back  the 
money  so  paid.— ^ekl,  also,  that  the  acts  of  the 
surveyor,  autl^enticated  by  the  town-derk,  were 
the  acts  of  the  corporation ;  or  that,  at  all  events, 
they  were  ratified  and  adopted  by  them  so  as  to 
justify  what  was  done  under  the  certificate. — ^Tho 
certificate  and  notice  referred  generally  to  the 
"  building,"  No.  95,  Market  Street:  the  premises 
dealt  with  consbted,  besides  No.  95,  Market 
Street,  of  other  premises  adjoining  thereto,  being 
Ko.  2,  Palace  Street,  for  which  the  plaintiff  was 
separately  rated,  but  connected  therewith  by  in- 
ternal communications,  and  occupied  therewith 
by  him  as  one  set  of  business  premises: — Held, 
that  the  description  in  the  certificate  and  notice 
was  sufficient  to  cover  both  sets  of  premises. 
Chbbtham  v.  Matob,  &o.,  of  tub  City  o»  Man- 
chestbb  .         -         «         .         •     249 

MABIRS  JLHBU aAHCE  —Average— Foreign  state- 
ment       -         -         -    Ex.  Ch.  414 
See  FoBXiGN  Ayebaoe  Statement. 

Concealment      -         -         -   Ex.  Ch.  179 

See  0)NCBALMENT  OF  Matbbial  Fact. 

Goods  in  stevedores'  warehouse  Ex.  Ch.  668 

See  FiBK  Insubance. 

Insurable  interest        -        68,  Ex.  Ch.  600 

See  Insubable  Inteuest. 


Loss  of  freight   - 

See  Loss  OF  Fbbiqht. 

Seaworthiness    - 
See  Sbawobtuiness. 


-  Ex.Ch.125 
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ITATlTmn)  WOKAV— Conyeyance  of  land 

[472,  478,  878 
8eB  GomrETANCE  bt  Mabbied  Woman. 
1,2.3. 

—  Separate  estate  -  -         497-564 

See  Sepabate  Estate  of  Wife.    1,  2. 


1CA8TZB  OF  8EIP— BiU  of  lading 
See  Bills  of  Ladiko  Act. 


-     688 


149,  889 


XATOB'B  COimT-Jnrisdiction     - 
See  Cai»b  of  Action.    2,  3. 

Prohibition— Costs       -  -  -     807 

See  Costs  of  Pbohibition. 

Prohibition— Declaration        -  -     879 

See  Pbohibition,  Declabation  in. 

XEASTTBE  OF  DAICAOE-Sale  of  goodwUl— 
Pablio-hoose  -         -  -     468 

See  Goodwill. 

—  Joint  contract    -  -  -  -     800 

See  Damages  on  Joint  Contbaci. 

«—  Sale— Postponement    -  -  -     698 

See  Damages  ox  Contbact  of  Sale. 

Sale  of  land       -  -  -  -     688 

See  Conditions  of  Sale. 

XEire  BXA— Game— Claim  of  right  -  882 
See  Justices'  Jxibisdiction. 

ULITIA  8EB0EAHT — Oocnpation  as  tenant 

See  Vote  fob  Pabliament.    1.        [286 

JOBTAKE  or  iJiXaKklXXtir--Arbitraiion^MU' 
take  of  Law—ApplieeUion  to  tend  hack  Atoard— 
OompuUory  Be/erence.']  An  award  will  not  be 
sent  back  to  the  arbitrator  on  the  ground  that  he 
has  made  a  mistake  in  the  legal  nrinciple  upon 
which  his  award  is  based,  except  wnere  the  arbi- 
trator himself  admits  the  mistake.    Dinn  v.  Blake 

[888 

nSTAKE  OF  LAW— Arbitration   -  -     888 

See  Mistake  of  Abbttbatob. 

XOKET  HAD  AND  BEGSZYSD— Failure  of  con- 
sideration w  .  .  .  334 
See  Failube  of  Considebation. 

-^— Failure  of  consideration  -  -     871 

See  Pbopebtt  in  Goods.    2. 

XOOSnrOS  nr  THAKES— Poor-rate  -     604 

See  Assessment  of  Poor-bate.    1. 

XtJHIGIPAL  XLECnOir— Ballot  paper     -     788 

See  Ballot  Pafeb. 
— —  Bribery   -----     691 

See  Bbibebt.    1. 

— —  Coats  of  petition  -         -  -     728 

See  Costs  of  Election  Pbtitiox. 

— -  Double  nomination       -  -  -     476 

See  KoMiNATiON. 

Polling  station  -  -  -  -     209 

See  Polling  Station. 

•^—  Bespondent  to  petition  -  -         -     7H 

See  Bespondent  to  Election  Petition. 

HEOUGZVCE- Bailway  company  -  49,  486 

See  Evidbncb  of  Negligence.    1 ,  2. 

VEW  SIVXB  OOXPAirrS  act,  1862,  8.  48    448 

See  Assessment  to  Wateb-bate. 


VOmSATIOV -- Municipal  Election  retUUm- 
Double  Nomination  —BaUot  Adt,  1872  (35  dr  a. 
VicL  e,  33) — Defect  in  Nomination^]  A  caadidm:- 
at  a  municipal  election  was  twice  namioated,  oor 
nomination  being  good,  but  the  other  being  lud. 
His  name  appeared  in  the  ballot  papers  twicf. 
once  in  respect  of  each  nomination.  71  votcb 
appended  their  marks  to  his  name  under  mk 
nomination,  and  301  under  the  other.  All  tit 
Yoters  so  Yoting  intended  to  Tote  for  the  caadi- 
date,  and  if  both  clasaes  of  voters  coold  be  addci 
together,  he  had  a  majority,  and  was  <aititled  t  > 
be  returned : — Held,  that  having  been  dolT  nomi- 
nated,  and  having  a  majority  of  votes,  ne  wa» 
entitled  to  be  returned. — Held,  also,  that  iht 
defect  in  the  bad  nomination  was  not  cnied  bv  the 
12th  and  13th  rules  of  the  Ist  schedule  of  tk 
Ballot  Act,  inasmuch  as  those  rules  do  not  applr 
to  the  nomination  at  a  municipal  election.  Nosn- 
cote  v.  Pulsfobd       -  -  -  -     476 


VIXT  FBEBEHTATIOK — Simor  y  - 
See  SiMONT. 
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HOH-JOIHBEB— Amendment — Costs 

iS(M  OOSTB  UNDER  COCNTT  COCBTB  Act.  S. 

HOTIGB  OF  A88I0NHEHT— Life  poUcy   -     819 
See  Obdeb  and  Dispositiox. 

HOnCE  OF  DfCnKBSAHGB— Fene2or  and  Fur- 
ehaeer — Sale  of  Beal  Property — incaiai6ftiiioe»— 
Tenne  of  existing  Tenaneiee,  Notice  of—Agrfr' 
mente  collateral  to  Tenaneiee.']    Part  of  an  estate 
consisted  of  three  farms  in  Hampshire,  and,  ii: 
that  county,  valuations  between  outgoing  and 
incoming  tenants  for  hay,  straw,  and  manure,  are 
made  at  "  fodder  value,"  which  is  lower  than 
what  is  called  "  market  value."  The  three  teoants 
of  the  farms  held  under  verbal  agreements,  frcNa 
year  to  year,  according  to  the  custom  of  Hamp- 
shire.  The  defendants  were  devisees  of  the  estate^ 
in  trust  for  sale,  and,  in  contemplaticm  of  a  jale^ 
they  gave  notice  to  the  tenants  to  quit  at  Michael- 
mas, 1869.    The  tenants  alleged  that  thev  bad 
been  promised  leases  by  the  devisor,  and  although 
there  was  nothing  to  shew  that  such  promiseA 
were  binding  in  law  or  equity,  the  defendants 
thinking  the  claim  binding  in  honour  and  con- 
science, entered  into  agreements  with  the  toiant^ 
by  which,  in  consideration  of  their  ^viog  op 
possession  of  their  fieums  according  to  the  notice?, 
the  defendants  promised  to  remit  the  haU-ye&r*!$ 
rent  due  at  Michaelmas,  1868,  to  pay  lOOL  to  the 
tenant,  and  to  pay  for  hay,  &c,  at  the  tenainatioii 
of  the  tenancy,  at  "  market  valne."     In  June, 
1868,  the  estate  vras  put  up  for  sale  by  aoctioo. 
In  the  particulars  and  conditions  of  nle  the  three 
farms  were  described  as  in  the  occupation  of  the 
tenants  respectively  till   Michaelma't.  1869,  at 
certain  rents,  and  certain  incumbrances,  subject 
to  which  the  sale  was  made,  were  specified,  viz. 
land-tax  and  titho  rent-charge;  but  no  exprefii 
mention  was  made  of  the  above-mentioned  agree- 
ments with  the  tenants.    The  conditions  stipu- 
lated that  the  property  should  be  taken  to  be 
correctly  described  as  to  quantity  and  otherwise, 
and  that  if  any  error,  misstat^ient,  or  ominioD 
should  be  discovered,  the  same  should  not  anool 
the  sale,  nor  should  any  compensation  be  allowed, 
and  that  the  rent  or  possession  should  be  receired 
or  retained  and  the  outgoings  dischaiged  by  tiio 
vendors  up  to  the  29th  of  September,  and  from 
that  day  by  the  purchaser.    The  propertjwaa 
bought  in  at  the  sale  by  auction,  and  afterwaida 
sold  by  private  contract  on  the  18th  of  July,  186$^ 
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to  the  plaintiff.  The  contract  described  the  pro- 
perty as  in  the  foregoing  particulars,  and  as  being 
purchased  snbject  to  the  foregoing  conditions. 
At  the  time  of  ttie  purchase  the  plaintiff  had  no 
Icnowledge  of  the  above-mentioned  agreements 
irith  the  tenants.  Upon  his  becoming  aware  of 
and  objecting  in  respect  of  them,  it  was  agreed 
that  he  should  complete  without  prejudice  to  his 
claim  to  be  indemnified  in  respect  of  the  agree- 
ments to  pay  market  value  for  the  hay,  &c.  The 
plaintiff  afterwards  paid  the  tenants  the  amount 
of  the  valuations  of  hay,  &c.,  at  market  value, 
and  now  soueht  to  recover  the  difference  between 
that  and  fodder  value  from  the  defendants: — 
MM  (reversing  the  ^decision  of  the  Court  below ; 
Amphlett,  B.,  dissenting),  that  the  agreements 
with  the  tenants  to  pay  market  value  were  col- 
lateral agreements  binding  only  on  the  defendants 
personalTv,  and  did  not  amount  to  fresh  demises ; 
and  that  b^  the  arrangement  between  the  parties, 
the  plaintiff,  having  paid  the  tenants'  claims, 
could  recover  the  difference  between  market  ana 
fodder  value  from  the  defendants  as  money  paid 
for  their  use. — Per  Amphlett,  B^  the  agreements 
amounted  to  fresh,  devises,  as  to  which  there  was 
no  duty  cast  upon  the  defendtints  to  disclose  the 
terms  of  them  to  the  plaintiff,  and  as  to  which  a 
Court  of  equity  would  not  enforce  compensation 
against  the  vendors ;  and,  consequently,  that  the 
action  was  not  maintainable.  Phillips  v.  Miller 

(;Ez.Ch.  480 

HOnCE  07  OSJECTIOK--Service  -         -     297 
See  Vote  70b  Pabliament.    2. 

HOnCE  TO  QUIT  —  Landlord  and  Tenant  — 
Tenancy  from  Year  to  Year — Commeneement  of 
Ikmaney,}  A  written  agreement  for  the  letting 
of  certain  premises  expressed  the  tenancy  to  be 
**'  for  a  year  certain,  ana  so  on  from  year  to  year 
until  a  half-year's  notice  should  be  given  by  or  to 
either  party,  at  a  yearly  rent  of  502.  payable  Quar- 
terly, the  first  payment  to  bo  on  the  25tn  of 
March  next."  The  agreement  was  dated  the  20th 
of  December,  1872,  and  specified  no  date'for  the 
commencement  of  the  term : — Seldf  that  a  notice 
to  quit  given  by  the  landlord  on  the  24th  of  June, 
1874,  was  a  good  notice.    Sandhill  v,  Franklin 

[877 

VUI8AHGE— Highway— Landlord  -  -     668 

See  NuiSAMOE  in  Highway. 

HUIBJjrCE  IV  BIOKW AY— Leaving  an  insecure 
Grating  in  a  pMie  Fooi'-paih  —  Landlord  and 
Tenant,]  A.  was  iiyured  by  the  giving  way  of  a 
grating  in  a  public  mot-way,  which  was  used  for 
u  coal-shoot  and  for  letting  liglit  into  tiie  lower 
part  of  premises  adjoining,  "[uiese  premises  were 
at  the  time  of  the  accident  under  lease  to  B.,  who 
covenanted  to  repair  and  keep  in  repair  all  ex- 
cept the  roofs,  main  walls,  and  main  timbers.  At 
the  time  of  the  demise  the  grating  was  unsafe ; 
but  there  was  no  evidence  that  C,  the  landlady, 
had  any  knowledge  of  its  unsafe  state ;  and  the 
jury  found  that  no  blame  was  attributable  to  her 
lor  not  knowing  it : — HetcLupon  the  authority  of 
Pretty  v.  Biekmore  (Law  Bep.  8  C.  P.  401),  that 
no  action  was  maintainable  against  C. — At  the 
time  of  the  accident,  A.  was  not  passing  along  the 
way,  but  was  standing  on  the  grating  to  talk  with  ! 
a  person  at  a  window  above  it : — Ueidf  that  A.  I 


VUIBANCE  Df  SIOKWAY— continued 

was  not  making  an  improper  use  of  the  grating. 

GWINNELL  V,  EaMEB  -  -  -  -       0*8 

OBJECnOK,  KOTICE  OF— Service  -     297 

See  Vote  fob  Pabliament.    2. 

OGOUFATIOlf  AS  TEVAHT— Franchise  -  285 
See  Vote  fob  Pabll/^ent.    1. 

OPTER— Acceptance — Contract      -  -     102 

See  Aooeftancb  of  Offeb. 

ORAL  EXAICNATIOK  BEFORE  ICASTEB — 
Commm  Law  Procedure  Act,  1854  (17  A  18  Vict. 
c  125).  8.  46—"  Hearing  of  any  Jfoiion."]  The 
46th  section  of  the  Common  Law  Procedure  Act, 
1854,  enacts  that  ^'  upon  the  hearing  of  any  motion 
or  summons,"  it  shall  be  lawful  fur  the  Court  or  a 
judge  at  their  or  his  discretion  from  time  to  time 
to  order  the  production  of  documents  or  the  oral 
examination  of  witnesses,  before  such  Court  or 
judge  or  before  a  master : — Held  (by  Lord  Cole- 
ridge, O.J.,  Keating  and  Denman,  JJ. ;  Grove,  J., 
doubting),  that  the  terms  '*  hearing  of  any  motion  " 
included  the  application  for  a  rule  nisi,  and,  con- 
sequently, that  an  order  for  tho  examination  of 
witnesses  might  be  made  upon  a  motion  for  an 
attachment  against  a  defendaiit  for  not  answering 
interrogatories. — Thomae  v.  Stuiterkeim  (6  W.  R. 
6)  distinguished.    Mobgan  v.  Alezandeb       184 

OBDEB  AND  DISFOSITIOK— ^an^upfcy—Irt/s 
Policy  in  the  Order  and  Dieposition  of  tlte  Bank' 
rapt — Notice  of  Assignment  to  (he  Office."]  In 
1845  R.  effected  a  policy  for  10002.  upon  his  life, 
and  assigned  it  by  way  of  mortgage  to  G.  In 
1858,  W.  (who  was  G.'s  attorney)  went  to  the 
ofSce  to  pay  a  premium  and  to  confer  with  the 
secretary  upon  other  business  connected  with  the 
ofSce,  and  then  informed  him  of  the  assig^nment. 
In  1862  R.  became  a  bankrupt,  and  he  died  in 
1871.  After  the  death  of  R.  the  office  for  the 
first  time  had  notice  of  his  bankruptcy : — Held, 
— ^upon  a  special  case,  the  Court  to  draw  infer- 
ences of  &ct, — that  the  conversation  between  W. 
and  the  secretary  in  1858  was  a  sufficient  notice 
to  the  office  that  the  policy  had  been  assigned  and 
was  not  in  the  order  and  disposition  of  R. ;  the 
statute  requiring  such  notices  to  be  in  writing  not 
being  at  that  time  in  existence.  Allbtson  v. 
Cbichesteb     -         -         .         -         -     819 

PABTJAirKWT— Election  -        286, 297 

See  Vote  fob  Pabuavent.    1,  2. 

-^—  Election — Joint  candidature — Agency  168 
See  Bbibebt.    2. 

PABLIAXEVTABT  ELECTIOE— Polling  station 
See  Polling  Station.  [209 

FAYXEHT— Bill— Authority  to  draw  -  680 
See  Authoeitt  to  dbaw  Bill. 

Bill  of  exchange— Setoff       -  -     696 

See  Equitably  Set-off. 

PENALTT— Several  offences— Bribery  -  691 
See  Bbibeby.    1. 

FLAT — Copyright — ^Infringement  -  -  672 
See  CoFYBiQHT  IN  Play. 

PLEA  OF  nAJn>— Pleading— Disaffirmance  of 
Contract,]  To  a  declaration  on  a  cheque  the 
defendant  pleaded  that  he  was  induced  to  sign 
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PLIA  OF  jnULVJ^— continued. 
the  cheque  by  the  fraud  of  the  plaintiff  :—J7e2d 
that  the  pl^  imported  an  allegation  that  the 
defendant,  on  diacovering  the  fraud,  disaffirmed 
the  contract,  and  that  the  defendant  was  not 
entitled  to  a  verdict  on  a  traverse  of  the  plea,  it 
appearing  that  he  had  not  disaffirmed  the  con- 
tract.   Dawes  v.  Harness    .         .         -     166 

FLEADIHO— Plea  of  fraud  ...     166 
See  Plea  of  Fraud. 

Probate— Eitoppel        -         -         -     154 

See  Estoppel  bt  Judgment.    2. 

FOLinrO  8TATI0K— PaWtafii0iitary  and  Muni- 
cipal Eleetione — Bight  of  Candidate  to  be  preeent 
in  PoUina  Station^BaUot  Act,  S5d:  36  Viet,  e.  83, 
«.  9 — Buiee  21  and  51.]  A  candidate  at  a  parlia- 
mentary or  municipal  election  has  a  general  right 
to  be  present  in  a  polling  station  at  the  election, 
and  not  merely  a  qualified  right  to  be  present  for 
the  purpose  of  undertaking  tiie  duties  of  an 
agent,  or  of  assisting  his  agent.  Clememtbon  o. 
Masov  ------ 


POOB-BATE— Assessment— Deficiency      -       76 
See  Assessment  to  Poob-bate.    2. 

Assessment— Moorings  in  Thames    -     504 

See  AfiSEBSMENT  TO  POOB-BATB.      1. 

PBACnOE— Appeal  from  Chambers         -     474 
See  Appeal  fbom  Ghambebs. 

Cost— Certificate         -         -  62,208 

See  Costs  undeb  Countt  Coubtb  Aotb. 
1,2. 

Costs— Certificate         .         -         -       26 

See  Estoppel  bt  Judgmebtt.    1. 

Counsel's  fees — Refresher       -         -     152 

See  Refbbsbsb. 

Inspection         -         -         -         -     662 

See  Pboductiok  or  Dooumemtb.    2. 

— ^  Oral  examination  before  master        -     164 
See  Deal  Examination  befobe  Masteb. 

Pleading— Plea  of  fraud         -  -     106 

See  PiAA  OF  Fbaud. 

Prohibition— Costs       -         -  -     607 

See  Costs  of  Pbohibxtiok. 

Prohibition — ^Declaration        -  -     876 

See  PaoHiBrnoN,  Declabation  in. 

Security  for  costs         -         -         -     488 

See  Sbcubity  fob  Costs. 

—  Service  out  of  jurisdiction       -  -       48 

See  Cause  of  Action.    1. 

PBXSGBIFTIOir  ACT,  ss.  8,  4,  6      -  -     108 

See  Intebbuption  of  Easement. 

PBESEHTMZHT  OF  CHEQITX— No  effects  -     688 
See  Cause  of  Action.    3. 

PBIHCXPAL  AND  AGEHT— Factors  Acts 

See  Factobs  Actsl  [Ex.  Ch.  854 

—  Indemnity  -  -  -         -     196 

See  Indemnity. 

FBODTrcnOir  of  DOCTTKEHTS— Li&e^— PtMOMi^ 
and  Inepedion  of  Documents  under  14  d:  15  Vict. 
€.  99,  §.  6,  and  $,  50  of  the  Common  Law  Procedure 
Act,  1854  (17  A  18  Vict  c,  125)].  The  power  of 
the  Court  to  grant  inspection  under  14  &  15  Vict, 
c:  99,  s.  6|  is  limited  to  cases  where  a  bill  for  dis- 


FBODirCTIOir  Of  DOCUXSRI— «oii(«fMMd^ 

oo7ery  in   equity  could   be   maintained. — Tb» 
plaintifiE^  who  had  been  in  the  domestic  sernoe  oC 
the  defendants,  left  their  service,  and  obtained 
an  engagement  with  one  H.    The  female  defend- 
ant  wrote  a  letter  to  H.  which  induced  him  to 
decline  to  take  the  plaintiff  into  his  serrice,  and 
H.  returned  the  letter  to  the  writer.    The  plain- 
tiff, assuming  that  the  letter  contained  libeUous 
matter  concerning  him,  brought  an  action^  and, 
upon  an  affidaTit  that  he  believed  the  letter  to  be 
a  libel,  and  that  it  ?ra8  necessary  for  the  oondnct 
of  his  case  that  he  should  have  inspection  of  it. 
took  out  a  summons  calling  upon  the  defendants 
to  shew  cause  why  he  shoidd  not  be  at  liberty  to 
inspect  it  and  take  a  copy.    Upon  the  hearing  of 
the  summons,  it  was  objected  on  the  part  of  the 
defendants  that  it  was  not  competent  to  the  judge 
to  make  the  order  prayed,  inasmuch  aa  it  would 
be  calling  upon  the  defendants  to  prodooe  that 
which  might  render  one  of  them  liable  to  a 
criminal  prosecution.    Bramwell,  B.,  thereupon, 
as  a  condition  of  Ms  refusing  to  n^e  an  order  for 
inspection,  required   the  kdeuiIb   defendant   to 
malce  an  affidavit  that  the  letter,  if  produced, 
would  tend  to  criminate  her.    The  defendants' 
counsel  declining  to  produce  such  an  affidavit 
the  order  for   inspection  was   made. — Upon  a 
motion  to  rescind  this  order: — fleU,  by  Lord 
Coleridge,  C.J.,  and  Grove,  J., — Brett,  J^  diaMnt- 
ing, — ^that,  inasmuch  as  the  letter  was  relied  on 
to  support  the  plaintiffs  case,  and  therefore,  if 
matenal  at  all,  must  necessarily  tend  to  lay  the 
female  defendant  open  to  a  criminal  charge,  dis- 
covery of  it  could  not  have  been  obtain^  by  a 
bill  K>r  discovery  or  a  motion  for  inspection  in 
equity  (because  the  bill  would  have  been  demur- 
ranleV  and  consequently  that  the  order  was  one 
which  the  judge  had  no  power  under  either  14  k 
15  Yict.  c  99,  s.  6,  or  17  ft  18  Vict.  c.  125.  si  50, 
to  make.— SSembb,  per  Brett,  J.,  that,  although  a 
party  cannot  be  compelled  to  criminate  himself  by 
answer  to  interrogatories  or  production  of  a  docu- 
ment, it  is  neither  unfair  nor  unjust  to  call  upon 
him  to  take  the  objection  by  affirming  upon  oath 
that  his  answer  will  (or  may)  tend  \o  criminate 
him,  and  therefore  that  the  condition  was  one 
which  the  judge  under  the  latter  part  of  a  50  of 
the  Common  Law  Procedure  Act,  18M,  might 
properly  in  his  discretion  impose. — Held,  by  Lord 
Coleridge.  C. J.,  and  Orove,  J., — Brett,  J.,  (ussent- 
ing,— that  s.  6  of  14  ft  15  Vict,  c  99  is  not  altered 
or  extended  in  its  import  by  sa  50  and  51  of  the 
Common  Law  Procedure  Act,  1854. — HeULt  ^'^^ 
by  Lord  Coleridge,  CJ^  and  Grove,  J.,  that, 
although,  in  an  application  for  inspection  under 
14  ft  15  Yict.  c.  99,  s.  6,  only,  the  power  of  the 
Courts  of  common  law  is  limited  by  the  practice 
of  the  Courts  of  equity ;  yet,  where  the  applica- 
tion is  for  discovery  under  s.  50  of  the  Act  of 
1854,  the  power  of  the  Courts  of  common  law  is 
not  so   limited.— Held,  by    Brett,  J.,  that  the 
power  of  the  Court  is  not  now  limited,  either  in 
allowing  interrogatories*  discovery,  or  inspection 
of  documents,  by  any  reference  to  the  former  or 
present  power  or  practice  of  the  Courts  of  equity 
on  a  bUl  of  discovery ;  and  that  therefore  it  is  no 
valid  objection  to  sudi  an  order  that,  if  the  facts 
relied  upon  by  the  applicant  had  appeared  on  the 
face  of  a  bill  for  discovery  in  equity,  the  bill 
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would  haye  been  demmrable,  or  that  no  order  for 
inspection  would  have  been  made. — And  aembie, 
per  Lord  Coleridge,  0. J.,  tiiat  the  plaintiff  in  the 
present  case  might  have  obtained  inspection  of 
the  letter  in  question  by  pursuing  the  course  of 
procedure  pointed  out  by  s.  50  of  the  Common 
Law  Procedure  Act,  1854. — ^Distinction  between 
disooTerj  and  inspection  under  14  &  15  Vict.  c. 
99,  s.  6,  and  17  &  18  Vict.  c.  125,  s.  50,  and  in- 
terrogatories under  s.  51  of  the  last-mentioned 
Act    Hill  v,  Campbell  and  Wife  -     222 

2.  Practice— Inspection  of  Documents  ad- 

jnitted  to  he  in  the  Defendant's  Possession  or 
PowerJ]  Where,  in  answer  to  interrogatories,  the 
defendant  admits  that  he  has  certain  documents 
in  his  custody,  posi^ession,  or  power,  it  is  not  com- 
petent to  him,  upon  an  application  for  leave  to 
inspect  and  take  copies  of  them,  to  urge  that 
others  have  an  interest  in  them,  and  therefore  he 
cannot  produce  them.    Plant  v,  Kbkdbiok     692 

7B0HIBITI0N— Costs  -  -         -     607 

See  Costs  or  Pbohibitiok. 

—  Declaration        -         -  -  -     879 

See  Prohibition,  Deolabation  ts, 

FBOEIBinOir,  DECLABATIOK  IS—Prohibiiion 
— Mayor's  Court — Right  to  a  Declaration  in  Prohi- 
bition— DiscreHon."]  Where  a  superior  Court  is 
clearly  of  opinion,  both  with  reference  to  the 
facts  and  tbe  law,  that  an  inferior  Court  is  ex- 
ceeding its  jurisdiction,  it  is  bound  to  grant  a 
writ  of  prohibition ;  whether  the  applicant  for  the 
prohibition  is  the  defendant  below  or  a  stranger. 
In  such  a  case,  neither  the  smallness  of  the  cluim 
in  the  suit  below  nor  delay  on  the  part  of  the 
applicant  is  a  reason  for  refusing  tbe  writ.  The 
plaintiff  in  the  inferior  court  has  in  no  case  an 
absolute  rigLt  to  have  tiie  plaintiff  in  prohibition 
put  to  declare  in  prohibition.  Wokthington  v. 
JxrFBiES         .....     879 

FEOPSBTT  DT  OOODB— &ife  of  Goods— Cash 
ttgainst  BiU  of  Lading — BiU  of  Lading  Detiver- 
abU  to  Order  of  Vendor^'* Free  on  Board"— 
Goods  shipped  in  Purchaser's  Sacks — Pari  Pay- 
ment— Intention.']  By  a  contract  for  the  sale  of 
potatoes  they  were  to  be  shipped  by  the  vendor 
for  London,  free  on  board  at  Dunldrk,  and  the 
price  was  to  be  paid  in  cash  against  bill  of 
lading.  It  was  also  stipulated  that  there  should 
be  a  part  payment  of  the  price  by  way  of  earuefot. 
The  potatoes  were  shipped  under  the  contract  in 
sacks  provided  by  the  purchaser,  and  were  made 
by  the  bill  of  lamng  deliverable  to  the  order  of 
the  vendor.  The  purchaser  made  a  part  payment 
of  the  price,  in  pursuance  of  the  contract,  and 
the  vendor  sent  a  draft  for  the  balance  of  tho 
nurchase-money  to  his  agent  in  England  with  the 
bill  of  lading  which  he  indorsed  to  such  agent 
for  presentation  to  the  purchaser.  Upon  tiie 
arrival  of  the  ship  at  her  debtination,  the  vendor's 
agent  presented  the  draft  to  the  purchaser  for 
acceptance,  but  the  purchaser  being  under  the 
impression  that  the  shipment  was  short  by  six- 
teen sacks  would  not  accept  at  once  for  the  full 
amount,  but  offered  to  accent  as  soon  as  the 
vessel  should  be  unloaded  if  the  quantity  was 
correct,  or  to  pay  the  balance  at  once,  deducting 
lor  the  deficiency.    The  vendor's  agent  insibted 
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on  immediate  aooeptanoe  for  the  full  amount  and, 
the  purchaser  not  immediately  accepting,  sold 
the  potatoes.  In  an  action  by  the  purchaser 
against  the  vendor's  agent  for  a  conversion  of 
the  potatoes  iSeld^  that  the  property  in  the 
goods  had  nassed  to  the  plaintiff,  and  that  he 
was  entitled  to  maintain  the  action.  Ooa  o. 
Shuteb  .....     159 

2.  — ^  Contract  for  Work  to  he  done  upon  a 
Ship — Property  in  Articles  manufa^ured  for  the 
Purposes  of  such  Contract — Payments  during  the 
Progress  of  the  Work— Completion   of  Contract 
prevented  by  Loss  of  the  Ship — Money  had  and 
received  —  Failure  of  Consiaeraiion,]     The  de- 
fendants contracted  with  the  plaintiffs  to  make 
and  supply  new  boilers  and  certain    new  ma- 
chinery for  a  steamship  of  the  plaintifik,  and  to 
alter  the  engines  of  such  steamship  into  com- 
pound surface  condensing  engine:^,  according  to 
a  specification. — The  engines,  boilers,  and  con- 
nections were,  by  the  contract,  to  be  completed 
in  every  way  ready  for  sea  so  far  as  specified, 
and  tried  under  steam  by  the  engineers  (the 
defendants)  previous  to  being  handed  over  to  the 
company ;  the  result  of  such  trial  to  be  to  the 
satisfaotion  of   the  oompan/s    inspector. — The 
price  of  the  work  was  to  be  ,58001.,  and  was  to  be 
paid  as  the  work  progressed,  in  tiiie  following 
manner*    viz.   20001.    when    the    boilers   were 
plated,  and  20002.  when  the  whole  of  the  work 
was  ready  for  fixing  on  board,  and  the  balance, 
18002.,  when  the  work  was  fully  completed  and 
tried  under  steam.    Tliese  payments  were  only 
to  be  made  on  the  certificate  of  the  plaintiffs' 
inspector.    The  old  materials  removed  &om  the 
ship  were  to  become  the  property  of  the  defend- 
ants.   The  specification  contained  elaborate  pl^ 
visions  as  to  the  fitting  and  fixing  the  new  boilers 
and  machinery  on  board  the  ship,  and  the  adapta- 
tion of  the  old  machinery  to  the  new.     The 
boilers  and  other  new  machinery  contracted  for 
were  completed,  and  ready  to  be  fixed  on  board, 
and  one  instalment  of  20002.  had  been  iiaid  under 
the  contract,  when  the  ship  was  lost  by  perils  of 
the  sea. — The  value  of  the  work  actually  done  by 
the  defendants  under  the  contract  amounted  to 
41182.     The  second   instalment  of  20002.  was 
subsequently  paid,  at  the  time  of  which  payment 
the  plaintifis  knew  of  the  loss  of  the  ship,  but  the 
defendants  did  not. — The  plaintiffs  claimed  de- 
livery of  the  boilers  and  other  machinery  com- 
pleted under  the  contract,  and  this  being  refused, 
brought  an  action  for  the  detention  of  the  same, 
or  to  recover  back  the  40002.  paid  by  them  to  the 
defendants  :—H02(2,  that  the    contract  was   an 
entire  and  indivisible  eontrsct  for  work  to  be 
done  upon  the  plaintiffs'  ship  for  a  certain  price, 
from  further  {Morformanoe  of  which  both  porties 
were  released  by  the  loss  of  the  ship ;  that  the 
property  in  the  articles  manufactured  was  not 
intended  to  pass  until  they  were  fixed  on  board 
the  ship;  and  that  consequently  the  plaintifis 
were  not  entitled  to  the  boilers  and  machinery, 
nor  could  they  recover  the  40002.  already  paid  ss 
upon  a  failure  of  consideration.   Anglo-Eotftian 
Navigation  Company  v.  Rennie     -         -     271 

PUBUC-EOTrSX— Sale  of  goodwill  -  -     466 

See  Goodwill. 
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QTTABE IXFEDIT— Simony  - 
See  SiMONT. 
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BAILWAT  COXPAHT— Adyioe  note— Estoppel 
See  EsTOPPBL  bt  Comductt.  [807 

Death  of  passenger— Executor  -     189 

See  Action  bt  Exboutob. 

BAILWAT8  CLAiraES  ACT,  1846,  H.  140,  142 

See  Assessment  to  Water-bate.     [448 

BATZE^Assessment— Moorings  in  Thames  604 
^00  Assessment  to  Poob-batb.    1. 

—  Deficiency — Liability  to  make  good  -  78 
See  Assessment  to  Poob-bate.    2. 

^—  Water-rate— Enforcement       -  -     442 

See  Assessment  to  Wateb-bate. 

SATIFIOATIOK— Corporation  -  -  849 
See  MANGHEffTEB  Imfbotement  Act. 

SBGZIFT  OF  BEHT— Waiver  of  breach  of  cove- 
nant -----  848 
See  Covenant  not  to  assign. 

BI007ZST  OF  BATE— Water-rate  -     448 

See  Assessment  to  Wateb-bate. 

BEFBEBHJBB — PraaUee — CoeU — CouneeCe  FeeJ] 
In  the  Court  of  Common  Pleas  the  rule  as  to  the 
allowance  of  fees  as  refreshers  on  taxation  of 
costs  will  in  future  be  the  same  as  in  the  Queen's 
Bench  and  Exchequer,  viz.  that  such  fees  when 
proper  may  be  allowed.    Laubib  v.  Wilson     168 

BZLEASE— Pleading— Estoppel     -  -     164 

See  Estoppel  bt  Judoment.    2. 

BXHT-OHABOE — Action — Land  abroad  -  688 
See  Action  fob  Bent-ohabge. 

BEPAIB  OF  SHIP— Engines— Property  passing 
See  Pbofebtt  in  Goods.    2.  [871 

BKPUTXD  0WHEB8EIP— Bankraptoy  -  819 
See  Obdbb  and  Disposition. 

BX8CI88I0V  OF  COHTBAOT— iSole  of  Goode-^ 
InMolvenqf — JBe«etMton.]  The  defendants  bad,  on 
the  5th  of  February,  sold  to  the  plaintifis  200  tons 
of  iron,  to  be  delivered  twenty-five  tons  monthly 
at  si.  per  ton,  net  cash,  or  by  four  months  bill 
with  2a.  6d,  per  ton  added.  By  the  usage  of 
trade  no  delivery  was  due  under  this  contract  till 
the  Ifit  of  April.  On  the  12th  of  March  the 
plaintiffs  found  themselves  to  be  insolvent,  and 
they  gave  notice  of  the  fact  to  the  defendants. 
On  the  16th  of  March  they  filed  a  petition  in  the 
bankruptey  court  for  liquidation  by  arrangement 
or  composition.  The  usual  course  of  business 
under  previous  contracts  between  the  parties  of  a 
similar  description  was  for  the  defendants  to 
deliver  upon  such  contracts  without  further 
demand  of  delivery.  Ko  delivery,  however,  was 
made  by  the  defendeinte  or  claimed  by  the  plain* 
tiffs  in  AprU.  On  the  5th  of  April,  at  the  first 
meeting  of  the  creditors,  a  resolution  was  passed 
ty  accept  a  composition  of  five  shillings  in  the 
pound.  Though  the  existence  of  the  Contract 
was  mentioned  at  the  meeting,  no  mention  was 
made  of  it  in  the  written  statement  of  the  plain- 
tiffs' affairs.  No  step  wa«  taken  in  relation  to 
the  contract  by  either  party  until  the  13th  of 
May,  when  the  market  for  iron  having  risen,  the 
plamtifEs  claimed  the  delivery  of  iron  in  fulfilment 
of  the  contract,  offering  and  being  ready  to  pay 
cash  for  it.    The  defendanto  replied,  stating  that 
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the  plaintifEs  having  failed  to  perform  their  pait 
6(  me  contract  there  was  an  end  of  it.  Tlie 
plaintifiiB  thereupon  brought  an  action  agaia^; 
the  defendants  for  non-delivery  of  the  iron:- 
HelcL  that  the  effect  of  the  fects  was  that  tLoe 
had  been  a  rescission  of  the  contract  before  ke 
18th  of  May,  the  conduct  of  the  plaintiffii  hann; 
been  such  as  to  justify  the  defendants  in  te 
belief  that  the  plaintiffs  intended  to  abandon  tie 
contract  upon  their  insolvency,  and  there  leis; 
evidence  that  the  defendanto  in  such  belief  ii-c 
likewise  abandoned  it. — Expairte  C%a/4n«r«  (Law 
Bep.  8  Ch.  289)  followed.    Mobgan  v.  Baqt    15 

Freud      -         -         -         -        -    W8 

See  Plea  of  Fbaud. 

■         Goods  not  equal  to  sample    -        -    891 
See  Sale  bt  Sample. 

BBBPONDERT      TO    £10501107    FEIHIOI- 
Corrupt  Practieee  (Munieipal  Eleetiowi)  Act,  1S7S. 
35  A  36  Viet.  e.  60,  a.  13,  Ac^FarUea  to  PetiUo* 
— Unaueeeaafui  Candidate  not  to  be  made  a  Rt- 
epondewtagainat  hie  Will]  At  a  mnnicipal  electioa 
A.,  B.,  and  0.  coalesced  for  the  puipose  of  cu* 
vaasing  the  burgesses.    A.  and  B.  were  eleck-d. 
0.  was  not.     A  petition  was  presented  againit 
the  return  of  A.  and  B.,  and  0.  was  joined  a*  a 
respondent.    At  the  trial,  C,  by  hia  ctmttl 
objected  to  be  a  respondent ;  but  thecommiaaoier 
allowed  the  trial  to  proceed  upon  the  ptition  as 
presented,  and  in  the  result  he  found  that  A.  m 
been  guilty  of  personal  bribery,  and  that  B.  and 
0.  had  been   guilty  of   bribery  through  tieir 
agente.— Upon   a   special   case  stated  for  the 
opinion  of  the  Court :— flcW,  that  C.  wa«  not 
properly  made  a  respondent.    Lovbbibo  r.  Da** 
SON  (No.  1.)     -  -  -         -        -    ill 

BIBX— Commencement— Insurable  interest    W, 
See  Inbubablb  Intebest.     [Bl  O.  sb 

BALE  BT  BAXFLE— GWZa  not  e^iwdfo  Stmji^ 
Rejeetion  hy  Purchaeer—Purehaaer  not  bmd 
to  aend  hack  the  Goode."]  Where  goods  were  sold 
by  sample,  and  the  bulk  was  found  ^^r" 
chaser  on  inspection  after  deliyery  **  *J  ^ 
equal  to  sample :— HeW,  that  the  ya^ 
might  reject  the  goods  by  giving  D<*cetoue 
vendor  that  he  would  not  accept  them,  and  to* 
they  wore  at  the  vendor's  riak,  »/ wm  noi 
bound  to  send  back,  or  offer  to  send  !»(*."'» 
goods  to  the  vendor,  or  to  place  them  w  »o^| 
custody.    Gbimoldbt  v.  Wells     - 

BALE  or  GOODB— Insolvency— BeeciBBon      1* 
See  Bbscission  of  Ooktbact. 

Passing  of  property       -        '  « 

See  PaopEBTT  in  Goods.   1,  *. 

Postponement — Damages       -       * 

See  Dakaqbs  on  Contoact  of  »*» 

Sample— Bight  to  reject 

See  Sale  bt  Sample. 

BALE  OF  LAHD— Forfeiture  of  depofflt     -    ^ 

See  ConDinoNS  of  Sale. 
—— Measure  of  damage      -        -       •    ** 

See  Conditions  of  Sals. 

-^—  Notice  of  tenancies      -        '  **" 
See  Notice  of  iNCtannum* 
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SALS  Of  LAKD— Wunt  of  title— Failaie  of  oon- 
sideration    -  .  -  -     ^ 

See  Failuiib  of  Consideration. 

SAMFUfi— Sale  of  goods— Right  to  reject  -     891 
See  Sale  bt  Sauflb. 

BSABCHIKO  OH  KlGiKW AY-- Oame— Seizure  on 
Highieay— 25  d:  26  Vict  o.  114,  «.  2.]  lu  order  to 
giye  jurisdiction  to  magistrates  to  convict  of  an 
offence  under  25  &  26  Vict.  c.  114,  s.  2,  it  is  neces- 
sary that  the  game  or  instruments  for  killing  or 
taking  game  should  he  seized  and  detained  on  the 
highway.— CZar^  v.  Crowder  (Law  Bep.  4  G.  P. 
638)  followed.    Tubner  v.  Morgan  -     587 

SXAW0BTHIHS88  —  Marine  Inwranee  —  Deck 
Cargo.]  The  warranty  of  seaworthiness  implied 
in  a  contract  of  marine  insurance  is  a  warranty 
that  the  ship  is  seaworthy  for  the  purposes  of  the 
}Mirticular  subject-matter  of  the  insurance.  There- 
fore, in  the  case  of  a  policy  of  insurance  on  deck 
cargo,  it  is  not  a  compliance  with  the  warranty  of 
seaworthiness  that  tne  ship  is  fit  to  encounter 
ordinary  rough  weather  with  safety  to  herself 
because  the  deck  cargo  is  such  as  may  be  readily 
jettisoned  in  such  weather.  Daniels  v.  Harris  1 

Ship  sinking  at  anchor    -     68,  Ex.  Gh.  809 

See  Insurable  Interest. 

8E0USITT  FOS  OOffTS — Plaintiff  a  Foreigner,  hut 
oecaeionaUy  ruiding  in  Englana."]  Pending  a  re- 
ference, the  plaintm,  a  foreigner  ^^hoso  oomicil 
was  in  Holland,  but  who  for  some  years  had  occa- 
sionally resided  at  a  furnished  lodging  in  London, 
went  abroad.  During  his  absence  from  this 
country,  the  defendant  obtained  an  order  for 
security  for  costs : — The  Court  refused  to  rescind 
the  order,  upon  an  affidavit  that  the  plaintiff  had 
returned  to  England,  and  intended  to  remain 
there  until  the  final  settlement  of  the  action. 

WfSTKNBERG  V.  MORTIUORE   -  -  -       438 

8XPABATE  ESTATE  07  WlFI^Ilmband  and 
Wife— Goods  bought  with  her  Separate  Income — 
Interpleader  Summon$ — Equitabh  Clainu,']  The 
savings  of  a  married  woman's  separate  estate,  like 
the  income  itself,  become  her  separate  estate  in 
equity. — Furniture  was  settled  upon  a  married 
woman  to  her  separate  use,  and  with  money  also 
her  separate  property  she  from  time  to  time  re- 
newed such  as  wore  out.  The  whole  were  seized 
by  the  sheriff  for  a  debt  of  her  husband : — JETeld, 
that,  as  a  Court  of  equity  would  under  the  cir- 
cumstances have  restrained  the  sheriff  from  sell- 
ing the  accretions  as  well  as  the  original  furniture, 
a  Court  of  law,  upon  an  interple«ider  summons, 
must  take  notice  of  the  equitable  claim  of  the 
wife's  trustee,  and  direct  the  sheriff  to  withdraw. 
Duncan  v.  Casbin     -         -         -         -     6M 

3. Married  Woman— L  0,  U.  given  after 

Hutiband^M  Death,  for  Money  of  Wife  lent  during 
hie  Life^ime^Statute  of  Limitatione—Coneider' 
aUonforfreth  Promiee— Forbearance  to  <tt0.1  The 
plaintifl|l  a  married  woman,  had  lent  the  aefen- 
dant  20/.  (her  own  money)  during  her  husband's 
life-time,  for  which  the  defendant,  shortlv  after 
the  husband's  death,  viz.  on  the  16th  of  July, 
1867,  gaye  the  plaintiff  an  I.  O.  U.  On  the  12th 
of  October,  1870,  the  defendant  wrote  to  the 
plaintiiPs  agent, — **  Yours  of  the  10th  instant  re- 
ceived, respecting  Mrs.  W.'s  claim  upon  me.  It 
is  totally  out  of  my  power  at  the  present  time  to 
Vol.  i— C.  p.  8 


8EPABATE  ESTATE  OF  WIFE— eon^tntied. 

liquidate  the  whole  or  even  part  of  the  same.  I 
am  in  the  anticipation  of  a  better  position,  and, 
should  I  be  successful,  Mrs.  W.'s  ckdm  shall  have 
my  first  consideration.  Meanwhile,  I  shall  be 
pleased  to  pay  a  reasonable  interest  on  the  amount. 
Shew  this  letter  to  Mrs.  W.,  and  tell  her  the  claim 
has  not  been  forgotten  by  me,  and  shall  be  liqui- 
^dated  at  the  earliest  opportunity  possible :"  and 
on  the  6th  of  March,  1871,  the  d^endant  again 
wrote, — "  At  present  it  is  utterly  out  of  my  power 
to  do  anything.  I  am  willing  to  endeavonr  to  pay 
it  [the  debt]  off  by  easy  instalments;  or  I  am 
willing  to  pay  you  any  reasonable  interest  to  let 
the  matter  remain  for  the  present,"  A». — ^In  an 
action  for  money  lent,  with  a  count  upon  a  pro- 
mise to  pay  in  consideration  of  the  plaintiff's  for- 
bearance to  sue  upon  the  I.O.U.: — Hdd^  that 
these  letters  amounted  to  a  sufficient  promise, 
founded  upon  a  good  consideration,  to  tidce  the 
case  out  of  the  Statute  of  Limitations.  Wiley  v. 
Elgee  ------     497 

8EBYICE- Articled  clerk     -  -  -     680 

See  Seeviob  bt  Abticled  Olebk. 

SERVICE  BT  ABTICLED  fILEBX—Aihmey— 
Stamping  Artidee  of  derhehip— Computation  of 
Serviee,"]  The  Court  will  allow  the  service  under 
articles  of  clerkship  to  be  computed  from  their 
date,  notwithstanding  the  stamp-duty  thereon  has 
not  been  paid  within  the  proper  period,  provided 
the  £ulure  to  pay  it  has  arisen  from  some  uufore- 
seen  circumstance  over  which  the  party  had  no 
controL — Therefore,  where  the  failure  had  arisen 
from  the  non-payment  of  a  debt  due  to  the  clerk, 
which  he  had  a  reasonable  expectation  to  obtain  in 
time,  the  excuse  was  held  sufficient.  In  kb 
Willi  AH  Sateb         -         -         -         .     669 

SERVICE  OF   VOTICE   OF  OBJEOHOV  —  Post 
Office  -         -         -  -     297 

See  Vote  fob  Parliament.    2. 

SERVICE  OUT  OF  JTJBI8DICTI0E— Writ  -       48 
See  Cause  of  Action.    1. 

SET-OFF— Eouitable  -  -  -  -     696 

See  Equitable  Set-off. 

SEVERAL  FSVALTIES— Bribery    -         -     691 
See  Bbibbbt.    1. 


SHIP— Bill  of  lading—Property  in  goods  - 
See  Pbofebtt  in  Goods.    1. 


169 


Insurance— Average— Foreign  statement 

[Ez.Ch.414 
See  FoBsiOK  Ateeaqe  Statement. 

Insurance — Concealment         -  Ez.  Ch.  179 
See  Concealment  of  Hatesial  Fact. 

Insurance— Loss  of  freight      -  Ex.  Ch.  126 
See  Loss  of  Fbbight. 

Master— Bill  of  lading  -         -     602 

See  Bills  of  Lading  Act. 

BepaiT»— Engines— Property  passing      271 
See  Pbofebtt  in  GooDfl.    2. 

Seaworthiness— Deck  cargo    -         -        1 
See  Sbawobthxkesb. 

Seaworthiness-  -Sinking  at  anchor     -     68, 
See  Inbubablb  Intbbibt.     [Ex.  Oh.  009 

2 
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BOiOKY—Quare  Impedit—EgUUe  for  lAfe  in  an 
Advowton — Next  Presentation — Bight  of  Patron 
to  present  Himaelf—Simoniaeal  Contract  within 
12  Anne,  aL2,o,  12,  $.  2.]  The  purchase  of  an 
*' estate  for  life  in  an  advowson"  is  not  the  par- 
chase  of  a  **  next  presentation  "  or  "  next  avoid- 
ance/' within  the  meaning  of  12  Anne,  st.  2,  c.  12, 
8.  2,  though  there  be  only  one  avoidance  during 
the  life-time  of  the  cestui  que  vie, — ^the  statute 
applying  only  to  diattel  interests. — In  ^uare  im- 
pedit  the  declaration  stated  that  S.,  being  seised 
ibr  life  of  an  advowson,  conveyed  it  to  the  plain- 
tiff by  deed  for  his  life,  for  30002.;  that,  during 
the  life  of  ,S.,  the  incumbent  died,  whereby  it 
belonged  to  tlie  plaintiff  to  present  a  fit  clerk,  but 
the  defendant,  the  bishop,  hindered  him. — ^First 
plea, — that,  the  church  being  so  vacant,  and  the 
plaintiff  being  so  seised,  the  plaintiff  presented 
himself  for  admission;  that  the  vacancy  caused 
by  the  death  of  the  former  incumbent  was  the 
next  and  only  avoidance  of  the  church  which 
accrued  to  the  plaintiff  after  his  purchase  of  the 
advowson  for  the  term  aforesaid ;  and  that  such 

Eresentation  of  himself  by  the  plaintiff  was  void 
y  12  Anne,  st.  2,  c.  12,  s.  2 :— HeU,  that  the 
plea  was  bad,  the  purchase  of  the  life-estate  of  S. 
oeing  a  purchase  of  an  *'  advowson,"  and  not  of  a 
*'  next  presentation,"  and  therefore  not  a  simoniacal 
contract  within  that  statute. — Second  plea, — ^that, 
the  church  being  vacant,  the  plaintiff  offei«d  him- 
self to  the  defendant  as  ordinary  for  admission, 
and  prayed  the  defendant  as  such  ordinary  to 
admit  and  institute  him  thereto,  which  the  defen- 
dant refused,  as  he  lawfully  might,  but  was  ready 
to  admit  and  institute  a  fit  clerk,  other  than  the 
plaintiff  himself,  upon  the  presentation  of  the 
•plAiniiS  :—Heldt  that  the  plea  was  bad,  inasmuch 
as,  by  the  common  law,  a  clerk  who  is  seised  of  a 
freehold  estate  in  an  advowson  may,  upon  a 
vacancy,  offer  himself  to  the  bishop  and  pray  to 
be  admitted,  and  the  bishop  has  no  absolute  dis- 
cretion to  admit  or  to  reject  him. — Senihle,  that  the 
plea  should  have  shewn  the  grounds  of  the  bishop's 
refusal  to  present  the  plaintiff.  Walsh  v.  The 
Bishop  of  Linoolk    -         -         -         -     51S 

BOUOITOS— Articled  derk— Enrolment  of  ar- 
ticles -  -  -  -  68a 
See  Enbolusnt  of  Abtioles. 

Articled  clerk— Service  -         -     669 

See  Sebyioe  bt  Abtioled  Clsbx. 

—  Lien  for  costs     -  -  -  -     897 

See  SoLiciTOB's  Liek. 

flOLICITOB*8  USS—Aitomey's  Charge  far  Coste 
on  **  Property  recovered  " — Attachment  of  Debts — 
Priority— 23  A  24  Viet.  c.  127,  «.  28— Common 
Law  Procedure  Act,  1854,  s.  61.]  The  defendant 
having  recovered  a  sum  of  money  in  an  action 
brought  by  him  against  M.,  B.,  the  defendant's 
attorney  in  that  action,  had  taken  out  a  summons 
for  an  order  charging  his  costs  in  such  action 
upon  the  sum  recovered.  The  plaintiff  after- 
wards, having  recovered  judgment  in  his  action 
against  the  defendant,  obtained  an  ex  parte 
gamisliee  order  attaching  the  sum  recovered  by 
aefendant  against  M.  in  execution.  Under  these 
circumstances  the  parties  came  before  a  judge  at 
Ohambers,  B.  claiming  to  have  charging  order  on 
the  judgment  debt  as  property  reooveiid  within 


80UOITOB*8  UJSS—eontinued. 
the  28th  section  of  23  &  24  Vict  c.  127,  snd  tiie 
plaintiff  claiming  an  order  on  M.  to  pay  the  sum 
attached  to  him.  The  judge  made  an  order  in 
favour  of  B. : — Held,  that  he  was  right  in  so 
doing ;  that  the  sum  recovered  was  property 
withm  the  section,  and  that  the  attorney  was  en- 
titled to  priority.     BiBOHALL  V.  PCGIN        -     397 

STATUTE  07  nATTDB — Interest  in  land  -     402 
See  GoNTBAOT  bt  Cobpobatioii. 

Sale  of  goods      -         -         .         .    598 

See  Dakaqes  on  Goxtbact  of  Sals. 

STATUTE  07  LDEITATIOKS— Fresh  promise  497 
See  Sepabatb  Estate  of  Mabried  Wo- 
man.   2. 

STATUTES: — 

12  Anne,  st.  2,  c.  12,  s.  2  -         -         -    518 
See  SiMONT. 

10  Geo.  4,  c.  56,  s.  27         -         -         -    679 
See  BuiLDiNO  Societt. 

l&2Wm.4,  c.  32,s.  30    -  -    663 

See  JusnoEs'  Jubisdigtion. 

2  &8  Wm.  4,  c  71,83.3,4,6      -         -    108 

See  Intebbuption  of  Easement. 

3  &  4  Wra.  4,  c.  15,  B.  2    -         -        -    672 

See  CJopTBiQHT  IN  Plat. 
3  &  4  Wm.  4,  c.  74  -  -  472, 473, 667 

See  CovYEYANOS  BT  Mabbied  Womas. 
1.2,3. 

6  &  7  Wm.  4,  c,  32,  s.  4     - 

See  BuiLDixa  Society. 

7  Wm.  4  A^  1  Vict.  c.  26,  ss.  9, 15 

See  Devise  to  Children. 

6  &  7  Vict.  c.  73,  s.  8 

See  Enbolhemt  of  Abticles. 

8  Vict.  c.  18,  s.  100 

See  Vote  fob  Pabliament.    2, 

8.133     -  -         - 

See  Assessment  to  Poob-bate. 

14  &  15  Vict.  c.  99,  8.  6     - 

See  Pbodugtion  of  Docuiie5t«.  !• 

15  &  16  Vict.  c.  76,  s.  18   -         -       " 

See  Cause  of  Aotiok.    I. 


.    673 


-    701 


.    6S8 


.    287 


.     76 
.    222 


48 


17  &  18  Vict.  c.  36,  8. 1     - 

See  AFFiDAvrr  with  Bill  of  Sals. 


.    625 


.    691 


.    184 


17  &  18  Vict  c.  102,  8.  2  - 
See  Bbibebt.    1. 

17  &  18  Vict.  c.  125,  8.  46  -         '      „      . 
See  Obal  Examinatios  befobb  JIawkb- 

—  8.50       ...-«« 
See  Pboduction  of  Documiki*   !• 


18  &  19  Vict,  c  63,  8.  40   - 

See  Buildinq  SociETr. 

18&19  Vict.  0.111,8.  3  - 

See  BiLU9  of  Ladino  Act. 

19  &  20  Vict.  c.  108, 8. 89  - 

See  Estoppel  bt  Judomeht.   1< 

20  &  21  Vict.  c.  dxvii  s.  91 

See  Assessment  to  Poob-bate. 

23  &  24  Vict  c.  127,  8.  28  - 
See  Solicitob's  Lun. 

25  &  26  Vict  0. 114,  8.  2  - 

See  Seabohzno  ok  Hiobvat. 


.    679 
.     569 


29 


.    504 
1. 
-    S97 

.    587 
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STATUTES— con^tntMd. 

26  &  27  Vict  c.  75  -  -  -  -       76 

See  A8SXS8MEMT  TO  Poor-bate.    2. 

30  Vict.  c.  xxxvi.  8. 38       -        .-         -     249 
Se^  Manchester  Improvement  Aot. 

30  &  31  Vict.  C.102,  8.  3   -  .  -     285 

See  Vote  for  Parliament.    1. 

30  &  31  Vict.  c.  142.  8.  5   -        ,-  92,808 

See  Costs  under  County  Courts  Acts. 
1.2. 


See  Estoppel  bt  Judgment.    1. 

32  &  33  Vict.  c.  71,  8.  26  - 

See  Execution  Creditor. 

8.39 


See  Equitable  Set-opp. 

35  &  36  Vict,  c  33  - 
See  Nomination. 

8.9 

See  Polling  Station. 

8.13        - 
See  Ballot  Paper. 


-  29 

-  645 

-  695 

-  476 

-  209 

-  788 


-  591 


35  &  36  Vict.  c.  60,  8.  3     - 
See  Bribery.    1. 

8.  13       -  -  -  -     711 

See  Respondent  to  Election  Petition. 

s.  19       -  -  -  -     726 

See  Costs  of  Election  Petition. 

SUBMISSIOK— Easement— Interruption  -  108 
See  Interruption  of  Easement. 

BUBVETOB'S  CEKTmOATS — ^Dangcrons  build- 
ing -  -  -  -  -  249 
See  Manchester  Improvement  Act. 

TAXATION  OF  COSTS— Counsel's  foes— Refresher 
See  Refresber.  [152 

THAMES  GONSEEYAKCT  ACT,  1857,  8.  90  504 
See  Assessment  to  Poor-rate.    1. 

TEAXES  EIEBAHKXEHT  ACT,  1863  76 

See  Assessment  to  Poor-rate.    2. 


Animal,  Ovmer  liable  for  treefou  of 

—Negligence:]  The  defendants*  horse  having  in- 
jured the  plaintifTs  mare  by  biting  and  kicking 
her  through  the  fence  separating  the  plaintiflTs 
land  from  the  defendants'  i—Edd,  that  there  was 
a  trespass  by  the  act  of  the  defendants'  horse,  for 
which  the  defendants  were  liable,  apart  from  any 
(|ue8tion  of  negligence  on  the  part  of  the  defen- 
dants.   Ellis  v.  The  Loftus  Iron  Company     10 

UHDSBLEABE — Covenant  not  to  assign  -  842 
See  Covenant  not  to  assign. 

YSNDOB  AND  PI7BCHA8EE— Deposit  on  sale- 
Damages  -  -  -  -  588 
See  Conditions  of  Sale. 

—  Notice  of  tenancies  -  -  Ex.  Ch.  420 
See  Notice  of  Ikcumbrakcb. 

VEJNUE — ^Action  for  rent-charge  -  -  588 
See  AcnoN  for  Rent-chaeoe. 

VOTE  EOE  PAETJAlfEWT— ^orotig/t  VoU—Oceu- 
nation  a$  Tenant  under  $,  3  of  the  Bepreeentation 
of  the  PeopU  Act,  1867  (80  d:  31  YicU  e.  102).]  A 


VOTE  FOB  PABIIAMENT— conf tnti«eZ. 

sergeant  on  the  permanent  stafif  of  the  W.  Militia 
as  such  occupied  a  house  close  to  the  premises  in 
which  the  arms,  accoutrements,  &c.,  of  the  corps 
were  stored,  which  was  built  expressly  for  the  ac- 
commodation of  the  men  employed  in  looking 
after  the  stores,  under  the  provisions  of  the 
Militia  Act,  1854.  The  house  was  assigned  to 
him  by  the  commanding  officer  as  a  place  to  live 
in ;  and,  if  he  left  it  without  the  pcrmi.«sion  of  his 
officer,  he  would  be  guilty  of  n  breach  of  discipline 
for  which  he  would  probably  be  dismissed  the  ser- 
vice; and  he  was  liable  to  be  turned  out  at  any 
time.  He  had  2«.  4<2.  per  week  deducted  out  of 
his  pay,  as  occupier  of  the  house ;  but  he  would 
not  receive  tlie  2«.  4<2.  extra  if  he  resided  else- 
where. He  could  perform  the  duties  required  of 
him  equally  well  if  he  wero  living  elsewhere, 
which  he  might  do  with  his  officer's  permission : — 
Heldf  tiiat  the  sergeant  did  not  occupy  the  pre- 
mises as  tenant,  within  the  meaning  of  s.  3  of 
30  &  31  Vict.  c.  102.— Dobeon  v.  Jones  (5  M.  &  G. 
112),  followed.    Foxv.  Dalby        -         -     285 


2. 


County  Vote — Notice  of  Objection  $ent 


bu  Poet—Proof  of  Service,  6  Vict.  c.  18»  8.  100.1 
The  place  of  abode  of  a  county  voter  as  describea 
in  the  list  of  voters  was  W.  To  prove  service  of 
a  notice  of  objection  the  duplicate  addressed  to 
the  voter  at  W.  was  produced,  and  it  was  proved 
that  the  notice  had  been  posted  in  time  to  reach 
£.,  which  is  the  nearest  post-town  to  W.,  on  the 
morning  of  the  19th  of  August,  by  the  ordinary 
course  of  post ;  bat  W.  was  two  miles  distant  from 
E.,  and  there  was  no  delivery  of  letters  at  W.,  and, 
unless  by  some  private  accidental  conveyance,  the 
voter  would  not  receive  the  notice: — Heldy  that 
the  above  was  no  evidence,  under  6  Vict  o.  18, 
8. 100,  of  the  notice  having  been  given  to  the  voter 
lit  W.,  in  the  ordinary  course  of  post,  on  or  before 
the  20th  of  August.    Lewis  v.  £van3        -     297 


WAIYEB— Breach  of  covenant 

See  Covenant  not  to  assign. 


842 


WABEEOITBE-KEEFEB— Fledge  of  goods 

See  Factors  Acts.  [Ex.  Ch.  854 


WABBAKTY—Horso— Cab-owner  - 
See  Cab-ownek. 


90 


WABBAHTT  OF  BEAWOBTHOrESS— Deck  cargo 
See  Seaworthiness.  [1 

WATEB-BATE— Enforcement         -  -     442 

See  Assessment  to  Water-bate, 

WATEBW0BK8  GLAITSES  ACT,  1847,  8. 68     442 
See  Assessment  to  Water-bats. 


cparate  estate         -         -        497, 554 
See  Sbpabats  Estate  of  Wife.    1,  2. 


WHL— Attestation    - 

See  Devise  to  Children. 

Devise  to  children 

See  Devise  to  Children. 


-     701 


-     701 


WIT1IE88 — Oral  examination  before  master     184 
See  Obal  Examination  befobk  Mabtbb. 

WOBIMk- "  Agent  entrusted  with  poasession" 

See  Faotobs  Aots.  [Ez.  Oh.  854 


\ 


"  ChildreQ "        -  - 

See  Devise  to  Cuildoen. 


tC.  P.  Vol.  X. 


-     701 


*•  General  average  as  per  foreign  statement " 

[Ex.  Ch.  414 
See  FoBEiGX  Average  St  vTEiiEifT. 


Qoodwill " 
See  G00DWI1.U 


"  Hearinf^  of  any  motion  '*       -  -      184 

See  Obal  Examination  BCFons  Masteb. 

—-  "  Property  recovered  '*  -  -  -      S97 

See  SouaTOB'8  Lien. 

•*  Submitted  to  or  acquiesced  in  "        -      lOS 

See  Intekruption  of  Easement. 

-     466    WBH— Service  out  of  jurisdiction  -  -        48 

i  See  Qause  of  Action.    1. 
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